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GOVERNOR'S  MESSAGES 

Aecompanying  the  report  of  the  Reconstruction  Commission  on  the 
housing  situation,  429. 

Proclamation  by  the  Governor  relative  to  the  Near  East  Relief,  161. 

Relating  to  the  amendment  of  section  36  of  the  Election  Law,  208. 

Relating  to  the  reorganization  of  the  State  government  and  trans- 
mitting the  report  of  the  Reconstruction  Commission  on  the 
reorganization  of  the  State  government,  203. 

Transmitting  communication  received  from  the  Industrial  Commis- 
sion relating  to  the  necessity  of  an  emergency  deficiency  appro- 
priation, 210. 

Transmitting  communications  from  the  Public  Service  Commissions, 
154. 

Transmitting  report  from  the  Commissioner  of  Health  and  the 
Chairman  of  the  Commission  for  Mental  Defectives  relating  to 
necessary  appropriations  for  State  Hospitals,  179. 

Transmitting  report  from  the  Commissioner  of  Health  relating  to 
the  necessity  of  providing  nurses  for  influenza  cases,  201. 

Transmitting  the  report  of  Martin  H.  Glynn  and  John  H.  Finley, 
appointed  as  an  unofficial  commission  to  inquire  generally  into 
the  high  cost  of  living,  and  the  report  of  the  Fair  Price  Milk 
Coounittee  of  the  City  of  New  York,  68. 

Transmitting  the  report  of  the  New  York,  New  Jersey  and  Harbor 
Development  Commission,  436. 

Transmitting  the  reports  of  a  Commission  relating  to  securities 
offered  to  the  public  for  investment,  440. 

PUBLIC  SERVICE  COMMISSION 

First  District 

Brooklyn  Union  Gas  Company,  In  the  matter  of  the  hearing  upon 
the  complaint  of  Antonio  Bianco  et  al.  against,  as  to  extension  of 
mains  on  Yarkens  Hook  road  and  other  streets  in  the  borough  of 
Brooklyn,  612. 

GiM  eompaniea — extension  of  mains  —  what  is  not  a  valid 
excuse  for  delay,     Yarkens  Hook  road  in  the  borough  of 
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Brooklyn  is  an  old  Dutch  road  used  for  more  than  two  hundred 
years  and  although  it  appears  on  a  map  made  by  commis- 
sioners appointed  und«r  chapter  670  of  the  Laws  of  1869  as 
a  street  ultimately  to  be  discontinued,  this  is  no  excuse  for  not 
giving  the  people  residing  on  this  street  g^s  service,  as  the  street 
has  continued  in  actual  use  for  more  than  forty-five  years 
since  the  filing  of  the  map  and  there  is  no  reason  to  expect 
that  it  will  not  remain  in  actual  use  for  many  years  to  come. 
Where  there  are  certain  rights  and  easements  in  some  of  the 
streets  which  may  have  to  be  procured  before  the  laying  of 
mains,  the  company  is  entitled  to  a  short  extension  of  time  to 
procure  these  necessary  easements  but  construction  must  be 
commenced  by  June  15. 1920,  and  completed  by  Aug^t  1, 1920. 

South  Brooklyn  Railway  Company,  In  the  matter  of  the  filing 
by  the,  of  an  amendment  to  the  tanff  schedule  increasing  the  local 
freight  tariff  applying  on  chartered  trolley  freight  cars  for 
handling  newspapers,  530. 

Street  railways  —  local  freight  service  —  no  standards  as  to 
how  reasonable  rates  for  special  classes  of  service  are  to  he 
determined  —  Public  Service  Commissions  Law,  j  49,  subd.  1 
—  application  denied.  In  determining  whether  the  proposed 
increase  .in  ^rates  is  just  and  reasonable,  the  Commission  must 
take  into  consideration  the  provisions  of  section  49,  subdivision 
1,.  of  the  Public  Service  Commissions  Law  and  observe  the 
usually  accepted  standard  of  reasonableness  and  to  regard  the 
statutory  rules  indicating  the  factors  which  ought  to  be  given 
consideration.  There  are,  however,  no  standards  which  throw 
any  very  clear  light  on  the  question  as  to  how  reasonable  rates 
for  special  classes  of  service  are  to  be  determined.  Indeed,  it 
might  even  be  argued  that  there  can  be  no  inquiry  into  the 
reasonableness  of  these  special  freight  rates  as  long  as  the 
general  freight  service  of  tiie  company  is,  as  it  allege,  operated 
at  a  loss.  This  indicates  that  the  reasonableness  of  the  rate 
for  a  particular  class  of  service  is  a  proper  and  necessary 
subject  for  inquiry,  even  though  the  company  is  making  no 
profit  on  the  service  as  a  whole.  After  weighing  all  the  lacts 
and  considerations  bearing  upon  the  question,  the  Commission 
has  reached  the  conclusion  that  while  the  company  has  shown 
that  it  is  entitled  to  a  very  large  increase,  it  has  not  sustained 
the  burden  of  proof  in  showing  that  the  full  amount  of  the 
proposed  increase  is  reasonable.  Application  denied  without 
prejudice  to  filing  other  schedules. 

Westchester  Electric  Railroad  Company,  In  the  matter  of  the  hear- 
ing on  the  motion  of  the  Commission  as  to  proposed  amendments 
to  the  local  and  joint  passenger  tariff  of,  identified  as  local  and 
joint  passenger  tariff  Ko.  1,  such  proposed  amendments  having 
been  filed  with  the  Commission  on  or  about  July  24,  1919,  523. 

Street  railways  —  increase  of  fare  allowed.  The  evidence 
shows  that  up  to  June  30,  1918,  the  company  has  incurred 
losses  each  year  ranging  from  $32,000  to  $178,000  after  deduct- 
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ing  interest  and  rents.  In  August,  1919,  wages  were  increased 
twenty  five  per  cent  The  company  now  proposes  to  divide  its 
territory  into  five-cent  fare  isones,  charging  a  five-cent  fare 
within  each  zone  and  ten  cents  from  any  place  within  one  zone 
to  any  place  within  an  adjoining  zone,  transfers  to  be  accepted 
to  any  point  on  the  receiving  line  within  the  boundaries  ox  the 
zone  within  which  the  case  fare  is  paid.  The  financial  con- 
dition of  the  company  and  the  value  of  its  properties  examined 
^nd  held  that  the  proposed  increase  in  fare  is  justified  and 
&ould  be  permitted. 

Woodhaven  Gas  Light  Compimy,  In  the  matter  of  the  hearing  on 
the  motion  of  the  Commission  on  the  question  of  the  extension 
of  the  gas  mains  of  the,  to  such  extent  as  may  be  necessary  to 
serve  residents  of  Springfield,  Laurelton  and  certain  other 
localities  in  the  borough  of  Queens,  city  of  New  York,  617. 

Gas  eompaniea  —  obligation  to  serve  communities.  When 
there  is  a  shortage  of  homes  people  should  be  encouraged  to 
build  up  the  outlying  territory,  and  as  an  incentive  to  buOd, 
utility  corporations  should  as  far  as  possible  do  their  part 
to  supply  necessities  controlled  wholly  by  them.  The  cost  of 
the  extension  of  gas  mains  is  not  the  only  matter  for  con- 
sideration. The  company  being  the  only  one  with  a  franchise 
to  serve  gas  in  the  territory  in  question  is  under  obligation  to 
supply  gas  to  communities  where  the  neoessity  is  apparent,  and 
an  order  will  be  entered  directing  the  company  to  supply  gas 
to  the  communities  in  question  not  later  than  November  1, 1920. 

PUBLIC  SERVICE  COMMISSION 

Second  Disteugt 

Andover,  Village  of,  Allegany  county,  In  the  m<atter  of  the  com- 
plaint of  purchasers  of  natural  gas  in,  against  Empire  Gas  and 
Fuel  Company,  Limited,  as  to  price  of  natural  gas  in  Andover,  10. 

Natural  gas  companies  are  justified  in  making  a  uniform  price 
throughout  the  territory  they  serve  regardless  of  the  distance 
between  their  cof^sumers  and  the  company's  works.  Whore  com- 
plainants base  their  contention  on  the  fact  that  the  village 
where  they  reside  is  in  the  heart  of  the  gas  belt  and  they  should 
therefore  not  pay  as  much  for  gas  as  other  communities  twenty 
miles  or  more  from  the  gas  fields,  that  it  does  not  cost  the 
company,  for  pipes  and  other  apparatus,  as  much  to  reach 
the  said  village  as  it  does  to  connect  with  the  cities  and  the 
villages  further «away,  and  that  this  should  make  a  valid  reason 
for  a  lower  rate  therein,  held,  that  while  the  contention  of  the 
complainants  has  some  basis  of  merit,  nevertheless  their  con- 
tention cannot  be  carried  out;  that  if  distance  of  carriage 
makes  lessened  expenses  in  certain  villages  than  in  others,  a 
difference  should  be  made  between  customers  in  the  same  city 
between  those  who  live  near  the  point  where  the  gas  enters  the 
city  and  those  using  the  gas  in  the  most  distant  parts  of  the 
municipality.    Such  a  basis  for  rate  making  applying  through- 
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out  the  territory  served  by  the  company  would  be  impracticable. 
Proceeding  dismissed. 

Auburn  and  Syracuse  Electric  Railroad  Company,  In  the  matter  of 
the  petition  of,  und«r  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  for  permission  to  increase  passenger  fares,  441. 

Street  railroads  —  seven  cent  urban  fare  aUowed  for  limited 
period.  In  the  year  1918,  a  city  waived  the  fare  restrictions 
under  franchises  granted  to  the  street  railroad  company  and  the 
fare  was  increased  after  investigation  by  the  Commission  to 
six  cents  on  the  urban  lines.  In  January,  1920,  the  city  further 
waived  the  fare  restrictions  under  certain  conditions  so  as  to 
permit  a  fare  not  exceeding  seven  cents  on  the  urban  lines  after 
investigation  by  the  Commission.  The  conditions  affecting  the 
company  and  the  method  of  apportioning  expenses  of  urban  and 
interurban  business  including  freight  service  reviewed  and  held, 
as  the  operation  within  the  city  with  a  six  cent  fare  shows 
a  considerable  deficit  without  deducting  interest  on  bonds,  a 
seven  cent  fare  is  permitted  for  urban  service  for  a  period 
of  three  years  unless  voluntarily  reduced  or  changed  by  order 
of  the  Commission. 

Bath,  Steuben  county,  In  the  matter  of  the  complaint,  under  sec- 
tions 71  and  72,  Public  Service  Commissions  Law,  of  the  trustees 
of  the  incorporated  village  of,  against  The  Bath  Electric  and 
G&s  Light  Company  as  to  increase  in  rate  for  gas.  Also  com- 
plaint of  the  company,  in  its  answer,  asking  that  the  increased  rate 
be  sustained,  217. 

Gas  companies  —  rate  of  two  dollars  per  1,000  cubic  feet 
with  service  charge  of  fifty  cents  per  month  and  discount  of 
fifteen  cents  per  1,000  cubic  feet  for  prompt  payment  aUowed, 
The  company  started  in  business  in  1854  and  was  consolidated 
with  an  electric  company  in  1900.  In  1904,  an  electric  munici- 
pal plant  was  authorized  and  the  company  gradually  lost  all 
of  its  electric  business.  Prior  to  August  1,  1918,  the  rate  for 
gas  was  one  dollar  and  fifty  cents  per  1,000  cubic  feet  with  a 
monthly  service  charge  of  fifty  cents  and  a  discount  for  prompt 
payment  of  fifteen  cents  per  1,000  cubic  feet.  Under  the  com- 
pany's new  schedule  the  price  is  two  dollars  and  fifty  cents  per 
1,000  cubic  feet  with  a  minimum  charge  of  fifty  cents  per 
month  and  a  discount  of  ten  cents  per  1,000  cubic  feet  for 
prompt  payment.  Conditions  affecting  the  company  and  the 
consumers  reviewed  and  schedules  of  rates  modified  so  as  to 
provide  that  the  price  of  g^s  shall  not  exceed  two  dollars  per 
1,000  cubic  feet  with  a  service  charge  of  fifty  cents  per  month 
and  a  discount  of  fifteen  cents  per  1,000  cubic  feet  for  prompt 
payment. 

Burleson,  A.  S.,  Postma8ter-(Jeneral,  New  York  Telephone  Com- 
pany, and  the  company  operating  the  Hotel  Astor,  In  the  matter 
of  the  complaint  of  John  A.  Connolly,  against,  as  to  rates  charged 
at  public  telephones  in  the  Hotel  Astor,  New  York  city. 
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Bnrleson,  A.  S.,  Postmaster-Qeneral,  New  York  Telephone  Com- 
pany, and  owners  of  apartment  house  at  606  West  One  Hundred 
and  Thirty-fifth  street.  New  York  city,  In  the  matter  of  the  com- 
plaint of  Louis  J.  Hand,  against,  as  to  rate  proposed  to  be 
charged  at  public  telephone  in  said  apartment  house. 

Burleson,  A.  S.,  Postmaster-General,  New  York  Telephone  Com- 
pany, and  the  company  operating  the  Plaza  Hotel,  In  the  matter 
of  the  complaint  of  Cornelius  M.  Sheehan,  against,  as  to  rates 
charged  at  public  tdephones  in  the  Plaza  Hotel,  New  York  city. 

Burleson,  A.  S.,  Postmaster-General,  New  York  Telephone  Com- 
pany, and  owners  of  Ivy  Court  Apartments  at  210,  220,  230  West 
One  Hundred  and  Seventh  street.  New  York  city.  In  the  matter 
of  the  complaint  of  Mrs.  James  S.  Nickerson,  against,  as  to  a 
telephone  charge  in  said  apartments,  540. 

Telephone  companies  —  hotel  proprietors  cannot  fix  rates  for 
calls  outside  of  hotel.  Hotel  proprietors  have  no  right  to  fix 
a  schedule  of  rates  for  telephone  calb  from  hotel  lobbies  or 
guest  rooms  to  points  outside  of  the  hotel.  If  the  proprietor 
of  a  hotel  permits  a  public  utility  company  to  install  its  system 
upon  the  hotel  .property  to  reach  telephone  users  in  the  hotel 
lobby  and  in  guest  rooms,  a  fair  agreement  should  be  made 
for  such  use  of  the  premises,  but  the  permission  to  use  such 
hotel  premises  to  install  a  telephone  system  does  not  change  the 
nature  of  the  service, —  it  remains  public  service,  subject  to 
regulation,  and  such  permission  cannot  transmute  a  hotel  com- 
pany into  a  public  telephone  corporation  possessing  the  func- 
tions of  suck  a  corporation  but  free  from  its  duties. 

The  telephone  company  should  file  on  or  before  May  1,  1920, 
a  schedule  of  rates,  for  the  city  effective  June  1,  1920,  applying 
to  hotels  and  apartment  houses  for  calls  to  points  outside  the 
apartment  houses  and  hotels. 

Chautauqua  Traction  Company,  In  the  matter  of  the  petition  of, 
under  section  184,  Railroad  Law,  for  approval  of  a  declaration 
of  abandonment  of  a  portion  of  its  constructed  route  in  a  portion 
of  the  incorporated  village  of  Westfield  and  to  Barcelona, 
Chautauqua  county,  368. 

Street  railroads  —  abandonment  of  unprofitable  portion  of 
road  approved — Railroad  Law,  $  184.  The  line  in  question 
has  always  been  run  at  a  heavy  loss  which  is  even  now  the  case 
with  one-man  cars.  Public  convenience  cannot  be  predicated 
upon  a  use  which  constantly  falls  far  short  of  affording  reason- 
able financial  support.  The  contention  that  the  company  has 
no  l^al  right  to  make  the  proposed  abandonment  under  section 
184  of  the  Railroad  Law  and  that  said  section,  so  far  as  it 
assumes  to  extend  that  power  to  the  company  is  unconstitutional 
is  not  sustained  and  the  prayer  of  the  petitioner  will  be  granted. 

Degnan,  Martin,  Genial  Chairman,  Grievance  Committee,  Brother- 
hood of  Railroad  Trainmen,  Delaware  and  Hudson  Railroad,  In 
the  matter  of  the  complaint  of,  against  United  States  Railroad 
Administration  —  Delaware  and  Hudson  Railroad,  as  to  alleged 
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violation  of  section  54-a,  Railroad  Law  (full  crew  law)  in  respect 
to  passenger  trains  which  are  operated  between  Troy,  N.  Y.,  and 
Rutland,  Vt.,  280. 

Railroads  —  when  passenger  train  not  within  '' fuU  erew 
law"  Bailroad  Law,  i  54-a.  A  passenger  train  consisting  of 
three  cars  and  an  engine  does  not  come  within  section  54-a  of 
the  Railroad  Law  and  is  sufficiently  manned  by  a  crew  of  four 
men,  an  engineer,  a  firemen,  a  conductor  and  a  brakeman. 
Where  it  appears  that  the  crew  for  more  than  twenty  years 
have  performed  the  duties  of  expressmen  and  baggagemen, 
the  objection  that  they  are  incompetent  because  their  names  do 
not  appear  upon  the  roster  of  the  railroad's  baggagemen  is 
without  merit. 

Delaware  and  Hudson  Railroad  —  United  States  Railroad  Adminis- 
tration, In  the  matter  of  the  complaint  of  Martin  Degnan,  General 
Chairman,  Ghrievance  Committee,  Brotherhood  of  Railroad  Train- 
men, Delaware  and  Hudson  Railroad,  against,  as  to  alleged  viola- 
tion of  section  54-a,  Railroad  Law  (full  crew  law)  in  respect  to 
passenger  trains  which  are  operated  between  Troy,  N.  Y.,  and 
Rutland,  Vt.,  280. 

BaUroads  —  when  passenger  train  not  within  "  fuU  crew 
law,**  Railroad  Law,  i  54-a.  A  passenger  train  consisting  of 
three  cars  and  an  engine  does  not  come  within  section  54-a  of 
the  Railroad  Law  and  is  sufficiently  manned  by  a  crew  of  four 
men,  an  engineer,  a  fireman,  a  conductor  and  a  brakeman. 
Where  it  appears  that  the  crew  for  more  than  twenty  years 
have  performed  the  duties  of  expressmen  and  baggagemen,  the 
objection  that  they  are  incompetent  because  their  names  do  not 
appear  upon  the  roster  of  the  railroad's  baggagemen  is  without 
merit. 

DeMoney,  Ralph  D.,  In  the  matter  of  the  petition  of,  under  chapter 
667,  Laws  of  1915,  for  a  certificate  of  public  convenience  and 
nec^sity  for  the  operation  of  a  stage  route,  for  passengers  and 
freight,  by  auto-busses  in  the  city  of  Binghamton  (it  being  pro- 
posed that  the  route  shall  also  be  operated  to  the  incorporated 
village  of  Afton,  Chenango  county),  561. 

Stage  lines  —  certificate  of  public  convenience  and  necessity 
granted.  Where  a  proposed  stage  route  of  about  thirty-two 
miles  will  serve  a  hospital  not  otherwise  served  and  several 
villages  situated  from  one-half  mile  to  two  miles  from  a  rail- 
road station  and  will  not  carry  passengers  and  property  locally 
in  a  city  in  competition  with  the  street  railway  company,  a 
certificate  of  public  convenience  and  necessity  will  be  granted. 

Drake,  H.  C,  In  the  matter  of  the  complaint  of,  as  president  of  the 
village  of  Fredonia  against  Dunkirk  and  Fredonia  Telephone 
Company,  as  to  increa^  rates,  and  as  to  service,  14. 

Telephone  service  and  rates  —  if  defective  service  can  he  cor- 
rected such  correction  is  a  proper  remedy  hut  when  such  service 
is  heyond  the  reach  of  corrective  measures,  the  matter  may  he 
considered  as  hearing  upon  the  rate.    The  proper  function  of 
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the  Commission  in  acting  upon  a  service  complaint  is  to  see 
that  it  is  satisfied  by  the  service  being  made  efficient  or  adequate 
as  may  be  found  necessary,  and  where  the  defects  in  the  service 
are  susceptible  of  correction,  such  correction  is  the  proper 
remedy  instead  of  an  allowance  in  the  rate  to  offset  the  defective 
service. 

Where  service  is  found  to  be  inherently  bad  and  beyond  the 
reach  of  corrective  measureSi  the  inadequate  or  inefficient 
service  may  properly  be  given  consideration  as  bearing  upoA 
the  rate. 

Elmira  Water,  light  and  Railroad  Company,  In  the  matter  of  the 
complaint  under  sections  71  and  72,  Public  Service  Commissions 
Law,  of  Harry  N.  Hoffman  as  Mayor  of  the  city  of  Elmira 
against,  as  to  rates  proposed  to  be  charged  for  natural  gas;  also 
in  respect  to  examination  of  the  gas  property  and  books  of  said 
company  by  the  city. 

Elmira  Water,  Light  and  Railroad  Company,  In  the  matter  of  the 
petition  or  complaint  of,  under  sections  71  and  72,  Public  Service 
Commissions  Law,  for  permission  to  increase  natural  gas  rates 
in  the  city  of  Elmira,  town  of  Elmira  and  town  of  Southport, 
Chemxmg  county,  621. 

Oas  eotnpaniea  —  method  of  fixing  rates.  Certain  "over- 
heads "  are  not  included  in  the  cost  of  definite  units  of  tangible 
property,  and  as  overhead  cost  of  replacement  is  usually 
absorbed  in  graeral  expense  accounts  of  current  operation 
there  is  practically  no  realized  depreciation  in  these  items,  and 
there  should  not  be  any  annual  charge  in  operating  expenses 
to  meet  the  claimed  annual  depreciation  thereon. 

When  a  company  in  the  past  has  not  had  a  fair  return,  includ- 
ing an  annual  depreciation  charge,  and  its  plant  is  in  first  class 
condition  and  operating  at  full  efficiency,  the  theoretical  accrued 
depreciation  need  not  necessarily  be  deducted  from  the  present 
fixed  capital  account,  provided  tiiat  when  items  of  property  are 
renewed  or  replaced  the  same  be  charged  against  the  renewal 
and  replacement  fund  in  the  proportion  that  fund  bears  to  the 
total  accrued  depreciation  at  the  time  of  replacement,  and  the 
balance  be  then  charged  against  surplus  otherwise  applicable 
to  dividends. 

Empire  State  Railroad  Corporation,  In  the  matter  of  the  petitien 
(or  complaint)  of,  under  subdivision  1,  section  49,  Public  Service 
Commissions  Law,  and  section  181,  Railroad  Law,  for  permis- 
sion to  increase  passenger  fare  in  the  city  of  Osw^o;  also  that 
operation  of  one-man  safety  cars  be  permitted,  346. 

Street  railway  a  —  one-man  cars — powers  of  Commiseum 
under  Public  Service  Commissions  Law,  j  49,  subd,  2  —  con- 
ditions under  which  an  order  wiU  he  granted  permitting  the 
operation  of  " Bimey  Safety"  cars.  The  railroad  company 
before  purchasing  one-man  cars  for  operation  in  the  city  of 
Oswego    petitioned    this    Commission    for   its    approval.      It 
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appears  that  Oswego  has  a  population  of  about  26,000,  the 
grades  of  its  streets  are  not  steep  and  travel  on  the  street  cars 
is  not  heavy.  The  street  railroad  was  oonstmoted  in  1886  and 
has  never  paid.  For  the  year  ending  August  31,  1919,  a 
deficiency  in  operating  expenses  alone  is  shown  of  $13,614.84. 
Taxes  amounted  to  $3,637.69  for  the  same  period,  showing  a 
total  deficit  of  $17,262.53  without  any  reserve  for  depreciation 
and  without  considering  any  return  whatever  on  the  invest- 
ment. The  city  has  consented  to  a  maximum  fare  of  seven 
cents  under  certain  conditions  but  even  the  increase  in  fare 
will  not  remedy  to  any  great  extent  the  financial  condition 
of  the  company.  From  the  evidence  submitted  and  from  the 
report  of  the  chief  of  the  division  of  electric  railways  of  the 
Commission  after  a  careful  and  thorough  examination,  it 
appears  that  one-man  oars  can  be  operated  with  safety  in  the 
city  of  Oswego  and  the  Commission  having  the  power  to 
grant  the  order  under  section  49,  subdivision  2  of  the  Public 
Service  Commissions  Law,  an  order  will  be  made  permitting 
the  operation  of  ^'one-man  safety"  cars  of  the  type  known 
as  '^Bimey  Safety"  cars  upon  the  local  lines  of  the  Empire 
State  Railroad  Corporation  in  the  city  of  Oswego  upon  the 
conditions  detailed  in  the  opinion.     Ordered  accordingly. 

Fulton  Fud  and  Light  Company,  In  the  matter  of  the  complaint 
under  sections  71  and  72,  Public  Service  Commissions  Law,  of 
Victor  C.  Lewis,  as  mayor  of  the  city  of  Fulton,  against,  as  to 
the  illuminating  power,  purity,  pressure  and  price  of  gas 
furnished  the  public  in  Fulton,  548. 

Gas  companies  —  when  rates  cannot  he  found  to  he  excessive. 
Where  an  investigation  shows  that  there  is  no  ground  for  the 
complaint  as  to  the  quality  of  gas  and  that  the  income  of  the 
company  for  the  year  1919  is  less  than  two  and  one-half  per 
cent  on  the  probable  value  of  its  property,  rates  of  two  dolUirs 
and  ten  cents  for  the  first  2,000  cubic  feet,  one  dollar  and 
eighty-five  cents  for  the  next  3,000,  one  dollar  and  sixty  cents 
for  the  next  6,000,  and  one  dollar  and  ton  cents  for  all  over 
10,000  with  discount  of  1  per  cent  per  100  feet  for  prompt 
pa3nnent,  cannot  be  found  to  be  excessive. 

Gkiiser,  Edson  U.,  In  the  matter  of  the  petition  of,  under  chapter 
667,  Laws  of  1915,  and  chapter  307,  Laws  of  1919,  for  a  cer- 
tificate of  public  convenience  and  necessity  for  the  operation 
of  a  stage  route  by  auto  buses  in  the  incorporated  village  of 
Lewiston,  Niagara  county,  228. 

It  is  the  policy  of  the  Commission  to  protect  existing  public 
utility  companies  from  competition  where  they  are  giving  ade- 
quate service.  The  petitioner  asks  for  the  approval  by  the 
Commission  under  the  provisions  of  the  Transportation  Cor- 
porations Law  of  a  local  consent  given  by  village  trustees  for 
the  establishment  and  operation  of  a  bus  line  in  the  streets  of 
a  village.  Opposition  to  the  present  application  is  made  by 
two  important  electric  railroads  and  a  steam  railroad  on  the 
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gronnd  that  if  the  applicant  be  allowed  to  run  his  buses  he 
will  divert  from  the  objecting  lines  part  of  their  through 
traffic.  It  is  the  policy  of  the  Commission  to  discourage  and 
prevent  undue  competition  in  all  classes  of  public  service  and 
just  now  by  reason  of  the  great  advance  in  the  cost  of  opera- 
tion this  policy  becomes  of  great  value  to  existing  roads.  From 
all  of  the  evidence  it  is  obvious  that  the  existing  lines  inter- 
ested herein  are  giving  adequate  service  to  the  public.  The 
applicant  should  agree  to  stipulate  that  in  his  projected  line 
he  will  not  practice  such  competition.  The  petitioner,  however, 
has  shown  sufAcient  evidence  of  public  convenience  and 
necessity  to  sustain  his  application.  His  application  how- 
ever, should  be  dismissed  unless  he  will  file  a  stipulation  not 
to  carry  passengers  between  certain  interdicted  points,  the 
stipulation  and  the  terms  of  the  order  to  be  settled  by  the 
chairman. 

Glen,  Horatio  G.,  of  the  city  of  Schenectady,  In  the  matter  of 
the  complaint  of,  against  Mohawk  Edison  Company,  Inc.,  as  to 
practice  in  respect  to  electric  wires  in  buildings  being  enclosed 
in  metal  pipes;  the  placing  of  electric  meters,  449. 

Electric  light  companies  —  may  not  arbitrarily  direct  where 
meters  shall  he  placed — reasonable  regulations  as  to  protec- 
tion of  wires  —  Public  Service  Commissions  Law  4  66,  subd,  5. 
While  an  electric  light  company  may  insist  upon  the  suflS- 
ciency  and  safety  of  the  equipment  of  the  applicant  it  has 
no  right  to  dictate  as  to  the  place  in  the  building  where  the 
proposed  consumers  shall  install  a  meter  except  that  the  meter 
shall  be  placed  so  as  to  be  readily  accessible  without  danger 
to  the  employees  of  the  company  desiring  to  read  or  inspect  it. 

The  company  cannot  require  the  placing  of  meters  in  cellars 
provided  the  customer  furnishes  a  place  within  the  premises 
which  is  safe  and  reasonably  accessible. 

Unprotected  wires  being  dangerous  the  company  may  insist 
that  the  wires  from  the  service  to  the  meters  be  run  through 
iron  conduits. 

Hadley  light  and  Power  Company,  Inc.,  In  the  matter  of  the 
petition  of,  under  section  68,  ^blic  Service  Commissions  Law, 
for  permission  to  construct  an  electric  plant  in  the  town  of 
Hadley,  Saratoga  county,  and  for  approval  of  the  exercise  of  a 
franchise  therefor  received  from  the  town;  and  as  to  transfer 
of  an  electric  plant,  358. 

Electric  light  companies  —  franchises  —  certain  acts  of  town 
hoard  not  considered  unconscionable.  The  petitioner  is  an 
inchoate  corporation  with  five  shares  of  stock  issued  for  l^e 
purpose  of  organization.  Its  incorporators  five  in  number, 
each  holding  ono  share  of  stock,  were  all  members  of  the  town 
board.  At  a  meeting  held  July  14,  1919,  of  the  board  of 
directors  of  the  corporation,  the  five  directors  resigned,  three 
new  directors  were  elected  and  the  two  vacancies  were  left 
unfilled.     At  the  time  of  or  prior  to  the  resignations  each 
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director  assigned  his  share  of  stock  to  the  new  directors.  The 
new  board  of  directors  applied  to  the  town  board  for  a 
franchise  to  maintain  an  electric  light  plant,  to  light  the 
streets,  etc.,  in  a  lighting  district  in  the  town.  The  town  board, 
consisting  of  the  former  directors  and  one  other,  the  same  day 
granted  the  franchise.  The  peculiar  circumstances  regfarding 
the  questions  involved  examined  and  held  that  as  the  letter  of 
the  law  was  not  infringed  the  Commission  should  not  disregard 
the  franchise  in  the  absence  of  evidence  of  unconscionable  con- 
duct on  the  part  of  the  participants  in  the  transaction  and  the 
petition  should  be  granted. 

Hastings  Railway  Company,  Inc.  (street  surface  railroad),  In  the 
matter  of  the  petition  of,  under  section  9  of  the  Railroad  Law, 
for  a  certificate  that  it  has  lawfully  published  its  certificate  of 
incorporation  and  that  public  convenience  and  a  necessity  require 
the  construction  of  its  railroad;  and  under  section  53,  Public  Serv- 
ice Commissions  Law,  for  permission  to  b^n  construction  of  its 
railroad  and  exercise  franchise  from  the  village  of  Hastings-on- 
Hudson,  21. 

A  ^oposed  Une  of  street  surfctce  raHroad  shoMi  not  he 
denied  a  certificate  of  public  convenience  and  necessity  on  the 
ground  that  it  does  not  reach  a  territory  which  formerly  had 
similar  service.  The  matter  here  at  issuance  is  on  a  petition 
for  a  certificate  of  public  convenience  and  necessity  and  also 
for  the  approval  of  a  local  franchise  granted  by  village 
authorities  and  for  such  other  incidental  orders  as  wUl  permit 
the  operation  of  a  proposed  street  surface  railroad.  The  most 
of  the  territory  in  which  the  projected  line  will  extend  was 
formerly  served  by  another  corporation  which  operated  therein 
a  street  surface  railroad  for  some  nineteen  years.  The  old 
company  extended,  however,  beyond  the  present  proposed 
terminal.  The  former  service  was  discontinued  on  the  ground 
of  want  of  necessity.  The  effect  of  the  proposed  operation 
of  the  new  line  would  be  to  allow  the  resumption  of  street  rail- 
road traflic  along  merely  a  portion  of  the  old  line.  Keld,  that 
while  it  is  unfortunate  that  the  present  application  deprives 
certain  portions  of  the  village  of  surface  railroad  facilities, 
nevertheless  the  facts  show  that  a  large  number  of  persons  will 
be  benefited  by  the  projected  road  and  it  is  obvious  that  such 
a  public  convenience  ought  not  to  be  denied  a  certificate  neces- 
sary to  its  local  operation  for  the  reason  that  it  does  not  extend 
a  suf&cient  distance  to  acconunodate  other  people,  who  might 
be  benefited  by  the  more  extended  construction.  The  local 
franchise  granted  is  perpetual  but  that  is  a  question  that 
must  very  lai^ely  be  settled  by  the  municipality  and  the  Com- 
mission ought  not  to  interfere  unless  there  is  an  abuse  of 
municipal  discretion  and  no  such  abuse  appears  herein;  that 
none  of  the  other  points  raised  interfere  with  the  granting  of 
the  certificate  and  such  certificate  should  be  issued  and  an  order 
granted,  the  latter  subject  to  the  conditions  outlined  in  the 
opinion  herein. 
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Heller,  Isaac  8.,  and  others,  In  the  matter  of  the  complaint  of, 
against  New  York  Tdephone  Company,  as  to  toll  rate  between 
Woodmere^  K  I.,  and  the  boroughs  of  Manhattan  or  Brooklyn, 
New  York  city,  374. 

Ckrtnplaint  dismissed. 

Homell  Traction  Ck>mpany,  In  the  matter  of  the  application  of, 
for  permission  to  operate  cars  with  one  man  on  its  North  Homell 
line,  664. 

Eledrie  railroad — one-man  ears -^proper  proieetion  at 
gteam  railroad  crossing.  For  a  number  of  years  the  Public 
Service  Commission  of  the  Second  District  has  directed  its 
efforts  to  prevent  accidents  on  electric  roads  crossing  steam 
railroads  at  grade  and  have  imposed  reg^ulations  which  have 
greatly  reduced  the  number  of  accidents.  Therefore^  although 
it  appears  that  the  operation  of  one-man  cars  would  materially 
benefit  the  petitioning  company  and  travding  public,  the  appli- 
cation will  be  denied  until  arrangements  can  be  made  to  operate 
the  electric  cars  over  the  grade  crossings  of  a  steam  railroad 
under  the  protection  of  a  flagman  stationed  at  the  crossing  or 
preceding  trains  on  the  steam  railroad. 

Inlet  Supply  Company,  of  Inlet,  Hamilton  county.  In  the  matter 
of  the  complaint  of  the,  against  Raquette  Lake  Railway  Com- 
pany, as  to  absence  of  agent  from  Eagle  Bay  station,  of  said  com- 
pany's railway,  during  the  winter  months,  292. 

Railroads  —  method  of  delivering  freight  at  a  station  closed 
in  iointer  time.  The  station  in  question  is  on  a  railroad  in  the 
heart  of  the  Adirondacks,  about  nineteen  miles  long  and  is  the 
only  station  except  a  flag  station  between  the  termini  and  is 
about  equally  distant  from  each.  The  road  exists  by  reason  of 
its  summer  traffic.  Only  one  family  lives  near  the  station  in 
winter  but  there  is  a  small  hamlet  with  a  winter  population  of 
about  two  hundred,  about  two  miles  away.  The  station  has 
never  been  regularly  kept  open  in  winter.  Circumstances  relat- 
ing to  the  conditions  of  the  train  service  and  the  accommoda- 
tion of  the  inhabitants  reviewed  and  ordered  that  during  the 
period  when  an  agent  is  not  employed  at  the  station  idl  freight 
less  than  carload  lots  and  not  too  bulky  shall  be  placed  in  the 
freight  house  unless  consignee  is  on  hand  to  receive  it,  and  the 
freight  house  locked  by  crew  before  train  leaves  the  station, 
and  on  days  when  trains  which  usually  carry  freight  to  the 
station  are  ox>erated  at  least  one  train  in  each  direction  shall 
stop  for  at  least  ten  minutes  at  the  station  and  the  crew  shall 
open  the  freight  house  and  deliver  freight  to  the  consignees. 

Lewis,  Victor  C,  In  the  matter  of  the  complaint  of,  under  sections 
71  and  72,  Public  Service  Commissions  Law,  as  mayor  of  the 
city  of  Fulton,  against  Fulton  Fuel  and  Light  Company,  as  to 
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the   illuminating   power,    purity,    pressure    and   price   of   gas 
furnished  the  public  in  Fulton,  548. 

Gas  companies — when  rates  cannot  he  found  to  he  excessive. 
Where  an  investigation  shows  that  there  is  no  ground  for  the 
complaint  as  to  ti^e  quality  of  gas  and  that  the  income  of  the 
company  for  the  year  1919  is  less  than  two  and  one-half  per 
cent  on  the  probable  value  of  its  property,  rates  of  two  dollars 
and  ten  cents  for  the  first  2,000  cubic  feet,  one  dollar  and 
eighty-five  cents  for  the  next  3,000,  one  dollar  and  sixty  cents 
for  the  next  5,000,  and  one  dollar  and  ten  cents  for  ul  over 
10,000  with  discount  of  1  per  cent  per  100  feet  for  prompt 
pa3nnent,  cannot  be  found  to  be  excessive. 

Licewicz,  Antoni  (also  known  as  Anthony  Lynch),  In  the  matter 
of  the  petition  of,  under  chapter  667,  Laws  of  1915,  for  a 
certificate  of  public  convenience  and  necessity  for  the  operation 
of  a  stage  route  by  auto  busses  in  the  cities  of  White  Plains  and 
New  Bochelle  (it  being  proposed  that  the  route  shall  also  be 
operated  between  said  cities),  455. 

Stage  line  —  when  certificate  of  public  convenience  and  neces- 
sity wUl  not  he  granted.  Where  the  route  of  a  proposed  auto- 
mobile stage  line  will  compete  with  the  trolley  lines  between 
the  termini  in  two  cities  and  substantially  parallel  them  for 
nearly  one-half  of  the  distance  and  where  the  trolley  lines 
show  a  loss  in  operation  a  certificate  of  public  convenience  and 
necessity  will  not  be  granted  for  the  stage  line. 

New  York  and  North  Shore  Traction  Company,  In  the  matter  of 
the  petition  (or  complaint)  of  the  (filed  February  14,  1920), 
under  subdivision  1,  section  49,  Public  Service  Commissions  Law, 
and  section  181,  Railroad  Law,  for  permission  to  further  increase 
passenger  fares.  Also  for  permission  to  put  tariff  in  ^ect  on 
short  notice,  555. 

Street  railways  —  increase  of  fare  granted.  The  fixed  capital 
of  the  company  as  of  June  30,  1919,  amounts  to  $1,610,811.  It 
has  operated  for  twelve  years  and  has  paid  interest  only  four 
and  one-half  years.  No  dividends  have  ever  been  paid  upon 
its  stock.  The  last  interest  was  paid  in  October  1918.  An 
operating  deficit  for  the  year  ending  June  30,  1919,  is  shown 
of  $2,151.90.  Outstanding  bills  amount  to  $10,000  and  unpaid 
taxes  to  $20,000.  Petition  for  increased  rates  granted  effective 
on  five  days'  notice  at  rates  established  by  an  ovder  of  the 
Commission  following  the  opinion. 

New  York  Central  Railroad  Company,  In  the  matter  of  the  peti- 
tion of  the,  under  section  91,  Railioad  Law,  for  an  order  deter- 
mining that  alterations  or  changes  shall  be  made  in  the  bridge 
structure  carrying  Bridge  street,  in  the  incorporated  villi^  of 
St.  Johnsville,  Montgomery  county,  over  said  company's  rai&oad, 
main  line,  641. 

Conditions  at  St.  Johnsville  overhead  railroad  crossing  con- 
sidered, and  application  for  an   order  directing  changes  in 
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structure  denied,  no  present  necessity  for  such  changes  bdng 
shown. 

New  York,  Lackawanna  and  Western  Railway  Company,  the 
Delaware,  Lackawanna  and  Western  Railroad  Company,  the  Town 
Board  and  Board  of  Highway  Superintendents  of  the  Town  of 
Cheektowaga,  Erie  county,  and  the  President  and  Trustees  of 
tile  Tillage  of  Sloan,  Erie  county,  In  the  matter  of  the  petitions 
of,  for  the  dimination  of  the  Harlem  Avenue  grade  crossing  of 
the  New  York,  Lackawanna  and  Western  Railway,  the  Lehigh 
Valley  Railroad,  the  Erie  Railroad,  and  the  Lehigh  and  Lake 
Erie  Railroad,  in  the  town  of  Cheektowaga,  and  village  of  Sloan, 
and  the  Kennedy  Road  grade  crossing  of  the  New  York,  Lack- 
awanna and  Western  Railroad,  the  Erie  Railroad  and  the  Lehigh 
Vall^  Railroad  in  the  to^m  of  Cheektowaga,  Erie  county,  458. 

Grade  crossings  —  elimination  of — when  extra  expense  is 
not  chargeable  against  the  State.  The  Public  Service  Commis- 
sion has  no  authority  to  dispose  of  the  money  of  the  taxpayers 
of  the  State  except  in  the  c^scharge  of  legal  rights,  and  within 
its  statutory  limitations. 

Where  the  increased  cost  of  eliminating  a  grade  crossing  is 
caused  by  the  failure  of  the  railroad  company  or  the  contractor 
or  of  both  to  perform  the  contract  within  the  time  specified, 
no  part  of  such  increased  cost  is  chargeable  against  the  State. 

Orange  County  Traction  Company,  In  the  matter  of  the  petition 
of,  under  section  184  Railroiad  Law,  for  approval  of  a  declara- 
tion of  abandonment  of  a  portion  of  its  constructed  route  in 
the  city  of  Newburgh,  3L 

A  declaration  by  a  traction  company  of  abandonment  of  an 
entire  line  of  its  system  wHl  not  he  approved  even  though 
approval  might  have  been  given  covering  a  portion  of  such 
line.  A  traction  company  submitted  for  approval  its  declara- 
tion of  abandonment  of  a  branch  of  its  line  within  a  city.  It 
was  shown  in  the  case  and  from  the  records  of  the  company  on 
file  with  the  Commission  that  the  system  had  not  produced  a 
fair  return  upon  the  investment  and  that  the  line  in  question 
since  its  construction  has  never  been  a  paying  one.  After 
examination  of  the  territory  the  suggestion  was  made  by  the 
Commission  that  instead  of  two  dead  ends  which  would  result 
from  the  abandonment  asked  for  a  loop  be  made  requiring  the 
abandonment  of  a  portion  of  the  proposed  abandonment  and 
the  construction  of  a  new  line  to  form  the  suggested  loop. 
Held,  that  while  the  abandonment  of  a  portion  of  the  territory 
and  the  refusal  of  permission  to  abandon  the  rest  of  the  line 
would  be  proper,  the  declaration  of  abandonment  as  it  now 
comes  before  the  Commission  is  for  its  approval  as  presented 
and  the  Commission  having  no  power  to  modify  the  declaration 
cannot  give  its  approval  to  the  declaration  of  abandonment  of 
the  whole  line  as  submitted  to  it. 


xvi  State  Department  Bsports 

[Vol.  22]     Public  Service  Commission,  Second  District 

Owego  Qas  Li^ht  Company,  In  the  matter  of  the  petition  (or 
complaint)  of,  under  sections  71  and  72^  Public  Service  Commis- 
sions Law,  for  authority  to  increase  gas  rate,  34 

Where  a  gas  company  shows  that  it  is  making  and  deliver'- 
ing  gas  of  good  qudUiy  and  is  endeavoring  to  render  to  the 
public  satisfactory  service,  even  to  the  extent  of  causing  a 
deficit,  a  complaint  against  certain  features  of  the  service 
rendered  will  not  be  aUowed  to  prevent  such  company  from 
increasing  its  service  rate.  This  matter  is  before  the  Commis- 
sion on  the  application  of  a  gas  company  for  permission  to 
increase  its  gas  rate  from  one  dollar  and  twenty-five  cents  to 
one  dollar  and  fifty  cents  per  1,000  cubic  feet.  Upon  the 
filing  of  this  complaint  objections  were  made  based  upon  alleged 
inadequate  service.  Upon  the  hearings  its  was  claimed  that 
the  company  was  entitled  to  the  advance  of  rates  asked  for,  in 
order  to  make  up  an  operating  deficit.  The  inadequacy  of 
certain  features  of  the  service  rendered  was  shown  to  be  the 
result  of  old  service  pipes  between  the  mains  and  the  burners 
which  are  being  cared  for  as  they  are  brought  to  the  attention 
of  the  company.  Held,  that  the  service  complaint  is  the  result 
of  conditions  in  service  lines  and  house  lines  between  the  mains 
and  the  house  lines  and  that  the  company  having  shown  that 
it  is  endeavoring  to  make  and  deliver  gas  of  good  quality  and 
to  render  satisfactory  service,  in  view  of  the  operating  deficit 
shown,  it  is  only  fair  that  the  increase  asked  for  be  allowed. 

Post  Road  Automobile  Company,  Inc.,  In  the  matter  of  the  peti- 
tion of  the,  under  chapter  667,  Laws  of  1915,  and  chapter  307, 
Laws  of  1919,  for  a  certificate  of  public  convenience  and  neces- 
sity for  the  operation  of  a  stage  route  by  auto  busses  in  the 
incorporated  villages  of  Tarrytown,  North  Tanytown  and  Ossin- 
ing  (it  being  proposed  that  the  route  shall  be  operated  in  and 
between  the  village  of  Tarrytown  and  the  village  of  Ossining, 
Westchester  county),  657. 

Automobile  stage  line  —  when  certificate  of  public  con- 
venience and  necessity  will  be  granted.  Where  it  appears  that 
a  proposed  automobile  stage  line  will  serve  villages  situated 
upon  the  top  of  steep  hills  and  the  residences  of  the  people  are 
some  distance  from  the  railroad  station  at  the  bottom  of  the 
hills  necessitating  uphill  climbing  or  the  use  of  conveyances  in 
going  from  the  station,  a  certificate  of  public  convenience  and 
necessity  will  be  granted  to  the  stage  line  connecting  these 
villages  as  the  railroad  service  for  local  trips  is  inadequate  and 
too  inaccessible. 

Raquette  Lake  Railway  Company,  In  the  matter  of  the  complaint 
of  The  Inlet  Supply  Company  of  Inlet,  Hamilton  county,  against, 
as  to  absence  of  agent  from  Eagle  Bay  station,  on  said  company's 
railway,  during  the  winter  months,  292. 

BaUroads  —  method  of  delivering  freight  aP  a  station  closed 
in  winter  time.    The  station  in  question  is  on  a  railroad  in  the 
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heart  of  the  Adirondaoks,  about  nineteen  miles  long  and  is  the 
only  station  except  a  flag  station  between  the  termini  and  is 
about  equally  distant  from  each.  The  road  exists  by  reason 
of  its  summer  traffic.  Only  one  family  lives  near  the  station 
in  winter  but  there  is  a  small  hamlet  with  a  winter  population 
of  about  two  hundred,  about  two  miles  away.  The  station  has 
never  been  regularly  kept  open  in  winter.  Circumstances  relat- 
ing to  the  conditions  of  the  train  service  and  the  accommodation 
of  the  inhabitants  reviewed  and  ordered  that  during  the  period 
when  an  agent  is  not  employed  at  the  station  all  freight  less 
than  carload  lots  and  not  too  bulky  shall  be  placed  in  the 
freight  house  unless  consignee  is  on  hand  to  receive  it,  and 
the  freight  house  locked  by  crew  before  train  leaves  the  station, 
and  on  days  when  trains  which  usually  carry  freight  to  the 
station  are  operated  at  least  one  train  in  each  direction  shall 
stop  for  at  least  ten  minutes  at  the  station  and  the  crew  shall 
open  the  freight  house  and  deliver  freight  to  the  consignees. 

Smithtown  Branch,  L.  I.,  Hamlet  of.  In  the  matter  of  the  complaint 
of  residents  of,  against  Long  Island  Lighting  Company,  asking 
that  the  wires  of  said  company  be  extended  and  electricity 
furnished  complainants'  residences,   276. 

Electric  light  companies  —  persons  desiring  service  must  pay 
part  of  the  expenses  of  extending  line  if  not  entitled  to  serv- 
ice under  section  62  of  the  Transportation  Corporations  Law. 
Where  complainants  are  not  entitled  to  demand  service  as  an 
absolute  right  under  section  62  of  the  Transportation  Corpo- 
rations Law,  the  Commission  must  determine  whether  it  is 
reasonable  to  require  the  service.  Evidence  as  to  distances  of 
complainants'  places  from  the  company's  plant  and  as  to  the 
cost  of  extending  the  company's  line  considered  and  held,  that 
certain  of  the  complainants  were  entitled  to  service  provided 
they  pay  for  the  cost  of  constructing  the  line  in  excess  of  the 
sum  of  $342,  which  is  determined  as  the  company's  share  of 
the  expoDse. 

Solsville  Electric  Light  and  Power  Company,  Inc.,  In  the  matter 
of  the  complaint  of  residents  of  Madison  county  against,  as 
to  electric  service  furnished  the  public. 

Solsville  Electric  Light  and  Power  Company,  Inc.,  In  the  matter 
of  the  complaint  of  residents  of  Madison  county  (customers), 
under  sections  71  and  72,  Public  Service  Commissions  Law, 
against,  as  to  prices  to  be  charged  for  electricity,  645. 

Electric  light  and  power  —  what  rates  are  not  excessive  for 

a  small  village.    An  electric  light  and  power  company  furnishes 

light  and  power  to  a  small  village  and  adjoining  hanilets  during 

certain  hours.    Its  plant  is  run  by  water  power  from  a  small 

stream  augmented  by  a  gasoline  engine  when  the  water  in  the 

stream  is  low.    The  company  has  filed  schedules  of  new  rates 

effective  March  6,  1920,  as  follows:  for  lighting,  fifteen  cents 

•• 
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for  the  first  50  kilowatt  hours,  ten  cents  for  the  next  100  kilo- 
watt hours  and  seven  and  five-tenths  cents  for  all  over  150 
kilowatt  hours,  with  no  discount,  and  with  a  monthly  minimum 
charge  of  one  dollar  and  twenty-five  cents,  .making  about  a  50 
per  cent  increase  over  the  old  rates;  for  power,  the  new  rates 
are  the  same  as  the  lighting  rates  with  the  exception  of  a 
minimum  charge  of  one  dollar  per  horse  power  per  month. 
Held,  that  under  present  conditions,  the  new  rates  as  filed  are 
not  excessive  and  may  be  maintained  until  April  1,  1921,  pro- 
vided the  company  furnishes  improved  service  as  specified  in 
the  order  accompanying  the  opinion. 

United  States  Railroad  Administration  —  Pennsylvania  Railroad, 
In  the  matter  of  the  petition  of,  under  section  54,  Railroad  Law, 
for  consent  to  the  discontinuance  of  the  services  of  an  agent  at 
the  Pine  Valley  Station,  Chemung  county,  233. 

Application  in  behalf  of  a  railroad  for  leave  to  discontinue  a 
station  on  one  of  its  branch  lines  denied.  The  petitioner  herein 
asks  for  leave  to  discontinue  the  services  of  an  age9t  at  a  small 
station  on  a  branch  of  the  Pennsylvania  railroad  located  in  this 
State.  The  evidence  shows  that  the  business  at  said  station  has 
fallen  off  materially  and  that  the  total  revenue  accruing  to  the 
railroad  from  such  station  amounts  to  less  than  the  agent's 
salary  which  has  been  increased  several  times  although  the 
business  at  the  said  station  has  decreased.  Held,  that  the  rail- 
road's loss  in  operating  said  station  is  caused  by  the  increase 
of  the  agent's  salary  as  well  as  by  the  diminution  of  business; 
that  it  not  having  been  shown  that  such  salary  is  in  reasonable 
accord  with  the  cost  of  personal  service  in  that  locality  and  that 
such  reasonable  cost  would  entail  a  loss  to  the  company  greater 
than  commensurate  with  the  public  convenience  of  an  agency 
station,  the  petition  is  denied. 

United  Traction  Company,  In  the  matter  of  the  petition  (or  com- 
plaint) of,  under  subdivision  1,  section  49,  Public  Service  Com- 
missions Law,  and  section  181,  Railroad  Law,  as  to  increasing 
passenger  fare,  236. 

The  petition  of  an  interurban  traction  company  for  permis- 
sion to  increase  its  rate  of  fare  in  each  zone  of  its  system  to 
seven  cents  granted  —  determination  as  to  certain  arguments 
presented  in  behalf  of  one  of  the  cities  interested  whu^  are  in 
part  independent  of  the  essential  merits  of  a  rate  case.  In 
August,  1918,  the  petitioner  was  authorized  to  file  tariffs 
increasing  its  rates  of  fare  so  us  to  permit  a  rate  of  six  cents 
in  each  of  two  zones  and  a  resultant  fare  of  twelve  cents 
between  the  two  zones  with  transfer  privileges  in  each.  The 
present  application  is  for  a  further  increase  to  seven  cents  in 
each  of  the  zones  with  a  resultant  fare  of  fourteen  cents  on  the 
through  line  with  similar  transfer  privileges.  No  attempt  has 
been  made  in  the  present  proceeding  to  attack  the  evidence  and 
figures  presented  on  behalf  of  the  petitioner  except  by  cross- 
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examination.  The  petitioner  bases  its  claim  upon  the  necessity 
of  the  increased  revenue  in  order  to  offset  increased  operating 
expenses  espeeiaUy  in  its  payrolls.  Several  of  the  cities  and 
one  of  the  villages  served  by  the  petitioner  advance  the  claim 
of  franchise  conditions  which  would,  unless  waived,  prevent  the 
Commission  from  authorizing  any  rates  beyond  those  therein 
fixed.  Several  arguments  in  behalf  of  the  said  cities  and  village 
examined  at  length  and  determined  in  the  opinion  herein,  and 
the  rule  stated  that  whatever  may  be  the  power  of  a  munici- 
pality to  limit  a  rate  of  fare  to  be  charged  by  a  street  railway 
within  its  boundaries  as  a  condition  for  granting  consent  to 
construoti  it  is  settled  for  the  present  at  least  that  it  may  not 
undertake  to  fix  rates  for  travel  extending  outside  of  the  munici- 
pality. For  the  merits  of  the  application  it  must  be  stated 
that  the  operating  revenues  have  not  risen  to  estimates  made  in 
the  1918  opinion  but  that  the  operating  expenses  have  increased 
beyond  the  estimates  then  made.  The  higher  labor  cost  is  the 
chief  reason  for  this  increase.  A  retroactive  award  was  made 
by  the  War  Labor  Board  after  the  evidence  was  taken  in  that 
case  and  before  the  decision.  This  involved  an  increase  of 
about  $100,000  per  annum.  The  estimates  on  which  the  six  cent 
fare  was  allowed  were  based  on  the  expenses  of  operation  in 
1917.  On  July  1,  1919,  further  increases  were  made  to  prac- 
tically all  employees  except  those  in  the  general  office.  The 
estimate  of  the  company  as  to  this  increase  is  $184,000  a  year. 
This  figure  has  been  found  to  be  practically  correct.  The 
maintenance  of  way  and  structures  and  maintenance  of  equip- 
ment were  computed  on  the  average  of  eight  other  large  urban 
traction  companies.  The  present  expenses  reflect  the  generally 
inflated  prices  of  the  present  day.  No  proof  has  been  offered 
of  any  extravagance  on  the  part  of  the  petitioner.  Reluctant 
as  the  Commission  is  to  permit  any  further  increase  in  rates, 
there  seems  to  be  no  escape  and  no  method  lias  been  devised 
whereby  any  lower  or  different  rate  than  seven  cents  for  each 
zone  can  be  justified.    Ordered  accordingly. 

West  Winfield,  In  the  matter  of  the  complaint  of,  against  Charles 
G.  Senif  (West  Winfield  Electric  Company)  as  to  increased 
prices  for  electricity  proposed  to  be  effective  January  1,  1920, 
286. 

Electric  lighting  —  a  rate  of  twenty  cents  per  kilowatt  hour 
with  a  minimum  charge  per  month  of  one  doUar  and  fifty  cents 
not  unreasonable  in  small  viUage.  The  company  filed  with  the 
Commission  its  new  tariff  effective  January  1,  1920,  showing 
a  rate  of  twenty  cents  per  kilowatt  hour  with  a  minimum 
charge  per  month  of  one  dollar  and  fifty  cents,  giving  a  return 
upon  capital  actually  invested  of  6.7  per  cent.  The  company 
furnishes  the  residents  of  a  small  village  with  electric  Hght, 
lights  the  streets  and  pumps  the  water  for  the  village  water 
supply.  Held,  that  the  rates  are  not  unreasonable  and  will  be 
allowed  to  stand  for  a  period  not  exceeding  one  year  or  until 
February  1, 1921, 
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WiUdnson,  Harry  A.,  as  President  of  the  village  of  Clinton,  Oneida 
oounty.  In  the  matter  of  the  complaint  of,  against  New  York 
State  Railways  as  to  passenger  fare  between  Clinton  and  Utioa,  1. 

An  increase  in  passenger  rates  sustained  where  the  operating 
company  is  not  making  an  unreasonable  profit  from  its  oper* 
ations.  An  intemrban  traction  company  built  its  line  between 
a  village  and  a  neighboring  city  under  a  franchise  from  the 
village  limiting  the  fare  to  be  charged  between  the  village  and 
the  city;  subsequently  the  traction  company  was  consolidated 
with  other  companies  into  an  important  intemrban  company, 
which  was  allowed  to  increase  its  rates  in  one  of  the  cities  on 
its  lines  from  five  to  six  cents  and  changed  its  schedule  of  rates 
on  the  line  first  above  alluded  to,  to  meet  the  said  increase  of 
rates.  Held,  that  a  franchise  rate  fixed  by  an  agreement  with 
a  village  would  stand  as  to  that  viUage  but  could  not  restrict 
the  authority  of  other  municipalities  to  agree  upon  a  franchise 
rate  to  be  charged  in  such  municipalities  nor  restrict  the  power 
of  the  Commission  to  alter  interurban  rates  between  such 
municipalities  in  a  proper  case;  also,  that  despite  the  increase 
complained  against,  the  company  is  not  making  an  unreason- 
able profit  from  its  operations  on  the  road  concerning  which 
such  complaint  is  made,  and  it  would  seem  that  the  increased 
rate  should  be  permitted  to  stand.  At  any  time  hereafter  if 
the  facts  warrant,  the  fare  may  be  reduced. 

Wynantskill  Hydro-Electric  Company,  In  the  matter  of  the  com- 
plaint of  Sand  Lake  Board  of  Trade,  Rensselaer  county,  against, 
as  to  proposed  increase  in  rates. 

Wynantskill  Hydro-Electric  Company,  In  the  matter  of  the  com- 
plaint under,  sections  71  and  72,  Public  Service  Commissions 
Law,  of  customers  living  in  the  town  of  North  Greenbush,  Rens- 
selaer county,  against,  as  to  increase  in  rates  for  electricity,  and 
as  to  service,  163. 

A  schedule  of  increased  rates  adopted  by  an  electric  power 
company  sustained  as  reasonable.  These  two  cases  against  the 
same  electric  company  were  heard  as  one  case.  The  company's 
present  rate,  just  established,  is  based  upon  fourteen  cents  per 
kilowatt  hour  for  light  and  fourteen  cents  per  kilowatt  hour 
for  power  for  the  first  100  kilowatt  hours,  with  lower  rates  for 
quantities  in  excess  of  100  kilowatt  hours.  These  rates  repre- 
sent an  increase  from  ten  cents  per  kilowatt  hour  for  light 
and  power.  It  has  been  shown  that  the  electric  light  company 
rents  its  lands  and  appurtenant  water  rights  from  an  estate; 
that  the  population  of  its  territory  is  only  about  2,800,  being 
more  in  the  summer  than  in  the  winter;  that  its  line  is  about 
twenty  miles  in  extent,  lightly  built  and  serves  325  customers, 
about  sixteen  per  mile;  that  the  electric  company  during  the 
pendency  of  these  cases  applied  to  the  Commission  for  an 
order  restraining  a  knitting  company  from  crossing  its  terri- 
tory in  order  to  reach  a  transmission  line  of  an  electric  railroad 
company,  and  that  as  a  result  of  a  settlement  in  ttiis  last  men- 
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tioned  ease,  the  electric  company  has  now  three  sources  of 
power  —  tiiat  of  the  said  eleetric  railroad  company,  its  own 
hydro-electric  plant  and  its  own  steam  plant.  From  the  facts 
and  figures  brought  out  it  appears  that  with  expected  reyenue 
of  $8380,  less  expenses  of  $7,121,  there  remains  a  balance  as 
net  profit  of  $1,469  or  less  than  eight  per  cent  on  the  invest- 
ment. Held,  that  the  present  rate  of  fourteen  cents  per  kilo- 
watt hour  should  be  permitted  to  stand  as  a  maximum  until 
October  1^  1920,  and  until  the  further  order  of  the  Conmiission. 

EDUCATION  DEPARTMENT 

Attiea,  Wyoming  county.  In  the  matter  of  the  appeal  from  the 
order  dissolving  district  No.JLl  of  the  town  of^  and  annexing  its 
territory  to  district  No.  6  of  said  town,  570. 

Consolidation  of  districta — when  order  of  district  superin- 
tendent will  be  set  aside.  Although  the  district  superintendent 
is  given  broad  powers  under  section  129  of  the  Education  Law 
for  the  consolidation  of  school  districts,  his  action,  however,  in 
such  matters  is  always  subject  to  review  on  appeal.  While 
there  is  a  presumption  in  favor  of  the  advisability  of  consoli- 
dation when  ordered  by  the  superintendent,  such  presumption 
may  be  overcome  by  proof.  Wliere,  therefore,  it  appears  that 
no  positive  educational  advantages  are  to  be  gained  by  con- 
solidating two  districts,  the  order  of  the  district  superintendent 
consolidating  them  will  be  set  aside. 

Bethlehem,  Town  of,  Albany  county,  In  the  matter  of  the  appeal 
from  the  order  dissolving  district  No.  11  of,  and  the  annexation 
of  its  territory  to  district  No.  7  of  said  town,  300. 

Consolidation  of  districts  approved.  By  reason  of  the  exten- 
sion of  the  boundaries  of  the  city  of  Albany  considerable  por- 
tions of  districts  Nos.  11  and  12  in  the  town  of  Bethlehem  were 
added  to  the  city.  Thereafter  by  order  of  the  district  superin- 
tendent the  remaining  portion  of  district  No.  12  was  united  with 
the  adjoining  district  No.  7,  making  a  district  with  an  assessed 
valuation  of  over  $700,000.  The  tax  rate  for  school  purposes  in 
district  No.  11  is  nearly  ten  times  the  tax  rate  in  district  No.  7 
as  the  assessed  valuation  of  property  in  district  No.  11  is  only 
$75,000.  Held,  that  it  would  be  unfair  to  permit  one  district 
to  suffer  from  the  extension  of  the  city  boundaries  while  an 
adjoining  district  receives  benefits  and  advantages  far  in  excess 
of  its  necessity,  and  the  order  of  the  district  superintendent 
dissolving  district  No.  11  and  annexing  its  territory  to  district 
No.  7  will  be  approved,  and  that  the  consolidated  district  main- 
tain two  schools,  one  for  the  pupils  in  former  district  No.  7 
and  one  for  the  pupils  in  former  district  No.  11. 

Blum,  Benjamin,  In  the  matter  of  the  appeal  of,  relative  to  the 
transportation  of  his  children  to  district  No.  11  of  the  towns  of 
Otisco  and  TuUy,  Onondaga  county,  676. 

Transportation  and  tuition  of  children  —  proof  of  residence. 
In  the  (^beenee  of  satisfactory  proof  of  residence  in  a  district 


xxii  State  Department  Reports 

[Vol.  22]  Education  Department 

which  has  contracted  for  the  instraction  of  its  pupils,  the  dis- 
trict is  not  responsible  for  the  tuition  or  transportation  of 
the  children  of  an  alleged  resident. 

Bramauy  Catherine,  In  the  matter  of  the  appeal  of,  from  the  refusal 
of  the  trustee  of  distriet  No.  15,  town  of  Saranac,  Clinton  county, 
to  pay  certain  wages,  315. 

Teachers  —  distriet  hound  by  its  contract  of  employment. 
Where  a  regular  teacher  resigned  and  the  school  was  closed 
for  five  weeks  owing  to  an  epidemic  and  the  trustee  made  a 
contract  with  a  new  teacher  for  the  balance  of  the  term  and 
for  an  additional  perid  of  five  weeks,  the  contract  will  be 
enforced  against  the  district  even  if  it  was  unnecessary  to  keep 
the  school  open  for  the  additional  period  of  five  weeks. 

Callicoon  and  liberty,  Towns  of,  Sullivan  county.  In  the  matter  of 
the  appeal  of  the  board  of  education  of  central  rural  school  dis- 
trict No.  3  of,  from  the  refusal  of  the  district  superintendent  to 
indorse  an  application  for  temporary  license,  38. 

The  action  of  a  district  superintendent  in  refusing  to  indorse 
an  application  for  the  temporary  license  of  a  teacher  will  not 
be  disturbed  in  the  absence  of  proof  of  any  unfairness.  Where 
a  board  of  education  in  a  school  district  containing  a  junior 
high  school  appoints  a  teacher  in  such  school  whose  license  is 
found  to  be  of  such  nature  as  not  to  allow  her  to  teach 
in  a  school  having  such  academic  department  and  the  said  board 
applies  to  the  district  superintendent  for  an  indorsement  on 
an  application  for  a  temporary  license  for  such  teacher  and 
upon  his  refusal  brought  IJiis  appeal,  and  it  having  been  shown 
that  the  teacher  in  question  has  merely  a  training  class  certifi- 
cate and  has  had  about  two  years  of  high  school  work  and  has 
no  Regents'  academic  diploma,  held,  that  the  judgment  of  the 
district  superintendent  as  to  the  qualifications  of  the  applicant 
should  control  and  that  it  is,  obvious  that  the  teacher  under  the 
rule  of  the  Department  is  not  qualified  to  teach  in  such  a  school 
and  no  proof  having  been  offered  that  the  district  superin- 
tendent has  not  acted  fairly,  his  determination  should  not  be 
disturbed.    Appeal  dismissed. 

Clarence  and  Newstead,  Towns  of,  Erie  county,  In  the  matter  of 
the  appeal  relative  to  the  equalization  of  school  taxes  in  joint 
school  district  No.  5  of,  and  the  town  of  Boyalton,  Niagara  county, 
398. 

EqualiBation  of  school  taxes  —  when  findings  of  supervisors 
sustained  —  Edttcation  Law,  $  414.  Residents  and  taxpayers 
of  a  joint  school  district  appeal  from  the  decision  of  the  super- 
visors of  the  towns  within  the  district  relative  to  the  equali- 
zation of  school  taxes  made  pursuant  to  section  414  of  the 
Education  Law.  B31  a  majority  vote  the  supervisors  determined 
that  the  assessment  rolls  of  the  towns  were  substantially  just  as 
compared  with  each  other  and  that  no  adjustment  by  taxation 
was  necessary.    Evidence,  examined  and  held  that  the  findings 
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of  the  majority  vote  of  the  supervisors  will  not  be  disturbed 
as  there  is  no  evidence  of  unfairness.    Appeal  dismissed. 

Clifton,  Town  of,  St.  Lawrence  county,  In  the  matter  of  the  appeal 
from  the  refusal  of  the  trustee  of  district  No.  2  of,  to  call  a 
special  district  meeting,  386. 

Special  meetings  —  duty  of  hoard  of  trustees  —  Education 
Law,  i  275,  subd.  1.  A  petition  signed  by  about  fifty  voters 
of  a  school  district  was  presented  to  the  board  of  trustees 
requesting  that  a  special  district  meeting  be  called  to  consider 
a  change  of  site  for  a  new  schoolhouse.  The  board  refused  to 
act  on  this  petition.  Held,  that  while  it  is  largely  within  the 
discretion  of  the  trustees  as  to  when  and  for  what  purpose  a 
special  district  meeting  should  be  called  pursuant  to  section 
275,  subdivision  1,  of  the  Education  Law,  such  discretion  should 
be  exercised  wisely  and  not  arbitrarily  and  when  it  appears 
that  there  is  a  pronounced  sentiment  in  favor  of  a  change  of 
site  the  voters  should  be  given  an  opportunity  to  select  a  new 
site  at  a  special  meeting  called  for  that  purpose.  Appeal 
sustained. 

Coleman,  Mary  E.,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  board  of  education  of  the  city  of  Port  Jervis,  in  discontinu- 
ing her  services  as  teacher,  322. 

Teachers  —  probationary  term  —  powers  of  board  of  edu- 
cation—  Education  Law,  $  872.  Where  pursuant  to  section 
872  of  the  Education  Law,  added  by  chapter  786  of  the  Laws 
of  1917,  the  board  of  education  of  a  city  fixed  a  probationary 
period  of  three  years  for  the  teachers,  and  no  permanent  tenure 
having  been  established  for  the  teachers  either  by  statute  or 
r^^ation  of  the  board  of  education  prior  to  June  8,  1917,  the 
time  when  section  872  took  effect,  the  board  may  refuse  to  renew 
a  contract  with  a  teacher  serving  such  probationary  term  with- 
out preferring  formal  charges  and  without  a  hearing. 

Colonic,  Town*  of,  Albany  county,  In  the  matter  of  the  appeal 
relative  to  the  academic  instruction  of  the  pupils  of  district  No.  6 
of,  577. 

Academic  instruction  —  limitation  of  power  of  district  in 
designating  academic  schools  for  the  instruction  of  its  pupils. 
While  a  district  has  power  to  designate  the  academic  schools 
where  instruction  shall  be  given  at  the  expense  of  the  district, 
such  designation  should  be  made  with  due  regard  to  the  con- 
venience of  the  pupils.  The  district  cannot  escape  its  obliga- 
tions by  designating  a  distant  school  where  no  tuition  is  charged 
and  thus  require  the  parents  to  bear  an  excessive  burden  for 
the  expense  of  transx>ortation.  The  pupils  should  be  x>ennitted 
to  attend  the  school  that  is  most  convenient  and  the  district 
should  pay  the  excess  cost  of  tuition  in  advance  of  the  State 
tuition. 
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Ciandall,  Daniel  P.,  In  the  matter  of  the  appeal  of,  relative  to  the 
payment  of  salary  by  the  board  of  education  of  union  free  school 
district  No.  1  of  the  town  of  Westfield,  Chautauqua  county,  303. 

Teacher' 8  salary  —  appeal  —  Military  Law,  %  245.  Appellant, 
a  teacher  of  agriculture,  contracted  with  the  board  of  education 
of  a  union  free  school  district  in  May,  1918,  to  teach  for  a  term 
of  eleven  months,  commencing  September  3,  1918.  On  August 
30, 1918,  he  received  notice  from  his  local  draft  board  to  entrain 
for  camp  September  3,  1918,  on  which  day  he  entered  active 
military  service.  He  was  honorably  discharged  February  24, 
1919,  and  on  March  3,  1919,  he  took  up  his  duties  as  teacher 
under  the  contract.  He  claims  the  difference  in  salary  between 
his  army  pay  and  hb  salary  as  teacher  amounting  to  $666.82. 
The  board  of  education  of  the  district  failed  to  act  upon  his 
claim  duly  presented  in  July,  1919.  Held,  that  a  board  of 
education  may  not  defeat  the  remedy  of  an  appeal  to  the  Com- 
missioner of  Education  by  protracted  delay;  that  section  245 
of  the  Military  Law,  as  amended  by  chapter  435  of  the  Laws 
of  1917,  is  binding  upon  the  respondent  board  of  education 
and  said  board  is  directed  to  pay  the  claim  with  interest  from 
July  29,  1919. 

Crown  Point,  Town  of,  Essex  county,  In  the  matter  of  the  appeal 
from  the  order  dissolving  districts  Nos.  1,  2  and  4  of,  and  annex- 
ing the  territory  thereof  to  union  free  school  district  No.  3  of 
said  town,  311. 

Consolidation  of  districts  approved.  Districts  Nos.  1  and  2 
have  one-room  schools  of  antiquated  construction.  In  1919, 
two  pupils  attended  the  school  in  district  No.  1  and  the  school 
is  now  closed.  There  are  seventeen  children  of  school  age  in 
district  No.  2  and  during  the  past  year  seven  of  these  attended 
the  Crown  Point  High  School  in  union  free  school  district  No.  3. 
The  assessed  valuation  of  district  No.  4  is  $22,957.  Few 
pupils  attend  the  school.  Held,  that  the  order  of  the  district 
superintendent  dissolving  districts  Nos.  1,  2  and  4  of  the  town 
of  Crown  Point,  Essex  county,  and  annexing  the  territory  of 
each  of  these  districts  to  union  free  school  district  No.  ^  will 
be  approved  to  take  effect  August  1, 1920. 

Foote,  Elizabeth  A.,  In  the  matter  of  the  appeal  of,  individually, 
and  on  behalf  of  other  persons  employed  as  teachers  of  speech 
improvement  in  the  city  of  New  York  from  the  action  of  the 
board  of  education  of  such  city  in  including  these  teachers  in 
Schedule  A-1  of  the  salary  schedules  adopted  under  the  provi- 
sions of  the  Teachers'  Salary  Law,  565. 

Teachers  —  speech  improvement  —  special  subjects  —  Educa^ 
tion  Law,  i  883,  schedule  A-3.  The  teachine:  of  speech  improve- 
ment as  applied  to  the  correction  of  speech  defects,  such  as 
stammering,  stuttering  and  kindred  ailments,  requires  special 
knowledge  of  the  anatomy  of  the  throat  and  of  all  organs 
employed  in  voice  production  and  control  and  is  a  special 
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subject,  and  the  teachers  thereof  are  special  teachers  and  should 
be  classified  under  schedule  ArS  of  section  883  of  the  Educa- 
tion Law,  added  by  chapter  645  of  the  Laws  of  1919. 

Qonyo,  Charles  6.,  In  the  matter  of  the  appeal  of,  relative  to  the 
selection  of  the  site  and  the  removal  and  repair  of  the  school 
building  in  district  No.  11  of  the  town  of  Kortright,  Delaware 
eonnty,  573. 

Trustee  —  powers  of — when  unnecessary  to  advertise  Jor  bids 
for  school  improvements.  While  the  Education  Department 
recommends  the  advertisement  for  bids  in  all  cases  involving 
a  considerable  expenditure  of  money,  the  law  does  not  require 
such  advertisement,  and  where  it  appears  that  the  contract 
price  is  not  excessive  the  action  of  a  trustee  acting  under  a 
resolution  duly  passed  at  a  district  meeting  in  expending  $1,500 
for  the  removal  and  repair  of  a  schoolhouse  without  adver- 
tising for  bids  will  be  sustained. 

Qreenburgh,  Town  of,  Westchester  county,  In  the  matter  of  the 
appeal  from  action  of  the  special  district  meeting  held  in  union 
free  school  district  No.  1  of,  February  28,  1920,  and  from  the 
acts  of  the  board  of  education  of  such  district,  681. 

School  district  meetings  —  acts  of  presumptively  valid  — 
fraud  or  imposition  must  be  shown  affirmatively.  The  acts  of 
a  duly  called  and  held  district  meeting  are  presumptively  valid. 
To  justify  setting  them  aside  on  the  ground  of  fraud  or  imposi- 
tion, it  must  be  shown  afi&rmatively  that  such  fraud  or  imposi- 
tion actually  existed,  and  brought  about  the  accomplished 
result.  Where  a  union  free  school  district  duly  adopted  a  reso- 
lution for  the  purchase  of  a  site  for  $100,000  for  the  erection 
of  a  new  school  building,  the  fact  that  the  proposition  to  erect 
such  school  building  at  an  estimated  cost  of  $250,000  was  not 
submitted  to  the  meeting  does  not  affect  the  validity  of  the 
resolution  for  the  purchase  of  the  site. 

Johnstown,  Town  of,  Fulton  county.  In  the  matter  of  the  appeal 
from  the  refusal  of  the  district  superintendent  to  re-establish 
former  district  No.  11  of,  395. 

Where  the  best  interest  of  two  districts,  consolidated  in  1914, 
will  be  served  by  the  oiganization  of  a  new  district  the  dis- 
trict superintendent  will  be  directed  to  form  a  new  district 
pursuant  to  section  121  of  the  Education  Law  and  to  apportion 
the  unpaid  bonded  indebtedness. 

Lancaster,  Town  of,  Erie  county.  In  the  matter  of  the  appeal 
from  the  action  of  the  special  district  meeting  held  in  union 
free  school  district  No.  8  of,  February  24,  1920,  672. 

Union  free  school  districts  —  selection  of  site  for  new  buHd^ 
ing — Education  Law,  i  458.  A  union  free  school  district 
having  a  population  of  over  5,000  adopted  a  resolution  for  the 
erection  of  a  new  schoolhouse,  which  resolution  referred  to 
a  particular  site  upon  which  the  building  was  to  be  erected. 
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The  proposition  to  purchase  the  site,  referred  to  in  the  first 
resolution,  was  voted  upon  and  defeated.  Held,  that  the  refer- 
ence to  a  particular  site  in  the  first  proposition  may  be  regarded 
as  surplusage  as  under  section  458  of  the  Education  Law,  a 
board  of  education  could  designate  the  site  without  a  vote  of 
the  qualified  voters  of  the  district,  and  that  the  first  resolution 
was  effective  for  the  raising  of  funds  for  the  erection  of  the 
new  schoolhouse. 

Liberty  and  Callicoon,  Towns  of,  Sullivan  county,  In  the  matter 
of  the  appeal  of  the  board  of  education  of  central  rural  school 
district  No.  3  of,  from  the  refusal  of  the  district  superintendent 
to  indorse  an  application  for  temporary  license,  38. 

The  action  of  a  district  superintendent  in  refusing  to  indorse 
an  application  for  the  temporary  license  of  a  teacher  will  not 
he  disturbed  in  the  absence  of  proof  of  any  unfairness.  Where 
a  board  of  education  in  a  school  district  containing  a  junior 
high  school  appoints  a  t^ach^r  in  such  school  whose  license  is 
found  to  be  of  such  nature  as  not  to  allow  her  to  teach  in  a 
school  having  such  academic  department  and  the  said  board 
applies  to  the  district  superintendent  for  an  indorsement  on 
an  application  for  a  temporary  license  for  such  teacher  and 
upon  his  refusal  brought  this  appeal,  and  it  having  been  shown 
that  the  teacher  in  question  has  merely  a  training  class  certifi- 
cate and  has  had  about  two  years  of  high  school  work  and  has 
no  Regents'  academic  diploma,  held,  that  the  judgment  of  the 
district  superintendent  as  to  the  qualifications  of  the  applicant 
should  control  and  that  it  is  obvious  that  the  teacher  under  the 
rule  of  the  Department  is  not  qualified  to  teach  in  such  a  school 
and  no  proof  having  been  offered  that  the  district  superin- 
tendent has  not  acted  fairly,  his  determination  should  not  be 
disturbed.    Appeal  dismissed. 

New  Castle,  Town  of,  Westchester  county.  In  the  matter  of  the 
appeal  from  the  order  dissolving  common  school  district  No.  3 
of,  and  annexing  its  territory  to  union  free  school  district  No.  4 
of  the  towns  of  New  Castle  and  Mount  Pleasant,  308. 

Consolidation  of  districts  approved.  District  No.  3  town  of 
New  Castle,  maintains  a  one-room  school  with  one  teacher  with 
an  attendance  of  ten  pupils.  The  district  has  an  assessed  valua- 
tion of  $395,000.  District  No.  4  adjoining  maintains  a  four- 
room  school  with  four  teachers  and  has  about  one  hundred 
pupils.  The  assessed  valuation  of  this  district  is  about  $900,000. 
Held,  that  the  consolidation  of  the  districts  will  bring  about  a 
more  even  distribution  of  taxes  and  will  tend  to  improve  the 
educational  opportunities  of  the  children  residing  in  district 
No.  3,  and  the  order  of  the  district  superintendent  dissolving 
district  No.  3  and  annexing  its  territory  to  district  No.  4  will 
be  approved. 

Newstead  and  Clarence,  Towns  of,  Erie  county,  In  the  matter  of 
the  appeal  relative  to  the  equalization  of  school  taxes  in  joint 
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school  district  No.  5  of,  and  the  town  of  Royalton,  Niagara 
eomLty,  398. 

Equalization  of  school  taxes  —  when  findings  of  supervisors 
sustained  —  Education  Law,  $  414.  Residents  and  taxpayers 
of  a  joint  school  district  appeal  from  the  decision  of  the  super- 
visors of  the  towns  within  the  district  relative  to  the  equalization 
of  school  taxes  made  pursuant  to  section  414  of  the  Education 
Law.  By  a  majority  vote  the  supervisors  determined  that  the 
assessment  rolls  of  the  towns  were  substantially  just  as  com- 
pared with  each  other  and  that  no  adjustment  by  taxation  was 
necessary.  Evidence  examined  and  held  that  the  findings  of 
the  'majority  vote  of  the  supervisors  will  not  be  disturbed  as 
there  is  no  evidence  of  unfairness.    Appeal  dismissed. 

Ferry,  Walter,  In  the  matter  of  «the  appeal  of,  from  the  action 
of  the  special  district  meeting  held  in  district  No.  6  of  the 
town  of  Canton,  St.  Lawrence  county,  November  15,  1919,  41. 

Voters  of  a  school  district  have  the  right  to  determine  whether 
school  shaU  he  maintained  therein  or  the  children  instructed 
under  contract.  This  appeal  is  from  the  action  of  a  special  meet- 
ing of  a  school  'district  which  directed  the  opening  of  school  in 
the  district  instead  of  providing  instruction  with  transportation 
under  contract  with  another  district.  Appellant  af&rms  that  he 
resides  over  four  ^miles  by  highway  from  the  district  school- 
house  and  that  for  his  child  and  other  children  to  attend  the 
district  school  will  be  a  great  hardship  and  that  the 'expenses 
of  conducting  such  school  will  exceed  the  cost  of  tuition  and 
trans])ortation  under  contract  On  the  hearing  it  appeared  that 
there  is  a  road  or  right  of  way  across  certain  lands  which  for 
thirty  years  last  past  has  been  and  now  is  open  to  the  children 
either  traveling  on  foot  or  by  team  to  and  from  the  school- 
house.  By  this  road*  the  distance  between  appellant's  house 
and  the  schoolhouse  is  about  one  mile  and  the  road  is  in  as  good 
condition  as  the  ordinary  country  road.  The  action  of  the 
special  meeting  wa9  taken  after  efforts  had  been  made  to  con- 
tract for  the  transportation  of  pupils.  Held,  that  under  the 
circumstances  the  action  of  the  meeting  should  not  be  set  aside, 
and  that  the  voters  of  the  district  had  the  right  to  determine 
whether  school  should  be  maintained  in  this  district  or  the 
children  instructed  under  contract    Appeal  dismissed. 

Pleasant  Valley,  Town  of,  Dutchess  county.  In  the  -matter  of  the 
appeal  from  the  refusal  of  the  distric];  superintendent  to  dissolve 
or  otherwise  alter  the  boundaries  of  distnct  No.  7  of,  and  from 
the  action  of  the  district  meeting  in  voting  an  appropriation  for 
the  repair  and  improvement  of  the  school  building  in  such 
district,  389. 

When  change  in  district  boundaries  ordered.  Appellant's 
farm  forms  the  boundary  between  two  districts.  He  owns 
another  farm  in  an  adjoining  district.  The  farm  upon  which 
he  lives  is  distant  two  and  three-tenths  miles  from  the  district 
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sohoolhonse  over  a  cross  road  impassable  during  certain  por- 
tions of  the  year  but  is  distant  only  one  and  nine-tenths  miles 
from  the  schoolhouse  in  the  adjoining:  district  over  a  good  road. 
The  district  superintendent  consented  to  changing  the  bounda- 
ries of  the  district  so  that  appellant's  farm  might  be  placed  in 
the  adjoining  district.  The  trustees  of  appellant's  district  con- 
sented but  the  voters  of  the  adjoining  district  at  a  special 
meeting  voted  against  a  change  of  its  boundaries  whereupon  the 
district  superintendent  refused  to  take  action  in  the  matter. 
Held,  that  the  interest  of  the  appellant's  children  will  be  best 
served  by  changing  thfi  district  boundaries  and  as  there  is  no 
adequate  reason  for  not  doing  S0y*the  district  superintendent 
is  ordered  to  change  the  boundaries  accordingly. 

Portland,  Town  of,  Chautauqua  county,  In  the  matter  of  the 
appeal  from  an  order  altering  the  boundary  line  between  imion 
free  school  district  No.  6  of,  and  common  school  district  No. 
9  of  said  town,  677. 

School  districts  —  change  of  boundaries  to  inclrtde  whole  vil- 
lage in  one  union  free  school  district,  A  union  free  school 
district  includes  within  its  boundaries  the  greater  portion  of  a 
village  and  maintains  an  academic  school  of  full  high  school 
grade,  employing  nine  teachers  with  .an  attendance  of  about 
two  hundred  and  sixty  pupils.  The  remaining  portion  of  the 
village  is  within  a  common  school  district  whldi  has  a  much 
lower  tax  rate.  In  this  part  of  the  village  are  situated  a 
manufacturing  plant,  railroad  properties  and  other  business 
properties.  There  is  only  one  pupil  of  school  age.  Held,  that* 
the  school  in  the  village  extends  its  influence  and  service  over 
a  considerable  area  and  is  entitled  to  the  financial  support 
resulting  from  the  taxation  of  those  properties  at  least  which 
lie  within  the  village  limits  and  naturally  form  a  part  of  the 
village  district,  and  the  order  of  the  district  superintendent 
transferring  that  portion  of  the  village  within  the  common 
school  district  to  the  union  free  school  district  will  be  affirmed. 

Rawley,  Charles  H.,  In  the  matter  of  the  appeal  of,  relative  to  the 
designation  and  lease  of  a  school  site  in  district  No.  2,  town  of 
Ithaca,  Tompkins  county,  392. 

Schoolhouses  —  when  may  he  built  upon  leased  ground  — 
Education  Law,  $  206,  subd,  8.  While  the  erection  of  a  school 
building  upon  leased  land  is  not  ordinarily  approved  there 
are  exceptions  to  this  rule,  and  where  the  trustee  of  a  district 
is  directed  by  vote  of  the  district  taken  at  a  special  meeting 
to  enter  into  a  lease  of  a  parcel  of  land  from  a  university  upon 
which  to  erect  a  schoolhouse  under  terms  advantageous  to  the 
district,  the  action  of  the  district  meeting  will  not  be  set  aside 
as  under  section  206,  subdivision  8,  of  the  Education  Law  the 
district  meeting  had  power  to  authorize  the  leasing  of  the 
property  in  question. 
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Robins,  Sarah  Boes,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  board  of  education  of  union  free  school  district  No.  15  of 
the  town  of  Ow^o,  Tioga  county,  326. 

Teachers — power  of  removed — Edtfcation  Law  4  566. 
Teachers  under  contract  are  protected  by  section  565  of  the 
Education  Law  and  cannot  be  dismissed  except  for  causes 
within  said  section  properly  proved. 

Rotterdam,  Town  of,  Schenectady  county,  In  the  matter  of  the 
appeal  from  the  election  of  district  officers  at  the  annual  meeting 
held  in  district  No.  11  of,  318. 

Election  of  officers  —  illegal  votes  —  evidence* — burden  of 
proof.  Where  in  an  appeal  relating  to  an  election  of  school 
district  officers  the  appellants  show  that  all  ordinary  sources 
of  information  have  been  exhausted  without  disclosing  that  the 
voters  whose  votes  were  challenged  were  qualified  to  vote  at  the 
election,  the  burden  of  proving  disqualification  which  ordinarily 
rests  upon  appellants  is  shifted  and  the  respondents  are  required 
to  show  affirmatively  that  the  alleged  disqualified  voters  are 
qualified  voters.  Where  the  number  of  illegal  votes  cast  is 
sufficient  to  change  the  result  of  the  election,  the  election  of 
those  declared  to  have  been  elected  at  the  meeting  will  be 
set  aside  and  those  who  received  the  majority  of  the  legal  votes 
cast  will  be  declared  to  be  the  officers  duly  elected. 

Rotterdam,  Town  of.  Schenectady  county.  In  the  matter  of  the 
application  for  the  removal  of  the  trustees  of  district  No.  8  of, 
376. 

Tntstees — school  meetings  —  when  vote  to  raise  money  can- 
not he  rescinded  —  notice  of  meeting — Education  Law,  J  467, 
suhd.  5  —  actions  of  trustees  approved.    At  a  special  meeting 
held  in  May,  1919,  the  trustees  by  a  vote  of  the  district  were 
directed  to  erect  an  addition  to  the  school  house  and  $35,000 
was  duly  appropriated  therefor.    The  bids  for  the  construction 
of  the  building  far  exceeded  the  appropriation.     In  August, 
1919,  another  special  meeting  was  called  for  the  purpose  of 
raising  additional  funds  for  the  erection  of  the  addition  and 
to  consider  ''  any  other  matter  that  inay  come  before  the  meet- 
ing that  will  have  a  direct  bearing  on  the  present  needs  of  the 
school  to  provide  adequate  room.''     The  meeting  refused  to 
appropriate  additional  funds  and  passed  a  resolution  purport- 
ing to  rescind  the  action  taken  at  the  meeting  in  May  for  the 
bmlding  of  the  addition.     Thereafter  the  trustees  applied  to 
the  Commissioner  of  Education  for  leave  to  modify  the  plans 
of  the  building  in  order  to  bring  the  cost  within  the  appro- 
priation.    This  application  was  granted  and  the  building  was 
erected.    Petitioners  contend  that  the  trustees  were  guilty  of 
tnisconduet  in  disr^arding  the  resolution  claimed  to  have  been 
passed  at  the  August  meeting  attempting  to  rescind  the  action 
taken  at  the  May  meeting  in  regard  to  the  erection  of  the 
addition  to  the  school  building.     Held,  that  the  action  taken 
at  the  special  meeting  in  August  attempting  to  rescind  the 
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action  taken  at  the  previous  meeting  for  the  erection  of  the 
addition  to  the  school  building  was  wholly  without  authority 
as  the  notice  of  the  August  meeting  did  not  comply  with  section 
467,  subdivision  5,  of  the  Education  Law  and  the  trustees  were 
justified  in  disregarding  such  resolution  and  their  acts  are 
approved  and  confirmed. 

Stratton,  Melville  6.,  In  the  matter  of  the  appeal  of,  from  the 
refusal  of  the  disbict  superintendent  to  transfer  his  property 
from  district  No.  16  of  the  towns  of  Greene  and  Oxf ord^  Chenango 
county,  to  district  No.  4  of  the  town  of  Greene,  383. 

Transportation  —  when  ordered.  Appellant's  farm  is  three 
miles  from  his  district  schoolhouse.  On  the  opposite  side  of  a 
river  which  forms  the  easterly  boundary  line  of  the  farm  and 
the  school  district  is  a  schoolhouse  of  another  district  within 
a  short  distance  of  appellant's  residence.  Appellant  appeals 
from  the  action  of  the  district  superintendent  in  refusing  to 
transfer  his  farm  to  the  district  on  the  other  side  of  the  river. 
The  taxes  in  the  district  across  the  river  are  higher  than  the 
taxes  paid  by  appellant  in  his  district.  Held,  that  this  being 
a  case  of  real  hardship  so  far  as  appellent  is  concerned  and 
that  the  changing  of  the  boundaries  of  the  district  is  not  prac- 
ticable, transportation  should  be  either  furnished  to  the  children 
residing  on  appellant's  farm  to  the  school  in  his  district  or 
that  the  distnct  pay  for  their  instruction  in  the  adjoining 
district. 

White,  Mabel  M.,  In  the  matter  of  the  appeal  of,  from  the  deter- 
mination of  the  board  of  education  of  the  city  of  New  York 
upon  her  claim  to  be  declared  a  teacher  of  superior  merit,  669. 

Teachers'  salaries  —  declaration  of  superior  merit  —  increased 
compensation  —  hoard  of  edtucation,  city  of  New  York,  by-laws, 
$  66,  subd.  17.  On  September  11,  1917,  appellant  completed 
twelve  years  of  service  as  teacher  in  the  city  of  New  York. 
In  October,  1917,  she  was  examined  pursuant  to  section  66, 
subdivision  17,  of  the  by-laws  of  the'  board  of  education  of  the 
city  in  order  to  be  declared  a  teacher  of  superior  merit.  The 
board  withheld  the  declaration  for  the  year  **  as  of  September 
11,  1917."  Application  was  thereafter  made  to  the  board  for 
a  reconsideration  of  its  action  and  a  re-examination  was  granted 
and  on  June  27,  1918,  appellant  was  declared  a  teacher  of 
superior  merit  for  her  twelfth  year  as  of  September,  1918. 
Held,  that  the  declaration  of  superior  merit  became  effective 
as  of  the  date  of  the  completion  of  the  twelfth  year  of  service, 
September  11,  1917,  and  that  increased  compensation  should  be 
paid  appellant  as  of  that  date. 

Woollard,  William  E.,  In  the  matter  of  the  appeal  of,  relative  to 
refund  of  school  taxes  from  district  No.  6,  town  of  Colonic, 
Albany  county,  668. 

School  taxes  —  erroneous  assessment  —  refund  of  taxes. 
School  taxes  inadvertently  paid  to  the  collector  of  a  district 
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which  does  not  inclnde  within  its  boundaries  the  property 
assessed  should  be  refunded  by  said  district 

Worcester,  Town  of,  Otsego  county,  In  the  matter  of  the  appeal 
relative  to  the  transpoitation  of  pupils  residing  in  union  free 
school  district  No.  6  of,  380. 

Appeal  —  no  basis  for — transportation  of  children.  It 
appears  that  for  eighteen  years  no  transportation  has  been 
furnished  for  any  of  the  pupUs  in  the  district  except  in  one 
year  when  the  Township  School  Law  was  in  operation.  This 
appeal  purports  to  have  been  taken  from  the  action  of  the 
district  meeting  in  failing  to  provide  transportation  when  in 
fact  the  proposition  was  not  presented  at  all.  There  being  no 
basis  for  the  appeal,  the  appeal  is  dismissed. 

ATTORNEY-GENERAL 

Civil  Service  Law,  In  the  matter  of  construing  section  21-a  of,  699. 

War  veterans  in  the  civU  service,  A  civil  war  veteran,  in 
order  to  be  entitled  to  retirement  by  the  State  under  section 
21-a  of  the  Civil  Service  Law,  must  be  in  the  employ  of  the 
State  for  a  continuous  period  of  ten  years  at  the  time  of 
application  for  retirement. 

Civil  Service  Law,  In  the  matter  of  construing  the,  relative  to 
the  increase  of  salary  by  statute,  and  as  to  its  effect  upon  the 
eligible  list  established  for  promotion,  499. 

CivU  Service  Law — promotions  —  increase  of  salary  by 
statute  —  division  engineer  in  Highway  Department,  Where 
a  promotion  examination  has  been  held  and  an  eligible  list 
established  for  promotion  from  senior  assistant  engineer  to 
division  engineer,  in  the  State  Highway  Department,  the  sub- 
sequent increase  by  the  Legislature  of  the  salary  of  division 
engineer  does  not  cancel  the  list  nor  prevent  promotion  there- 
from at  the  increased  salary. 

Constitution  of  the  State  of  New  York,  In  the  matter  of  con- 
stming  article  VII,  section  7  of,  in  relation  to  building  highways 
through  the  State  Forest  Preserve,  689. 

The  provisions  of  article  YII,  section  7,  of  the  State  Con- 
stitution prohibit  the  Conservation  Commission  from  allowing 
contractors  improving  highway  routes  through  parts  of  the 
State  Forest  Preserve,  to  take  rock  and  stone  from  said  Pre- 
serve adjacent  to  said  highwa3rs  for  the  construction  thereof. 
The  land  within  the  limits  of  said  highways,  however,  not  being 
a  part  of  the  Forest  Preserve  is  not  subject  to  said  prohibition. 

Income  Tax  Regulations,  In  the  matter  of  the  constitutionality  of 
articles  136  and  434  of,  169. 

Articles  136  and  434  of  the  Income  Tax  Regulations  relative 
to  deduction  from  gross  income  declared  to  he  both  reasonable 
and  constitutiorM.    The  inquiry  here  considered  is  one  made  by 
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the  State  Comptroller  as  to  the  constitutionality  of  articles 
136  and  434  of  the  Income  Tax  Regulations.  Article  136 
provides  that  a  resident  is  entitled  to  deduct  from  gross  income 
that  portion  of  the  total  interest  paid  or  accrued  as  the  amount 
of  the  taxpayer's  gross  income,  as  defined  in  ^e  Tax  Law, 
section  359,  bears  to  his  total  gross  income.  The  total  gross 
income  is  his  gross  income  as  defined  by  section  359  of  the 
Tax  Law  plus  his  income  as  exempt  from  taxation.  In  pre- 
paring the  r^nilations  it  was  found  that  statutory  provisions 
were  ambiguous  in  that  net  income  was  made  a  factor  in  the 
computation  of  a  deduction  allowed  against  net  income.  The 
legislative  intent  may  have  been  that  net  income  from  which 
this  deduction  has  not  yet  been  made  shall  be  the  numerator 
of  the  ratio,  or  they  may  have  intended  that  numerator  to  be 
reduced  but  whatever  was  the  intent,  it  is  clear  that  the  regula- 
tion making  gross  income  the  numerator  is  more  favorable  to 
the  taxpayer  and  he,  therefore,  cannot  object  to  the  discrepancy 
between  the  statute  and  the  regulation.  The  inquirer  herein 
supposes  a  situation  in  which  he  has  taxable  income  and  pays 
interest  on  indebtedness.  The  interest  is  deductible  but  if  he 
has  some  exempt  income,  say  from  United  States  bonds,  his 
deduction  is  reduced  and  consequently  his  tax  increased.  This 
he  claims  amounts  to  an  indirect  taxation  of  his  exempt  income 
and  where  this  exempt  income  is  made  exempt  by  constitutional 
provisions,  such  indirect  taxation  of  it  is  both  unconscionable 
and  unconstitutional.  Held,  that  the  regulation  is  not  uncon- 
stitutional but  eminently  just.  A  man  should  not  be  permitted 
to  deduct  from  his  taxable  income  moneys  he  has  expended  in 
the  acquisition  of  exempt  income.  The  taxpayers  should  be 
treated  as  if  all  their  accounts  were  pooled  and  attribute^  their 
payments  of  interest  on  indebtedness  to  their  taxable'  and 
exempt  investments  in  the  same  proportion  as  though  taxable 
and  exempt  investments  yield  an  income.  This  is  what  is  in 
fact  accomplished  by  article  136  of  the  Regulations.  The  State 
of  New  York  has  undoubted  power  to  allow  or  refuse  to  allow 
deductions  for  interest  paid  out,  in  determining  net  income. 
Or  it  may  allow  the  deduction  of  a  proportion.  In  fixing  this 
proportion,  that  is,  the  rate  of  deductibility,  it  may  consider 
something  which  it  would  have  no  power  to  tax  directly.  And 
that  is  all  that  has  been  done.  An  ex^npt  source  of  income  has 
been  made  one  factor  in  the  determination  of  the  rate  of 
deductibility.  Held,  further,  that  the  regulation  is  both  reason- 
able and  constitutional  and  that  the  same  conclusions  and  rea- 
sons apply  with  equal  force  to  article  434  of  the  Regulations, 
fixing  the  rate  of  deductibility  of  interest  paid  by  nonresidents. 

Oswegatchie  River,  In  the  matter  of  the  State's  ownership  and 
control  of  lands  on  the,  acquired  pursuant  to  chapter  505  of  the 
Laws  of  1865,  463. 

State  Constitution,  art.  Ill,  5  16;  art.  /,  4  6;  art.  VII,  $  7  — 
Federal  Constitution,  art  XIV,  4  1  —  State  lands  held  for  a 
specific  purpose  within  Forest  Preserve  area.    Chapter  505  of 
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the  Laws  of  1866,  as  an  act  of  eminent  domain,  does  not  vio- 
late the  proyisions  of  the  State  Constitution  (art.  Ill,  $  16,  and 
art  I,  $  6),  or  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. The  reservoir  and  diam  at  the  head  of  the  Oswe- 
gatchie  river  in  St.  Lawrence  county  constituting  what  is 
known  as  the  Cranberry  Lake  improvement  is  owned  by  the 
State  but  is  not  a  part  of  the  Forest  Preserve  and  is  not  subject 
to  the  provisions  of  article  VII,  section  7,  of  the  State  Con- 
stitution. So  much  thereof  as  is  in  use  by  the  Hydraulic  Com- 
mission, authorized  to  complete  and  -manage  the  same,  is 
exclusively  within  its  jurisdiction  and  control.  The  part  not 
in  use  by  said  Commission  is  within  the  control  of  the  Con- 
servation Commission  trntil  necessary  for  use  as  a  part  of  the 
original  improvement. 

Penal  Law,  In  the  matter  of  construing  section  1425  of,  as  to  the 
use  by  a  private  corporation  of  the  arms  of  the  State  of  New 
York  as  a  trade  mark,  580. 

State  —  device  of  arms  —  use  of,  for  advertising  purposes. 
The  use  by  a  private  corporation  of  the  device  of  arms  of  the 
State  of  New  York  upon  labels,  trade  names,  price  lists  or 
other  advertising  matter  is  illegal,  being  in  violation  of  section 
1425  of  the  Penal  Law. 

Public  Health  Law,  In  the  matter  of  construing  section  373  of  the, 
as  to  the  term  of  office  of  registrars  of  vital  statistics,  588. 

Public  Health  Law,  $  373  — Public  Officers  Law  — health 
officers  —  term  of  office  —  vcuMncies,  The  office  of  registrar  of 
vital  statistics  was  created  on  January  1,  ldl4,  and  the  terms 
of  all  registrars  began  on  that  date.  Where  a  term  is  inter- 
rupted by  a  vacancy  or  an  appointee  holds  over,  the  registrar 
succeeding  holds  only  during  the  residue  of  the  four-year  term. 
An  appointing  board  or  officer  may  not  by  anticipation  fill 
a  vacancy  certain  to  happen  during  the  term  of  office  of  a 
succeeding  board  or  officer.  These  conclusions  may  be  modified 
by  the  provisions  of  municipal  charters. 

Revenue  Act  of  1918,  Title  IX,  $  905,  In  the  matter  of  construing 
the,  relating  to  the  purchase  by  the  State  of  supplies  for  State 
hospitals,  693. 

Silverware  purchased  by  State  hospitals  is  subject  to  the 
Federal  tax  on  jewehy.    Revenue  Act  of  1918,  Title  IX,  $  906. 

Tax  Law,  In  the  matter  of  construing  article  XVI  of,  added  by 
chapter  627  of  the  Laws  of  1919,  as  to  the  officers  and  employees 
of  railroads  under  United  States  control,  401. 

Income  Tax  Law — railroad  employees — exemptions.  Officials 
and  employees  of  railroads  to  be  entitled  to  the  exemption  under 
the  New  York  State  Income  Tax  Law,  as  provided  by  section 
359,  subdivision  2,  parapraph  ''f  must  be  officials  and 
employees  of  the  United  States  and  be  paid  by  the  United 
States. 

ill 
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Tax  Law,  In  the  matter  of  eonstroing  article  XVI  of,  added  by 
chapter  627  of  the  Laws  of  1919,  relating  to  Christmas  presents 
to  employees,  168. 

Christmas  gratoities  given  by  the  New  York  Clearing  fioose 
to  its  employees  should  be  regarded  as  income. 

Tax  Law,  In  the  matter  of  eonstming  article  XVI  of,  added  by 
chapter  627  of  the  Laws  of  1919,  relating  to  deductions,  406. 

United  States  **  sortazes,''  ^  war  profits  taxes,"  ^  excess  profits 
taxes"  and  ^undistributed  net  income  taxes"  are  ''income 
taxes"  under  subdivision  9  of  section  360  of  the  New  York 
Tax  Law  and  are  not  deductible  in  computing  net  income. 

Tax  Law,  In  the  matter  of  construing  article  XVI  of,  added  by 
chapter  627  of  the  Laws  of  1919,  relating  to  nonresidents,  404. 

Income  Tax  Law — nonresidents.  A  State  may  not  discrimi- 
nate against  nonresidents  in  the  allowance  of  exemptions  under 
an  Income  Tax  Law.  Withholding  agents  are  relieved  from 
all  obligations  to  withhold  or  pay  to  the  State  any  taxes_on 
nonresidents  under  the  present  Income  Tax  Law. 

Tax  Law,  In  the  matter  of  construing  article  XVI  of,  added  by 
chapter  627  of  the  Laws  of  1919,  relating  to  pensions  of  police- 
men and  firemen  under  the  Greater  New  York  Charter,  44. 

Pensions  granted  to  policemen  and  firemen  in  the  dty  of  New 
York  are  not  exempt  from  the  operations  of  the  Income  Tax 
Law.  Unlike  the  pensions  given  under  the  Greater  New  York 
Charter  to  teachers,  those  granted  to  policemen  and  firemen  are 
not  exempt  from  the  Income  Tax  Law.  The  sections  establidi- 
ing  pensions  for  firemen  make  no  provisions  for  exemptions 
from  taxation  or  execution,  and  the  police  fund,  and  pensions 
paid  thereunder,  are  exempted  under  the  said  charter  merely 
from  execution.  Held,  that  while  this  has  the  effect,  under 
section  4,  subdivision  5,  of  the  Tax  Law,  of  exempting  them 
from  the  personal  property  tax,  it  does  not  protect  them  from 
the  Income  Tax  Law  for  the  reasons  specifically  set  forth  in 
the  opinion.  The  Income  Tax  Law  is  a  new  law,  put  for 
convenience  in  the  consolidated  Tax  Law,  but  is  really  an  en* 
tirely  different  statute,  complete  in  itself.  The  general  exemp- 
tions in  the  general  act  do  not  affect  the  special  tax  imposed 
by  a  subsequent  act.  These  police  and  fire  pensions  in  ques- 
tion should  be  treated  in  accordance  with  the  r^;ulations 
already  prepared  by  the  Income  Tax  Bureau. 

Tax  Law,  In  the  matter  of  construing  article  XVI  of,  added  by 
chapter  627  of  the  Laws  of  1919,  relating  to  salaries  and  wages 
paid  to  employees  of  corporations  the  entire  stock  of  which  is 
owned  by  the  United  States,  252. 

When  employees  of  corporations  owned  by  the  United  States 
are  subject  to  the  New  York  State  income  tax.  Employees  of 
certain  corporations  the  entire  stock  of  which  is  owned  by  the 
United   States  are  not  officials  or  employees  of  the  United 
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States  but  of  the  eorporationsy  and  the  salaries  of  the  officers 
and  employees  of  these  ooirporations  are  subject  to  the  New 
Tork  State  personal  income  tax  when  tiieir  salaries  are  earned 
within  the  State  or  when  they  are  residents  of  the  State. 

Tax  Law,  In  the  matter  of  constrained  article  XVI  of ,  added  by 
chapter  627  of  the  Laws  of  1919,  relating  to  the  salaries  of  con- 
stitutional State  officersy  329. 

Legislative  intent — presumption  of  constitutioncUity  of 
statutes.  Although  it  would  clearly  appear  from  the  wording 
of  section  359  of  the  Income  Tax  Law  that  it  was  the  intent  of 
the  Legislature  that  the  salaries  of  constitutional  State  officers 
should  be  subject  to  the  tax,  the  question  arises  whether  the 
Lqpslature  had  such  power  owing  to  the  provision  of  section  9, 
article  10  of  the  State  Constitution.  There  being  no  direct 
authorities  upon  the  question,  the  tax  should  be  held  to  be 
constitutional  until  and  unless  it  is  held  otherwise  by  the  courts, 
as  the  acts  of  the  Legislature  are  entitled  to  the  presumption 
that  they  are  oonstitutionaL 

Tax  Lawy  In  the  matter  of  construing  article  XVI  of,  relating  to 
income  from  national  bank  stock,  593. 

Beddents  of  the  State  should  include  in  ''  gross  income ''  in 
their  returns  income  derived  from  dividends  on  the  stock  of 
national  banks. 

Tax  Law,  In  the  matter  of  construing  article  XVI  of,  relating  to 
secrecy  of  income  tax  returns,   696. 

Income  tax  returns — privileged  communications  —  when 
Comptroller  not  obliged  to  obey  subpcsna.  Income  tax  returns 
are  privileged  communications  between  the  taxpayer  and  the 
ComptroUer  and  cannot  be  used  in  a  collateral  proceeding  as 
evidence  without  the  consent  of  the  taxpayer.  A  subpoena 
requiring  the  Comptroller  to  produce  certain  income  tax  returns 
before  tiie  grand  jury  should  be  disregarded.  A  subpoena 
signed  only  by  a  district  attorney  is  not  a  judicial  order  under 
s^ion  384  of  the  Tax  Law  and  would  not  be  a  ''proper" 
judicial  order  under  said  subdivision  even  if  signed  by  tiie  court 
except  in  a  casd  arising  under  the  Income  Tax  Law. 

Tax  Law,  In  the  matter  of  construing  article  XVI  of,  relating  to 
stock  dividends,  506. 

Stock  dividends  —  what,  are  not  taxable  under  the  New  Tork 
State  Income  Tax  Law.  Dividends  paid  in  stock  of  corpora- 
tions other  than  those  declaring  them  and  dividends  paid  in 
stock  of  the  declaring  corporation,  purchased  in  the  market 
for  the  purpose  should  be  included  as  gross  income  under  the 
New  York  State  Income  Tax  Law.  Distribution  of  new  or 
unissued  stock  to  evidence  the  transfer  upon  the  books  of  the 
corporation  of  items  from  surplus,  undivided  profits,  or  some 
similar  account  to  capital  account,  are  ^  true  stock  dividends '' 
and  ^onld  not  be  included  in  returns  as  gross  income. 
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Tax^  Law,  In  the  matter  of  constraing  article  XVI  of,  relating  to 
withholding  at  source  tinder  reimposed  tax  on  non-residents,  701. 

Income  tax  —  nonresidents  —  unconstitutionality  cured  — 
Laws  of  1920,  chapter  191.  The  provisions  of  the  Tax  Law 
relating  to  the  income  tax  upon  non-residents  declared  to  be 
unconstitutional  by  the  Supreme  Court  of  the  United  States  in 
Travis  v.  Tale  dt  Towns  Mfg.  Co.  have  been  cured  of  their 
defects  by  chapter  191  of  the  Laws  of  1920  (effective  April  14, 
1920.).  Employers,  therefore,  should  withhold  the  tax  from  the 
compensation  of  non-residents  for  the  year  1920  except  where 
the  employee  ceased  to  be  employed  and  was  fully  paid  prior 
to  April  14,  1920. 

Tax  Law,  In  the  matter  of  construing  section  261  of,  relating  to 
interest  on  mortgage  tax  moneys,  497. 

Tax  Law,  $  261  —  interest  on  mortgage  tax  moneys.  The 
interest  received  by  county  officers  on  mortgage  tax  moneys  in 
their  hands  should  be  distributed  in  the  same  proportions  as 
the  principal. 

Tax  Law,  In  the  matter  of  construing  section  350  of,  relating  to 
the  meaning  of  the  word  "  resident,"  686. 

All  persons  who  were  residents  in  19i9  or  who  were  or 
became  residents  between  January  1  and  March  15,  1920*,  are 
deemed  to  be  residents  of  the  State  for  the  purpose  of  the 
1919  income  tax. 

Tax  Law,  In  the  matter  of  construing  section  360,  subdivision  10 
of,  695. 

Contributions  to  the  National  Guard,  the  New  York  Guard 
and  the  American  Legion  are  not  deductible  under  subdivision 
10,  section  360  of  the  Tax  Law. 

STATE  CONSERVATION  COMMISSION 
Conservation  Commission,  Abstract  of  annual  report  of,  510. 

Endicott  Water  Works  Company,  In  the  matter  of  the  application 
of,  for  approval  of  its  acquisition  of  the  waterworks  system  in 
the  vUlage  of  Union,  N.  Y.,  334. 

Application  approved. 

Middleport,  Village  of.  In  the  matter  of  the  application  of,  for 
approval  of  its  proposed  improvement  of  its  municipal  water 
supply  system,  595. 

Application  approved  as  modified. 
Oyster  Industry,  In  the  matter  of  the  decline  of  the,  175. 

Water  power.  In  the  matter  of  the  bills  now  before  the  Legislature 
relating  to,  515. 
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STATE  INDUSTRIAL  COMMISSION 

Bednarczyk,  Stanislaw,  In  the  matter  of  the  claim  for  compensation 
under  tiie  Workmen's  Compensation  Law,  on  account  of  the  death 
of,  against  Joseph  A.  Reagan,  Employer,  Travelers  Insurance 
Company,  Insurance  Carrier,  CM, 

Foreign  dependents — sufficiency  of  notice  of  claim  filed  by 
foreign  consul  on  behalf  of  people  of  subjugated  territory  in 
time  of  war.  The  deceased  met  his  death  in  his  employment 
October  25,  1916.  Notice  of  accident  was  filed  with  the  Com- 
mission by  his  employer  on  October  31,  1916.  The  wife  and 
child  of  deceased  resided  in  Russian  Poland.  On  January  18, 
1917,  a  form  of  claim  on  behalf  of  the  widow  and  alleged 
dependents  was  filed  by  the  Imperial  Vice  Consul  of  Germany. 
On  June  12,  19i8,  a  form  of  claim  on  behalf  of  the  widow  and 
child  was  filed  by  the  Consul  General  of  Russia.  Final  proofs 
were  submitted  through  the  Republic  of  Poland.  Held,  that 
while  claimants  were  not  subjects  of  the  German  crown,  they 
were  subject  to  the  German  military  power  in  control  of  that 
portion  of  Russian  Poland  where  claimants  resided  and  as 
diplomatic  relfeitions  had  not  been  broken  off  with  Germany  at 
that  time,  the  claim  paper  filed  by  the  German  Vice  Consul 
General  was  a  valid  notice  of  claim  filed  with  the  Commission 
within  a  year  and  effective  to  save  the  bar  of  the  Statute  of 
Limitations  and  that  an  award  should  be  made,  commuted  and 
paid  in  a  lump  sum  through  the  government  of  the  Republic 
of  Poland. 

Bengivengo,  Frank,  In  the  matter  of  the  claim  of,  for  compensa- 
tion under  the  Workmen's  Compensation  Law,  against  East  River 
Stevedoring  Company,  Employer;  Manufacturers  Liability  Insur- 
ance Company,  Insurance  Carrier,  261. 

Question  as  to  which  of  two  distinct  corporations  was  the 
employer  of  the  claimant  herein.  An  award  has  already  been 
made  in  this  case  against  the  alleged  employer  and  insurance 
carrier.  The  matter  now  comes  up  on  an  application  for  a 
review  on  the  ground  that  the  wrong  employer  has  been  held 
responsible.  Upon  such  rehearing,  it  was  determined  that 
while  the  claimant  was  injured  on  a  boat  belonging  to  a  cor- 
poration other  than  the  defendant,  it  was  h£ld,  that  the  defend- 
ant corporation  herein  was  regularly  employed  for  stevedoring 
by  the  other  corporation;  that  the  claimant  had  been  hired  by 
the  corporation,  defendant  herein;  and  that  the  award  made 
against  such  company  and  its  insurance  carrier  was  correct 
and  should  be  afilnned. 

Canfield,  Helen,  In  the  matter  of  the  claim  of,  for  compensation 
under  the  Workmen's  Compensation  Law,  against  J.  P.  Baumann 
&  Sons,  Employer,  and  Allied  Mutuals  Liability  Insurance  Com- 
pany, Insurance  Carrier,  703. 

An  employee  injured  while  going  out  of  a  shed  on  her 
employer's  plant  with  her  bicycle  on  her  way  home  to  lunch  is 
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within  the  Compensation  Law  and  entitled  to  an  award.    Sayer, 
C,  dissents. 

Chlemens,  Jolins  F.,  In  the  matter  of  the  claim  of,  for  eompen- 
pensation  nnder  the  Workmen's  Compensation  Law,  against 
Tnmer  &  Blanchard,  Employer;  Travelers'  Insurance  Company, 
Insurance  Carrier,  344. 

Imprisonment  —  hick  of  earning  power — award  denied,  A 
person  imprisoned  is  not  entitled  to  an  award  for  injuries 
received  prior  to  his  incarceration  as  he  has  lost  nothing  in  the 
way  of  wages,  the  State  having  deprived  him  of  earning  power. 

Foster,  Emily,  Widow,  In  the  matter  of  the  claim  of,  for  compen- 
sation under  the  Workmen's  Compensation  Law,  on  account  of 
the  death  of  Joseph  A.  Foster,  against  Star  Publishing  Company, 
employer;  State  Insurance  Fund,  Insurance  Carrier,  55. 

Death  from  lead  poisoning  not  an  industruil  accident  —  occu- 
pational disease.  The  claim  herein  arises  from  the  death  of 
claimant's  husband  who  was  employed  by  a  publishing  com- 
pany which  carried  on  electrotyping  as  part  of  their  business. 
The  decedent  was  employed  as  an  electrotyper  and  in  the  course 
of  his  regular  employment  was  subjected  to  lead  poisoning  from 
the  effects  of  which  his  death  was  shown  to  have  resulted.  No 
question  is  made  as  to  the  cause  of  his  death,  the  only  matter 
for  determination  being  as  to  whether  such  poisoning  was  the 
result  of  an  accident  within  the  meaning  of  the  Compensation 
Law  or  was  an  occupational  disease.  From  the  testimony 
adduced  as  to  the  nature  of  the  fumes  and  poison  peculiar  to 
electrotyping,  including  lead  poisoning,  held,  that  the  death  of 
the  decedent  was  the  result  of  an  occupational  disease  and  not 
of  an  industrial  accident  and  that  an  award  should  be  denied. 
Award  denied. 

Gray,  Ora  L.,  Widow,  In  the  matter  of  the  claim  of,  for  compen- 
sation under  the  Workmen's  Compensation  Law,  on  account  of 
the  death  of  Robert  J.  Gray,  against  Semet-Solvay  Company, 
Employer  and  Self -Insurer,  709. 

Death  by  inhalation  of  poisonous  fumes  —  award  made,  A 
watchman  while  employed  in  a  narrow  valley  about  a  quarter 
of  a  mile  from  his  employer's  plant  inhaled  a  large  quantity 
of  poisonous  fumes  which  were  ejected  from  the  plant  and 
settled  suddenly  in  the  valley.  He  immediately  became  ill  and 
symptoms  of  gas  poisoning  developed  causing  his  death  about 
six  weeks  after  the  occurrence.  Held,  that  inhalation  of  air 
saturated  with  an  unexpected  and  dangerous  quantity  of  noxious 
and  poisonous  fumes  was  the  proximate  cause  of  death.  Award 
made. 

Genovese,  Paolo,  In  the  matter  of  the  claim  of,  as  administrator  of 
the  goods,  chattels  and  credits  of  Sebastiana  Priglise,  Widow  of 
Frank  Priglise,  and  general  guardian  of  the  infant  children  of 
Frank  Priglise,  for  compensation  under  the  Workmen's  Compen- 
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sation  Law  on  aeeonnt  of  the  death  of  said  Frank  Priglise,  against 
Fonda,  Johnstown  and  Gloversville  Railroad  Company,  Employer 
and  Self -Insurer,  408. 

Flagman  kiUed  in  attempting  to  rescue  children  from  train 
approaching  on  track  of  railroad  other  than  his  employer's  — 
award  made  against  employer.  Deceased,  a  flagman  at  a  rail- 
road crossing,  noticing  children  crossing  the  tracks  of  another 
railroad  running  parallel  to  the  tracks  of  his  employer  at  a 
time  when  a  fast  freight  train  was  approaching,  rushed  forward 
to  rescue  the  children  or  to  prevent  them  from  reaching  a 
point  of  danger  and  was  struck  by  the  train  and  instantly 
killed.  Award  made  against  deceased's  employer  to  widow  and 
children  of  deceased. 

Gordon,  Clifford,  In  the  matter  of  the  claim  of,  for  compensation 
under  the  Workmen's  Compensation  Law,  against  C.  F.  Miller 
and  J.  F  Taylor,  trustees,  and  Zurich  General  Accident  and  Lia- 
bility Insurance  Company,  Ltd,  Insurance  Carrier,  341. 

Assault  —  injuries  covered  by  the  Workmen's  Compensation 
Law.  Injuries  received  by  an  operator  of  an  elevator  in  an 
apartment  house  caused  by  an  attack  upon  him  by  individuals 
for  his  not  answering  the  elevator  bell  are  accidental  injuries 
and  arise  out  of  and  in  the  course  of  his  employment. 

Jnell,  Andrew,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law,  on  account  of  the  death  of, 
against  National  Fireproofing  Company,  608. 

Barge  captain  —  an  award  by  reason  of  the  death  of  a  captain 
of  a  New  Jersey  barge  owned  by  a  Pennsylvania  corporatioth 
with  an  office  in  New  York  wHl  be  sustained  —  what  is  not 
interstate  commerce.  Deceased  was  captain  of  a  barge  engaged 
in  transporting  materials  from  the  owner  s  plant  in  New  Jersey 
to  New  York  city.  The  barge  was  registered  from  New  Jersey. 
The  owner  and  employer  is  a  Pennsylvania  corporation  with 
an  office  in  New  York  city  where  deceased  was  paid  his  wages. 
The  last  seen  of  deceased  was  on  the  dock  close  to  his  barge 
at  eleven  o'clock  at  night  and  at  the  time  deceased  had  his  keys 
in  his  hands.  The  keys  were  found  on  the  deck  of  the  barge 
the  next  morning.  Sixty-seven  days  thereafter  the  captain's 
body  was  found  in  the  harbor  ten  miles  from  the  dock  where 
he  was  last  seen.  Held,  that  deceased  was  engaged  in  his 
employment  at  the  time  he  disappeared  and  was  not  engaged  in 
interstate  commerce,  and  the  award  of  the  deputy  Commissioner 
will  be  affirmed. 

Klotz,  Anna,  Widow,  In  the  matter  of  the  claim  of,  on  behalf  of 
herself  and  minor  children,  for  compensation  under  the  Work- 
men's Compensation  Law,  on  account  of  the  death  of  Michael 
Klotz,  against  Buffalo  Union  Furnace  Company,  Employer; 
Maryland  Casualty  Company,  Insurance  Carrier,  52. 

Employee  murdered  by  co-employee  at  employers  plant  — 
award  made  to  dependents.    This  claim  is  made  by  a  widow  in 
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behalf  of  herself  and  minor  children  for  damages  sustained  in 
the  death  of  her  husband  while  he  was  engaged  in  the  regular 
course  of  his  emplo3anent  by  being  shot  and  killed  by  a  co- 
employee  because  deceased  baud  warned  the  f orman  to  be  careful 
as  the  said  co-employee  intended  to  kill  him  for  refusing  to 
allow  said  co-employee  to  go  to  work  because  of  intoxication. 
Held,  that  the  injuries  resulting  in  the  death  of  claimant's 
decedent  were  accidental  and  arose  out  of  and  in  the  course  of 
his  employment.    Award  made. 

Kohut,  Charles,  In  the  matter  of  the  claim  of,  for  compensation 
under  the  Workmen's  Compensation  Law,  against  Acme  Electric 
Company  (J.  M.  Levy),  Employer;  Manufacturers'  Liability 
Insurance  Company,  Insurance  Carrier,  422. 

When  one  injury  cannot  be  considered  the  sequence  of 
another.  Claimant  attributes  his  present  inability  to  work  to 
an  accident  sustained  about  the  28th  of  September,  1918.  After 
this  accident  he  walked  to  a  railroad  station,  accompanied  by  a 
helper  and  took  the  train  to  New  York  and  went  to  his  home 
unassisted.  He  subsequently  returned  to  work  and  in  the  latter 
part  of  December  had  a  stroke  of  paralysis  at  his  employer's 
place  of  business,  which  he  claims  was  caused  by  the  lifting 
of  a  heavy  article  which  completed  the  injury  to  his  brain 
which  had  taken  place  the  preceding  September.  Held,  that 
even  if  the  paralysis  was  produced  by  an  extra  exertion  the 
long  lapse  of  time  between  the  injury  which  he  received  in 
September  and  the  date  of  his  stroke  of  paralysis  precludes  a 
finding  that  the  one  was  the  sequence  of  the  other.  Award 
denied. 

Lallos,  Pasquale,  In  the  matter  of  the  claim  of,  for  compensation 
under  the  Workmen's  Compensation  Law,  against  Hudson 
Terminal  Barber  Shop,  Employer,  426. 

A  barber  is  not  a  professional  man  but  might  be  called  a 
skilled  workman  and  comes  within  section  2  of  the  Workmen's 
Compensation  Law  as  amended  by  chapter  634  of  the  Laws  of 
1918. 

Leon,  Hazel,  Widow,  In  the  matter  of  the  claim  of,  on  behalf  of 
herself  and  minor  children,  for  compensation  under  the  Work- 
men's Compensation  Law,  on  account  of  the  death  of  William  I. 
Leon,  against  Gilbert  Knitting  Company,  Employer;  and  Utica 
Mutual  Insurance  Company,  Insurance  Carrier,  47. 

Pneumonia  contracted  by  a  laborer  as  the  restdt  of  exposure 
at  a  fire  at  his  employers  plant  and  resulting  in  his  death 
declared  to  be  accidental  injuries  and  within  the  Compensation 
Law,  Where  a  laborer  employed  in  a  manufacturing  plant 
had  his  legs  and  feet  thoroughly  wet  while  assisting  in  putting 
out  a  fire  at  such  plant,  resulting  in  the  lowering  of  his  vitality 
so  that  pneumonia  developed,  causing  his  death,  his  death  was 
held  to  have  been  the  result  of  accidental  injuries  and  within 
the  Compensation  Law.    Award  made. 
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L^onbnmo,  Salvatore,  In  the  matter  of  the  claim  of,  for  compen- 
sation under  the  Workmen's  Compansation  Law,  against  Cham- 
plain  Silk  Mills,  Employer;  American  Mntnal  Ldability  Insurance 
Company,  Insurance  Carrier,  420. 

An  employee  while  attending  to  his  work  and  injured  by 
reason  of  the  acts  of  two  of  his  co-employees  engaged  in  a 
frolic  is  entitled  to  compensation. 

McCabe,  Maiy,  In  the  matter  of  the  claim  of,  for  compensation 
under  the  Workmen's  Compensation  Law,  against  Lulu  Benedict 
or  Arthur  F.  and  Elizabeth  L.  Adams,  Employers,  264. 

lAability  of  employer  upon  implied  contract  of  employment. 
Where  a  grantee  of  an  apartment  house  receives  rent  coUeeted 
by  the  janitress,  formerly  in  the  employ  of  the  grantor,  and 
who  continues  to  live  upon  the  premises,  said  grantee  will  be 
held  to  have  impliedly  assumed  the  burden  of  her  employment 
and  will  be  held  liable  for  injuries  received  by  her  in  the  per- 
formance of  her  duties  although  there  is  no  evidence  of  specific 
employment. 

Mackey,  Annie,  Widow,  In  the  matter  of  the  claim  of,  in  behalf 
of  herself  and  three  minor  children,  for  compensation  under 
the  Workmen's  Compensation  Law,  on  account  of  the  death  of 
John  Mackey,  against  city  of  New  York,  63. 

Where  a  contractor  having  charge  of  a  truck  owned  by  a  city 
furnished  a  team  and  driver  therefor  on  city  work  and  said 
driver  was  killed  as  the  result  of  an  accident  to  the  truck,  the 
driver  must  be  deemed  a  city  employee.  An  award  in  this  case 
has  already  been  made  in  favor  of  claimant  for  herself  and 
minor  children  because  of  the  death  of  her  husband  as  the  result 
of  an  accident.  The  deceased  worked  for  an  employer  who  had 
an  agreement  with  a  city  under  which  the  latter  furnished  a 
metal  or  steel  truck  for  street  cleaning  purposes,  and  he,  in 
turn,  furnished  a  team  and  driver,  at  a  specified  rate.  The 
deceased  was  the  regular  driver  of  this  truck  in  such  street 
cleaning  and  on  the  day  of  the  accident  he  had  finished  his 
work  and  was  on  his  way  back  to  the  stable  when  a  wheel  of 
the  truck  came  off,  throwing  him  to  the  ground  and  fracturing 
his  skull  so  that  he  died  several  days  later.  The  only  questions 
now  before  the  Commission,  are  as  to  whether,  within  the 
meaning  of  the  Compensation  Law,  the  deceased  was  in  the 
employ  of  the  city  or  of  his  regular  employer  and  as  to  whether 
the  accident  resulting  in  his  death  arose  out  of  and  in  the  course 
of  his  employment..  The  fact  that  the  truck  used  belonged  to 
the  city  connects  his  employment  with  the  municipal  work  and 
the  deceased  met  his  death  while  performing  a  duty  connected 
with  the  street  cleaning  of  the  city,  not  while  having  anything 
to  do  with  the  general  employer  s  business  which  was  that  of 
^S^^  <^d  setting  poles.  Driving  the  truck  back  to  its 
storage  place  for  the  night  was  as  much  a  part  of  the  business 
of  the  deceased  with  the  city  as  the  performing  of  his  regular 
duties  during  the  day.     The  accident  arose  out  of  and  in  the 
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cooise  of  his  employment  by  the  city.    Award  already  made 
affirmed. 

Minerly,  Charlotte,  Dependent  Mother,  In  the  matter  of  the  claim 
of,  for  compensation  under  the  Workmen's  Compensation  Law, 
on  account  of  the  death  of  Henry  Minerly,  against  Kingsbury 
Construction  Company,  Employer;  and  the  Travelers  Insurance 
Company,  Insurance  Carrier,  49. 

Accidental  drowning  of  a  laborer  while  engaged  •in  leveling 
a  stone  pUe  at  the  hank  of  a  river  declared  to  have  been  acci- 
dental injuries  and  with  the  Compensation  Law.  In  this  case 
the  claimant's  decedent  was  her  son  who  in  the  r^g^ar  course  of 
his  employment  as  a  laborer  was  engaged  in  levelmg  a  stone  pile 
which  had  been  thrown  up  near  a  river  bank  by  a  dredge  at 
the  plant  of  his  employer.  He  was  taken  with  a  fit  and  his 
fellow  workmen  gave  him  assistance.  After  he  had  rested  a 
few  moments  he  walked  up  the  river  bank  and  shortly  there- 
after his  body  was  found  in  the  river.  Held,  that  decedent's 
death  was  cauised  by  accident  while  in  the  regular  course  of  his 
employment.    Award  made.    Lyon  and  Sayer,  CC,  dissent 

O'Connell,  Helen  G.,  Widow,  In  the  matter  of  the  claim  of,  on 
behalf  of  herselt  and  infant  son,  for  compensation  under  the 
Workmen's  Compensation  Law,  on  account  of  the  death  of  John 
J.  O'Connell,  against  Adirondack  Electric  Power  CorporatioUi 
Employer  and  Self-Insurer,  705. 

Mental  and  nervous  excitement  overtaxing  the  heart  and 
causing  the  death  of  an  employee  while  working  during  an 
emergency  is  an  injury  arising  out  of  and  in  the  course  of 
employment.  Deceased  was  the  chief  operator  of  an  electric 
power  plant  which  became  disorganized  by  a  high  wind  dis- 
locating its  poles  and  shutting  off  its  service  more  or  less  for 
about  forty-five  minutes.  During  this  period  deceased  worked 
rapidly  and  incessantly  endeavoring  to  locate  the  trouble  and 
the  nervous  and  mental  strain  produced  an  accelerated  pulse 
resulting  in  cardiac  dilatation  of  a  weak  heart  causing  death. 
Held,  that  the  injuries  which  resulted  in  the  death  of  deceased 
were  accidental  injuries  and  arose  out  of  and  in  the  course  of 
his  employment.    Sayer,  C,  dissents. 

Pascal,  Edna  M.,  Widow,  In  the  matter  of  the  claim  of,  on  behalf  of 
herself  and  minor  children,  for  compensation  under  the  Work- 
men's Compensation  Law,  on  account  of  the  death  of  John  C. 
Pascal,  against  Ward  Baking  Company,  Employer  and  Ocean 
Accident  and  Guarantee  Corporation,  Ltd.,  Insurance  Carrier,  414. 

Strikes  —  assault  by  strikers  upon  loyal  employee  causing  his 
death  —  award  made  against  employer  and  insurance  carrier. 
The  salesmen  of  the  employer  were  on  strike.  Deceased  did 
not  go  out  with  the  strikers  and  while  on  the  way  to  work  was 
set  upon  by  the  strikers  and  injured.  Two  days  thereafter  in 
attempting  to  go  upstairs  in  his  home  he  fainted  and  fell  down 
the  stairs  receiving  injuries  from  which  he  died.    Held,  that 
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the  ixgories  which  resulted  in  his  death  were  accidental  and 
arose  ont  of  and  in  the  coarse  of  his  employment  Award  made 
against  employer  and  insoranee  carrier. 

Sabatelli,  Michael,  In  the  matter  of  the  claim  of,  for  compensation 
nnder  the  Workmen's  Compensation  Law,  against  Vito  De 
Robertis,  Employer,  and  G^eral  Accident  Fire  and  Life  Assur- 
ance Corporatipn,  Ltd.,  Insurance  Carrier,  619. 

Employee  injured  at  police  station  in  endeavoring  to  obtain 
hail  for  a  customer  of  his  employer  within  Compensation  Law. 
Claimant  while  actiz^  under  instructions  from  his  employer 
as  an  interpreter  at  a  station  house  for  a  customer  of  his 
employer  under  arrest  and  endeavoring  to  have  him  released  on 
bail  was  pushed  downstairs  by  a  policeman  and  injured.  Held, 
that  the  injuries  were  accidental  and  arose  out  of  and  in  the 
course  of  his  employment.    Sayer,  C,  dissents. 

« 

Schwartz,  Ray,  In  matter  of  the  dum  for  compensation  under  the 
Workmen's  Compensation  Law,  an  account  of  the  death  of, 
against  Usher  J.  Schwartz,  doin^  business  under  the  name  of 
Home  House  and  Window  Cleaning  Company;  State  Insurance 
Fund,  Alleged  Insurance  Carrier,  265. 

Question  as  to  whether  the  employers  of  deceased  workmen 
are  uninsured  employers  or  whether  they  are  insured  in  the 
State  Fund,  Both  of  these  cases  were  tried  together,  being  on 
account  of  death  while  in  the  regular  coarse  of  employment, 
and  the  facts  in  each  case  being  so  similar  that  the  evidence  in 
the  one  case  was  admitted  as  to  the  other.  The  only  question 
herein  is  as  to  the  insurance  carrier,  the  claimants  contending 
that  the  employers  are  both  uninsured  and  the  employers  both 
claiming  to  be  insured  in  the  State  Fund.  From  all  the  facts 
in  the  case  it  was  found  that  the  attempts  of  the  corporations  to 
withdraw  from  the  State  Fund  were  defective  because  of  failure 
to  comply  with  the  requirements  of  the  statute.  Upon  the 
failure  of  the  said  employers  to  make  all  the  required  payments 
for  premiums  to  the  State  Fund  that  the  law  required,  the  State 
Fund  attempted  to  expel  them  as  members  but  failed  to  do  so 
by  reason  of  defective  notice,  so  that  there  is  here  an  attempted 
withdrawal  from  the  State  Fund  and  an  attempted  cancellation 
by  the  State  Fund  for  non-payment  of  premium.  If  either 
was  effectual  in  law  there  can  be  no  liability  upon  the  State 
Fund  but  the  award  will  have  to  be  made  against  the  employers 
individually.  Held,  that  from  all  the  facts  adduced  the  State 
Fund  has  failed  to  make  a  valid  cancellation  of  the  policies  in 
these  cases  and  the  employers  have  failed  to  withdraw.  The 
employers  are  liable  for  a  premium  to  the  State  Fund  for  as 
long  as  they  remain  therein  and  on  the  other  hand  the  State 
Fund  must  assume  the  liability  of  the  defendants  in  these  cases. 
Lyon,  C,  dissents. 

Semrad,  Anna,  Widow,  In  the  matter  of  the  claim  of,  for  compen- 
sation under  the  Workmen's  Compensation  Law,  on  account  of 
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the  death  of  Fred  Semrad,  against  American  Machinery  and 
Foundry  Company,  Employer;  State  Insurance  Fund,  Insurance 
Carrier,  60. 

Where  a  causal  connection  between  an  injury,  resulting  in 
insanity,  and  death  is  merely  speculation  a  claim  should  not  be 
sustained.  Claim  is  made  for  compensation  by  the  widow  of 
decedent  on  account  of  the  death  of  her  husband  resulting,  it 
is  alleged,  from  a  screw  driver  entering  his  fight  hand  while 
engaged  in  the  regular  course  of  his  employment.  Subsequent 
to  the  accident  the  decedent  became  insane  and  died  of  paresis. 
The  only  question  at  issue  is  as  to  whether  a  casual  relation 
existed  between  the  accident  and  .the  death.  From  the  testi- 
mony of  the  physicians  it  is  obvious  that  the  mental  trouble 
and  death  resulted  from  paresis  and  the  dementia  was  evidently 
one  which  long  antedated  the  accident.  Held,  that  the  only 
theory  upon  which  a  connection  between  the  accident  and  the 
death  can  be  found  is  that  the  pain  from  the  wound  was  so 
severe  as  to  hasten  the  insanity;  that  this  is  pure  speculation 
for  which  there  is  no  proof  and  an  award  should  be  denied. 
Award  denied. 

Slattery,  Mary,  Widow,  In  the  matter  of  the  claim  of,  for  compen- 
sation under  the  Workmen's  Compensation  Law,  on  account  of 
the  death  of  John  Slattery,  against  Baker,  Smith  &  Company, 
Employer;  Employers'  Liability  Assurance  Corporation,  Insur- 
ance Carrier,  267. 

When  death  cannot  be  attributed  to  injury  received.  Deceased 
received  a  minor  injury  to  his  shin  bone.  He  continued  work- 
ing for  a  week,  laid  off  for  two  or  three  weeks  and  worked  again 
for  two  weeks.  The  wound  became  slightly  infected  but  was 
entirely  healed  at  the  time  deceased  entered  a  hospital  suffering 
from  bronchial  pneumonia  and  chronic  myocarditis,  ultimately 
causing  his  death.  Held,  that  decedent's  death  cannot  be 
attributed  to  the  injury  which  he  received.     Claim  dismissed. 

Smoyer,  Minnie,  Widow,  In  the  matter  of  the  claim  of,  on  behalf 
of  herself  and  .infant  daughter  for  compensation  under  the  Work- 
men's Compensation  Law,  on  account  of  the  death  of  Elmer  J. 
Smoyer,  against  John  W.  Cowper  Company,  Inc.,  Employer,  and 
Employers'  Mutual  Insurance  Company,  Insurance  Carrier,  517. 

Sunstroke,  A  carpenter  working  on  a  roof  on  June  4,  1919, 
suffered  a  sunstroke  and  died  on  June  6,  1919.    Award  made. 

Triscari,  Salvatore,  In  the  matter  of  the  claim  of,  for  compensation 
under  the  Workmen's  Compensation  Law,  against  Huron  Steve- 
doring Corporation,  Employer  and  Self -Insurer,  412. 

A  longshoreman  disabled  with  acute  trachitis  and  bronchilis 
caused  from  inhaling  vanadium  ore  dust  while  unloading  a  ship 
is  entitled  to  an  award. 

Walroth,  Horton,  In  the  matter  of  the  claim  of,  for  compensation 
under  the  Workmen's  Compeosation  Law,  against  standard  Ship- 
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building  Corporation,  Employer;  Travelers'  Insurance  Company^ 
Insurance  Carrier,  270. 

Where  no  decrease  in  earnings  is  shown  claim  wiU  he  denied. 
Claimant,  a  foreman  in  a  ship  yard,  received  a  slight  injury 
to  his  knee  in  September,  1918.  He  continued  to  work  and 
his  average  weekly  wage  up  to  July  26,  1919,  was  over  sixty- 
three  dollars.  Thereafter  it  was  somewhat  less.  He  was  laid 
off  in  September,  1919,  .on  account  of  lack  of  work.  He  did 
not  give  written  notice  of  his  injury.  Held,  that  the  claim  is 
without  merit  as  claimant  suffered  no  decrease  in  earning 
capacity  and  the  claim  will  be  denied  without  prejudice,  how- 
ever, to  bringing  the  case  on  for  further  hearing  if  the  condition 
of  claimant's  knee  becomes  such  as  to  prevent  him  from  per- 
forming his  regular  work. 

Yodakis,  Frank,  In  the  matter  of  the  claim  of,  for  compensation 
under  the  Workmen's  Compensation  Law,  against  Alex.  Smith  & 
Sons  Carpet  Company,  Employer  and  Self -Insurer,  417. 

Disobedience  of  orders — not  necessarily  a  bar  to  compensation. 
Claimant  was  employed  as  a  weaver.  His  employer  employed 
loom  fixers  and  claimant  was  forbidden  to  interfere  or  adjust 
any  of  the  machines  while  they  were  running  and  was  ordered 
to  stop  his  machine  when  out  of  order  and  call  upon  the  proper 
man  to  adjust  it.  He  disobeyed  his  orders  and  was  injured  in 
attempting  to  tighten  a  running  belt.  Held,  that  as  the  tighten- 
ing of  the  belt  was  a  necessary  incident  of  his  work  his  injuries 
arose  out  of  and  in  the  course  of  his  employment.  Award 
made. 

Zikeski,  Joseph,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law,  on  account  of  death  of, 
against  Cosmopolitan  House  and  Window  Cleaning  Company; 
State  Insurance  Fund,  Alleged  Insurance  Carrier,  255. 

Question  as  to  whether  the  employers  of  deceased  workmen 
are  uninsured  employers  or  whether  they  are  insured  in  the 
State  Fund.  Both  of  these  cases  were  tried  together,  being  on 
account  of  death  while  in  the  regular  course  of  employment, 
and  the  facts  in  each  case  being  so  similar  that  the  evidence 
in  the  one  case  was  admitted  as  to  the  other.  The  only  question 
herein  is  as  to  the  insurance  carrier,  the  claimants  contending 
that  the  employers  are  both  uninsured  and  the  employers  both 
claiming  to  be  insured  in  the  State  Fund.  From  all  the  facts 
in  the  case  it  was  found  that  the  attempts  of  the  corporations 
to  withdraw  from  the  State  Fund  were  defective  because  of 
failure  to  comply  with  the  requirements  of  the  statute.  Upon 
the  failure  of  the  said  employers  to  make  all  the  required  pay- 
ments for  premiums  to  the  State  Fund  that  the  law  required, 
the  State  Fund  attempted  to  expel  them  as  members,  but  failed 
to  do  so  by  reason  of  defective  notice,  so  that  there  is  here  an 
attempted  withdrawal  from  the  State  Fund  and  an  attempted 
cancellation  by  the  State  Fund  for  non-payment  of  premium. 
If  either  was  effectual  in  law  there  can  be  no  liability  upon 
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the  State  Fund  but  the  award  will  have  to  be  made  against 
the  employers  individually.  Held,  that  from  all  the  facts 
adduced  the  State  Fund  has  failed  to  make  a  valid  cancellation 
of  the  policies  in  these  cases  and  the  employers  have  failed  to 
withdraw.  The  employers  are  liable  for  a  premium  to  the  State 
Fund  for  as  long  as  they  remain  therein  and  on  the  other 
hand  the  State  Fund  must  assume  the  liability  of  the  defend- 
ants in  these  cases.    Lyon,  C,  dissents. 

Zimmer,  Richard  J.,  In  the  matter  of  the  claim  of^  for  compen- 
sation under  the  Workmen's  Compensation  Law,  against  Charles 
L.  Seabury  ft  Company,  69. 

An  award  for  loss  of  one-third  of  vision  sustained.  In  this 
case  an  award  has  already  been  made  based  upon  the  loss 
of  one-third  of  vision.  The  only  question  herein  is  whether 
this  award  can  be  sustained.  Upon  the  evidence  before  the 
Commission  it  appears  that  while  glasses  may  benefit  the  eye 
sight,  they  cannot  improve  the  nervous  condition  of  claimant 
and  therefore  should  not  be  considered  in  the  matter  of  vision. 
Award  affirmed. 
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Depuly P.  J.  Film. 

Deputy B.  Coe  Turner. 
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Deputy T.  Paul  McGannon. 

Deputy Edward  G.  Griffin. 

Deputy  and  Invertigator  of  Claims... .  M.  '\nncent  Ryan. 

Deputy Alex.  T.  Selkirk. 

Deputy James  A.  Burnham,  Jr. 

Deputy Israel  Belanger. 

Deputy  (in  charge  of  Title  Bureau).. .  Anson  Getman. 

Deputy  (Title  Bureau) John  D.  Monroe. 

Deputy  (Title  Bureau) Deland  E.  Farr. 

Deputy  (Title  Bureau) Michael  F.  O'Connor. 

Deputy  (Title  Bureau) Clarence  R.  Cummings. 

Deputy  (Title  Bureau) Eric  J.  Lake. 

Deputy  (Title  Bureau) Patrick  H.  Clune. 

Deputy    (in   charge  Court  of  Claims 

Bureau) Carey  D.  Davie. 

Deputy George  L.  Meade. 

Deputy Frank  K .  Cook . 

Deputy John  H.  Qogbton. 

Deputy Edward  M.  Brown. 

Deputy HarryW.Ehle. 

Deputy William  E.  Thorpe. 

Deputy Henry  P.  Nevins. 

Deputy James  Gibson. 

Deputy Archie  C.  Ryder. 

Deputy M.  H.  Quirk. 

Deputy Aaron  A.  Armatage. 

Deputy Glenn  A.  Frank. 

Deputy George  I.  Sleicher. 

Deputy. Charles  A.  Clark. 

Deputy Edwards  P.  Ward. 

Deputy  in  Conservation  Bureau A.  Frank  Jenks. 

Assistant  Deputy William  T.  Moore. 

Assistant  Deputy Blaine  F.  Sturgis. 

Deputy  and  Title  Examiner Eugene  E.  Howe. 

Chief  of  Land  Bureau Edward  H.  Leggett. 

Auditor Edward  J.  Grogan. 

Hearing  Stenographer Wm.  M.  Thomas. 

Land  and  Opinion  Clerk. Wm.  J.  Conway. 

Private  Secretary.. Louis  W.  Gett. 

Attorney John  O.  Bates. 
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ATfORMIT-OlNBRAL  —  (COfliiniMd) . 

Law  Ltbrariaa Arthur  J.  Smith. 

New  York  Offioe  (51  Ghambors  Street) : 

Deputy  On  eharfe) Robert  S.  CoakUn. 

Deputy Chas.  Freeoott  Robinaon. 

Deputy Robert  P.  Beyer. 

Deputy. Samuel  A.  Berger. 

Deputy William  J.  Smith. 

Deputy Charles  S.  Amael. 

Dqmty. Ckirtland  A.  Johzina. 

Stati  ENoiNflaB  AND  SuBTBTOR. Vrwok  M.  Wilfiama. 

Deputy  State  Eogineer Roy  Q.  Fiadi. 

Special  Deputy  State  Bngineer Friend  P.  WiOiamai 

Confidential  Anietant George  W.  CodwiM, 

Dtviaion  Engineer,  Eaatem  Division..  E.  D.  Hendriokl. 

DtYidoii  Engineer,  Middle  Division. . .  Quy  Moulton. 

Division  Engineer,  Western  Division..  L.  C.  Hulburd. 

FaMMB  and  MaSKXTB,  DsPABTiaNT  OF 

Naw  YoBX  Statb  Council  of  Farms  and  Mabxbts 

C.  Fred  Boshart Lowville. 

May  B.  Van  Aisdale New  York  City. 

E.  linooln  Rockefeller Brooklyn. 

Lewis  L.  Morrell Kinderhook. 

Datus  Clark,  ^oe-President Peru. 

Frank  W.  Howe Syracuse. 

John  O.  Pembleton Owego. 

?niliam  E.  Dana,  President Avon. 

William  F.  Pratt Batavia. 

J<^in  Y.  Qerow Washingtonville. 

Commissioner  of  Public  Markets, 
New  York  City  (es  oileio) ....  Edwin  J.  CMalley. 

Counsel Sewaid  A.  Miller. 

Seeretary. Herbert  W.  Leversee. 

BmSION  OF  AOBIOULTUBS 

Commisrioner Charles  S.  Wilson. 

First  Deputy  Commissioner Stanton  C.  Shaver. 

Second  Deputy  Commisnoner Harry  B.  Winters. 

Counsel George  L.  Flanders. 

Secretary Walter  S.  Green. 

DmaioN  OF  Foods  and  Mabkbts 

Commissioner Dr.  Eugene  H.  Porter. 

Deputy Albert  E.  Brown. 

Secretary. Frederic  E.  Foster. 

Director  of  Weights  and  Measures.  W.  T.  White. 
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AmomncT,  Statb Lewis  F.  Pilehflr. 

Executive  Deputy  State  Arohiteot. G.  A.  Suasdorif. 

ABOstant  State  Arohitect Thomas  M.  Newton. 

Chief  Engineer George  B.  Nichols. 

Banking,  Dbpabtmint  op 

Superintendent  of  Banks. George  I.  Skinner. 

First  Deputy. Guemsoy  R.  Jewett. 

Second  Deputy. G^rge  Overocker. 

Third  Deputy. George  A.  Coleman. 

Fourth  Deputy Vacant. 

Confidential  Qerk  and  Private  Secre- 
tary.   J.  Johnson  Ray. 

Chariubs,  Statb  Boaed  of 

President. William  R.  Stewart. 

Vice-President William  H.  Gratwiek. 

CommissioDer Lee  K.  Frankel. 

Commissioner Victor  F.  Ridder. 

Commissioner George  J.  Gillespie. 

Conunissioner J.  Richard  Kevin,  M.  D. 

Commissioner Mary  M.  Glynn. 

Commissioner Eleanor  W.  Higley. 

Conmiissioner Ceylon  H.  Lewis. 

Commissioner Daniel  Waits  Burdick. 

Commissioner LiUie  Boiler  Werner. 

Commissioner. Henry  Marquand. 

Secretary Charlee  H.  Johnson. 

Assistant  Secretary  and  Superintendent 

of  Inspection Richard  W.  Wallace. 

Chief  Clerk  and  Auditor Wellington  D.  Ives. 

Statistician Ellen  L.  Tenney. 

Superintendent,  Division  of  Dependent 

Children James  H.  Foster. 

Superintendent,     Division     of     AduH 

Wards. Robert  W.  HOI. 

Superintendent,   Division    of    Mental 

Defect  and  Delinquency Chester  L.  Carlisle,  M.  D. 

Superintendent,   Division   of  Medical 

Charities. Clarence  E.  Ford. 

Civil  Ssbvicb,  Statb  CoMiosaiON 

Commissioner  (President) William  Gorham  Rice. 

Commissioner John  C.  Clark. 

Conmiissioner IVances  Smith. 

Secretary John  C.  Birdseye. 

Assistant  Secretary George  R.  Hitchcock.. 

Assistant  Chief  Examiner John  W.  Root. 


Statb  Offioials  liii 

Clahib,  Coubt  or 

Fk«8idmg  Judge Fred  M.  Aokcnon. 

Jadge. William  W.  Webb. 

Jadge Sanford  W.  Smith. 

Judge Charlee  MonehauBer. 

Judge William  D.  Cunningham. 

Clerk Fredflriok  D.  Coleon. 

ComiBTATioM,  DapABnairr  or 

CommisBioner. Qeorge  D.  Pratt. 

Deputy  Comminioner Alexander  Maodonald. 

Secretary Warwick  S.  Carpenter. 

Aflustant  Secretary John  J.  Farrell. 

Counsel Marshall  McLean. 

Chief,  Division  of  FlaL  and  Game. . . .  Llewellyn  Legge. 
Superintendent,  Divirion  of  Lands  and 

Forests C.  R.  Pettis. 

Division  Engineer A.  H.  Perkios. 

Superintendent,  Division  of  Saratoga 

J.  O.  Jonee. 


ELionoNS,  State  STrpBRiNTBNOBNT  of.  . .  Henry  S.  Renaud. 

2zGm,  State  CoiiiciasioNBR  or Herbert  S.  Sisson. 

Deputy  Commissioner. Jay  Farrier. 

Deputy  Commissioner Charles  V.  Piatt. 

Deputy  Commissioner Vacant. 

Chief  Counsel Harry  D.  Sanders. 

Confidential  Clerk Frederick  T.  Cardose. 

Fiscal  Supbrvisob  or  Statb  Chabitibs.  .  Frank  R.  Utter. 

Deputy Henry  O'Brien. 

Second  Deputy Thomas  H.  Lee. 

Chief  Clerk William  J.  Baier. 

Hbamh,  Statb  DBPABniBiiT  of 

Commissioner Hermann  M.  Biggs,  M.  D. 

Deputy  Commissioner Matthias  Nicoll,  Jr.,  M.  D. 

Secretary John  A.  Smith,  M.  D. 

Executive  Clerk F.  D.  Beagle. 

HlOHWAT  DbPABTMBHT 

Commissioner  of  Highways Frederick  S.  Greene. 

First  Deputy Paul  Schultse. 

Second  Deputy Irving  V.  A.  Huie. 

Third  Deputy Charles  Van  Amburgh 

Secretary Irving  V.  A.  Huie. 

Auditor 8.  D.  Gilbert. 
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Insuranci  Dbpabtmmmt 

Superintendent  of  Iimnnoe Jeve  S.  Phillips. 

First  Deputy Henry  D.  Appleton. 

Second  Deputy  (New  York  office,  165 

Broadway) Francis  R.  Stoddard,  Jr 

Chief  Caerk. Edwin  M.  Cadmaa. 

Statistician. Charles  S.  Crii^)en. 

Actuary Charles  O.  Smith. 

Counsel Harvey  J.  Drake. 

Bureau  Chiefs: 

Assessment  and  IVatemal  Corpora- 
tions.  Thomas  F.  Behan. 

Co-operative  Fire. George  E.  Merigold. 

Liquidation  Bureau C.  C.  Fowler. 

fire  Companies  (New  York  office, 

105  Broadway) Daniel  F.  Cordon. 

Life  Companies  (New  York  office, 

165  Broadway) Nelson  B.  Hadley. 

Casualty  Companies  (New  York 

office,  165  Broadway) Arthur  F.  Sazton. 

fVatemal  Companies  (New  York 

office,  165  Broadway) John  E.  Diefendorf. 

Workmen's    Compensation    (New 

York  office,  165  Broadway) William  Leslie,  Actuary. 

Audit     (New     York    office,     165 

Broadway) Charles  Hughes. 

Underwriters'    Associations   (New 
York  office,  165  Broadway) Samuel  Deutschberger. 

Labob,  Dbpabtmxnt  or  (Administered  by  State  Industrial  Commission) 

Chairman Edward  F.  Boyle,  Chairman. 

Commissioner James  M.  Lynch. 

Commissioner Frances  Perkins. 

Commissioner Cyrus  W.  Phillips. 

Commissioner Henry  D.  Sayer. 

Secretary Edward  W.  Buckley. 

Assistant  Secretary Charles  D.  O'Connell. 

Assistant  Secretary Victor  T.  Holland. 

Assistant  Secretary Nathaniel  J.  Rosenberg. 

First  Deputy  Commissioner   in  charge 

of  Bureau  of  Inspection James  L.  Gemon. 

Second  Deputy  Commissioner  in  charge 

of  Workmen's  Compensation  Bureau.  William  C.  Archer. 
Third  Deputy  Comnussioner  in  charge 

of  Mediation  and  Arbitration  Bureau .  Edward  D.  Jackson. 

Chief  Counsel Bernard  L.  Shientag. 

Chief  Statistician Leonard  W.  Hatch. 

Director  Employment  Bureau David  S.  Flynn. 

Acting  Manager,  State  Insurance  Fund.  N.  W.  Muller. 
Chief,  Bureau  of  Women  in  Industry.  Nelle  Swarts. 
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Imam  ExAMiNBsa,  Bqabd  of 

Bzamiiiflr Frank  Sulliraii  Smith,  Prwideiit. 

Examiner Franklin  M.  Danaher»  Secretary 

and  Treasurer. 
Bmiminur Edward  H.  Letchworth. 

MiuTABT  TBAumro  CommnoH 

Onminkwtoner Major-Qeneral  John  F.  O'Ryan, 

Commanding      the     National 
Guard,  C9iairman  («r  ogUio). 

Oommiiwioner. Dr.  Qeorge  J.  Fisher. 

Oommiaaioner Dr.  John  H.    Finley,  Commia- 

sioner  of  Education. 

Secretary Thomas  0.  Stowell. 

Biilitary  Secretary. Gapt.  Henry  C.  Periey. 

State  Inspector  of  Physical  Training. .  Dr.  Thomas  A.  Storey. 

SiqMrviemgOfficerofBfilitary  Training.  Biig.-Oen.  William  H.  Chapin. 

Siqiervising     Officer     of     Vocational 
Training Howard  O.  Burdge. 

Chief  Qerk Robert  C.  MabeL 

Mbhtal  Dbfbotitbs,  Svatb  ComaasioN  wob, 

Commissioner. Pearoe  Bailey,  M.  D.,  Chairman. 

Commissioner Charles  H.  Johnson,   Secretary, 

State  Board  of  Charities  (sx 
officio). 

Commissioner FrankR. Utter,  Fiscal  Supervisor 

of  State  Charities  (ex  officio). 

F^ehiatrist William  C.  Sandy,  M.  D. 

Secretary Ethel  A.  Prince. 

Nabootic  Druo  Contbol,  DaPABimNT  of 

Commissioner Walter  R.  Henick. 

First  Deputy  Commissioner Sara  Graham  Mulhall. 

Second  Deputy  Commissioner William  J.  Reardon. 

lliird  Deputy  Commissioner John  Seeley,  M.  D. 

Secretary Wm.  F.  Kearney. 

PtnoNB,  Statb  Comiiibbion  of 

Commissioner John  S.  Kennedy,  President. 

Commissioner. Leon  C.  Weinstock,  Vice-Presi- 
dent. 

Commissionflr Sarah  L.  Davenpcni. 

Commissioner Henry  Solomon. 

Commissioner. Allan  I.  HoUoway. 

Commissioner. Mial  H.  Pierce. 

Commissioner Charles  S.  Rogers. 

Seoretary John  F.  Tremain. 

Chief  Clerk Philip  G.  Roosa. 

PtnoiiB,  Statb  SuPBBiNTBifDBifT  or Charles  F.  Rattigan. 

Deputy  Superintendent James  L.  Long. 
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PuBUO  BniLDiKOS,  SupBBiNTBNDaNT  OF.. .  John  J.  McGkath. 

Deputy  Superintendent Elmer  Winner. 

Chief  Engineer Jesse  F.  Miller. 

Chief  Clerk Stephen  A.  Smith,  Jr. 

Private  Secretary  and  Cashier Samud  J.  Van  Eleeck. 

Pasuo  Sbrtigk  Commission  Fibst  Distriot,  49  Lafayette  street,  N.  Y.  City 

Commissioner Lewis  Nixon. 

Deputy  Commissioner Alfred  M.  Barrett. 

Deputy  Commissioned Morgan  T.  Donnelly. 

Deputy  Commiasioner Charles  V.  Halley,  Jr. 

Counsel Terence  Farley. 

Secretary James  Blaine  Walker. 

Chief,  Transit  Bureau Alexander  Bassett. 

Chief  Gas  Engineer William  Merrifield. 

Secretary  of  the  Bureau  of  Gas  and 

Electricity Thomas  F.  O'ConnelL 

Electrical  Engineer Randolph  H.  Nexaen. 

Grade  Crossing  Engineer William  L.  Selmer. 

Chief   Statistician Adna  F.  Weber. 

PuBuc  Sbbyigb  Commission,  Sbcond  Distbict 

Commissioner Charles  B.  Hill,  Chairman. 

Commissioner Frank  Irvine. 

Commissioner John  A.  Barhite. 

Commissioner George  R.  Van  Namee. 

Commissioner Joseph  A.  Kellogg. 

Counsel Ledyard  P.  Hale. 

Secretary IVanois  X.  Disney. 

Public  Wobks,  Superintbndbnt  or Edward  S.  Walah. 

Deputy  Superintendent James  E.  Doyle. 

Assistant  to  Deputy  and  Chief  Clerk. .  Alfred  M.  O'NeiU. 
Special  Examiner    and  Appraiser    and 
Claims  Agent John  A.  Dix. 

Rbpobtbbs 

Court  of  Appeals J.  Newton  Fiero. 

Deputy.  .* Alva  S.  Newcomb. 

Supreme  Court. Austin  B.  Griffin. 

Deputy Fletcher  W.  Batfcershall. 

Miscelhuieous. William  V .  R.  Erving. 

Statb  Faib  Commission 

Commissioner George  R.  Fitts. 

Commissioner John  H.  Cahill. 

Commissioner Henry  E.  Williams. 

Commissioner Pierre  Lorillard,  Jr. 

Commissioner Fred  B.  Parker. 

Conmiisstoner  (ex  officio) Harry  C.  Walker,  Lieut.-Gov. 

Commissioner  (ex  officio) Charles  S.  Wilson,  Commissioner 

of  Agriculture. 

Secretary J.  Dan  Ackerman,  Jr. 

Treasurer M.  E.  Monahan. 
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Qtatb  Hospital  OommaioN 

Conmiinonar. Charles   W.    Pilgrim,    M.    D., 

Chairman. 

Oimmiiwioner. Andrew  D.  Morgan. 

CommiflBoner. Frederick  A.  Higgina. 

Secretary Everelt  S.  Elwood. 

Aflustant  Secretary  and  Treasurer Lewis  M.  Farrington. 

Btai*  Poucb,  Dbpabtiibnt  of 

Superintendent Major  Geoige  Fletcher  Chandler 

8tati  Pbobation  CoimnaiON Edmond  J.  Butler,  President. 

Commissionflr AlphonsoT.  Clearwater ,Vice-PreB. 

Commissioner Edward  C.  Blum. 

Commissioner. John  H.  Finley. 

Commissioner. Henry  Solomon. 

Commissioner. -Henry  Marquand. 

Commissioner Mary  E.  Paddon. 

Secretary Charles  L.  Chute. 

Statb  Tax  CoMiciaaoNSBs 

Commissioner. James  E.  Smith. 

CoDunieaionflr John  J.  Merrill. 

Commissioner Michael  J.  Walsh. 

Secretary Horace  Q.  Tennant. 

Counsel William  E.  Sill. 

Transit  Conbtbugtion  CoiiMiBBioifBB  (49 

Lafayette  Street,  New  York  City) . .  John  H.  Delaney. 

Deputy  Commissioner Daniel  L.  Ryan. 

Counsel Louis  C.  White. 

Secretary Francis  J .  Sinnott. 

Qiief  Engineer Daniel  L.  Turner. 

Qiief  of  Accounts Vacant. 

UmrBBsiTr  of  ram  Statb  of  Naw  Yoax 

lUOBNTS,  BOABD  OF 

ChanceUor Pliny  T.  Sexton,  LL.B.,  LL.D.. 

Palmyra. 
Vioe-ChaneeUor Albert  Vander  Veer,  M.D.,  M.A., 

Ph.D..  LL.D.,  Albany. 
Regent Chester  S.  Lord,  M.A.,  LL.D., 

Brooklyn. 
Regent. William  Nottingham,  M.A., 

Ph.D.,  LL.D.,  Syracuse. 

Regent. Adelbert  Moot,  LL.D.,  Buffalo. 

Regent Chas.  B.  Alexander,  MA.,  LL.B.. 

LL.D.,    Lit.D.,    Tuxedo    and 

New  York  City. 
Regent. Wm.  J.  Wallin,  M.A.,  Yonkers. 
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Uniybbsitt  or  thb  Stati  or  Nbw  York  —  (ConHfmed), 

Regent. Wm.     Bendy,     M.A.,     LL,B., 

Ph.D.,  New  York  aty. 
Eegent. Walter    Gueet    Kellogf,    B.A.. 

LL.D.,  Ogdeoaburg. 
Eegent Jamei     Byrne,     B.A.,      LL.B., 

LL.D.,  New  York. 
Eegent Herbert    L.    Bridgman,    MJL., 

Brooklyn. 
Regent Tliomas     J.    Mangnn,      M.A., 

BInghamton. 

OolfiiiBnoiniB  OF  Eduoation John  H.  Finley,  M.A.,  LL.D., 

L.H.D. 

Deputy  Conuniflmoner  and  Counsel. . . .  Frank  B.  Gilbert,  B  JL 

Aflsistant  CommiBsioner  and    Director 

of  Profeesional  Education Augustus    S.    Downing,    M.A., 

Pd.D.   L.H.D.,  LL.D. 

Assistant  Commissioner  for  Secondary 
Eduoation Charles  F.  Wheek>ck,  B.S.,  LL.D. 

Acting  Assistant  Commissioner  for  Ele- 
mentary Education George  M.  Wiley,  MA. 

Director  of  State  library James  I.  Wyer,  Jr.,  M.L.S.,  Pd.D. 

Director  of  Science  and  State  Museum.  John  M.  Clarke,  D.So.,  LL.D. 
Chiefs  and  Directors  of  Divisions: 

Administration  Division Hiram  C.  Case. 

Agricultural  and  Industrial  Education 
Division Lewis  A.  Wilson. 

Attendance  Division James  D.  Sullivan. 

Educational  Extension  Division William  R.  Watson.  B.S. 

Examinations  and  Inspections  Division .  George  M.  Wiley,  M. A. 

Archives  and  History  Division James  Sullivan,  M.A.,  Ph.D. 

School  Buildings  and  Grounds  Division.  Frank  H.  Wood,  M.A. 

Law  Division Frank  B.  Gilbert,  B.A.,  Counsel 

library  School  Division Vacant. 

School  libraries  Division Sherman  Williams,  Pd.D. 

Visual  Instruction  Division Alfred  W.  Abrams,  Ph.B. 
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STATE  OF  NEW  YORK 


In  the  Matter  of  the  Complaint  of  Habry  A.  Wilkik- 
soN,  as  President  of  the  Village  of  Clinton,  Oneida 
County,  against  New  Yobk  State  Railways  as  to 
Passenger  Fare  Between  Clinton  and  Utica 

Case  No.  6743 

(Public  Service  Commission,  Second  District,  November  25,  1919) 

An  increase  in  passenger  rates  sustained  where  the  operating  com- 
pany is  not  making  an  nnreasonable  profit  from  its  operations. 

An  intemrban  traction  company  built  its  line  between  a 
village  and  a  neighboring  city  under  a  franchise  from  the  vil- 
lage limiting  the  fare  to  be  charged  between  the  village  and  the 
city;  subsequently  the  traction  company  was  consolidated  with 
other  companies  into  an  important  intemrban  company,  which 
was  allowed  to  increase  its  rates  in  one  of  the  cU;ies  on  its  lines 
from  five  to  six  cents  and  changed  its  schedule  of  rates  on  the 
line  first  above  alluded  to,  to  meet  the  said  increase  of  rates. 
Held,  that  a  franchise  rate  fixed  by  an  agreement  with  a  village 
would  stand  as  to  that  village  but  could  not  restrict  the  author- 
ity of  other  municipalities  to  agree  upon  a  franchise  rate  to  be 
charged  in  such  municipalities  nor  restrict  the  power  of  the 
Commission  to  alter  intemrban  rates  between  such  municipali- 
ties in  a  proper  case ;  also,  that  despite  the  increase  complained 
against,  the  company  is  not  making  an  unreasonable  profit  from 
its  operations  on  the  road  concerning  which  such  complaint  is 
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made,  and  it  would  seem  that  the  increased  rate  should  be  per- 
mitted to  stand.  At  any  time  hereafter  if  the  facts  warrant,  the 
fare  may  be  reduced. 

L.  M.  Martin  and  D.  E.  Powers,  for  the  complainant. 

Eernan  &  Eeman  (by  Warnick  J.  Kernan),  for 
respondent. 

George  William  Browning,  in  person. 

Fbnnell,  Conmaissioner. —  To  provide  traction 
facilities  between  the  village  of  Clinton  and  the  city 
of  Utica,  the  Utica  Suburban  Railway  Company  pro- 
posed in  1901  to  construct  a  line  from  the  village  of 
New  Hartford,  the  then  terminus  of  the  line  operated, 
as  lessee,  by  the  Utica  Belt  Line  Street  Railroad  Com- 
pany, to  and  into  the  village  of  Clinton.  In  further- 
ance of  such  plan  the  village,  July  30,  1901,  gave  its 
consent  to  the  Utica  Suburban  Railway  Company  to 
construct,  maintain  and  operate  a  '*  branch  or  exten- 
sion '  ^  along  certain  streets  in  the  village  of  Clinton 
to  the  extent  of  sixty-six  one-hundredths  of  a  mile. 

The  franchise  states  that  the  *  *  consent  is  given  upon 
the  following  express  conditions.'^  One  of  these  con- 
ditions is  *  *  that  the  rate  of  fare  charged  shall  be  fifteen 
cents  from  the  terminus  in  the  village  of  Clinton  to 
Utica,  and  twenty-five  cents  for  a  round  trip  with  the 
same  transfer  privileges  as  granted  in  the  city  of 
Utica.'' 

After  the  line  was  built,  and  on  November  27,  1901, 
the  Utica  Suburban  Railway  was  merged  with  the 
Utica  and  Mohawk  Valley  Railway  Company,  the  com- 
pany then  owning  and  operating  the  line  from  Utica  to 
New  Hartford.    On  November  1,  1912,  the  latter  rail- 
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road  company  was  consolidated  with  other  companies 
into  the  New  York  State  Railways. 

On  December  2,  1918,  the  rate  of  fare  in  the  city  of 
Utica  was,  by  order  of  the  Public  Service  Commission, 
increased  from  five  cents  to  six  cents.  Shortly  there- 
after the  company  changed  its  schedule  of  rates  on  the 
Clinton  line  to  meet  the  one  cent  increase  in  Utica. 
Tickets  were  sold  between  Clinton  and  the  Golf  Club 
Loop  in  New  Hartford  near  the  city  line  of  Utica  for 
ten  cents  one  way  and  fifteen  cents  round  trip.  As  the 
Utica  six  cent  fare  extended  to  the  same  point  in  New 
Hartford  the  rate  between  Clinton  and  Utica  became 
sixteen  cents  one  way  and  twenty-seven  cents  round 
trip. 

The  complainant  contends  that  the  language  in  the 
rate  clause  of  the  franchise  brings  this  case  within  the 
Quinby  decision.  Matter  of  Qmnby  v.  Public  Service 
Commission,  223  N.  Y.  244. 

If  the  village  of  Clinton  in  giving  its  consent  to  the 
trolley  company  to  lay  tracks  in  its  own  streets  had 
obtained,  in  consideration  for  such  consent,  a  definite 
rate  of  fare  on  all  parts  of  the  line  within  its  own 
boundaries,  then  the  Quinhy  decision  might  be  control- 
ling. But  in  this  case  the  agreed  rate  covers  the  fol- 
lowing mileages : 

In  the  village  of  Clinton 0.66  of  a  mile 

In  the  town  of  Kirkland 2.00  miles 

In  the  town  of  New  Hartford 2 .  23  miles 

Right  to  be  transferred  in  the  city  of 

Utica  on 58.82  miles 

If  the  Quinby  decision  applies,  then  the  right  of  a 
municipality  to  impose  a  condition  negatives  the  right 
of  any  municipality  to  impose  a  condition  fixing  a  rate 
in  or  for  any  municipality  other  than  itself.  It  would 
seem,  therefore,  that  a  franchise  rate  fixed  by  agree- 
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ment  with  the  village  of  Clinton  would  stand  as  to  that 
village,  but  that  beyond  the  village  limits  such  a  rate 
provision  could  not  restrict  the  authority  of  other 
municipalities  to  agree  upon  a  franchise  rate  to  be 
charged  in  such  municipalities,  nor  restrict  the  power 
of  the  Public  Service  Commission  to  alter  the  inter- 
urban  rates  between  such  municipalities  in  a  proper 
case. 

Such  a  rate  provision  attempting  to  extend  an 
agreed  rate  through  several  other  municipalities  might 
automatically  produce  an  unjust  discrimination  which 
would  be  contrary  to  law.  A  slight  modification  of  the 
facts  in  the  present  case  would  be  an  instance  of  such 
an  unlawful  discrimination.  The  city  of  Utica  has  the 
right  to  agree  to  a  franchise  rate  and  to  agree  to  alter- 
ation of  same.  All  persons  traveling  in  that  city  on  the 
same  trolley  system  must  be  treated  alike.  The  vis- 
itor from  Clinton  is  entitled  to  travel  in  Utica  on  that 
system,  when  the  operation  is  a  system  operation,  for 
six  cents  and  not  for  less.  Assume  four  municipalities 
on  one  line  leading  into  Utica,  each  with  a  five  cent 
franchise  restriction  and  the  most  distant  with  a  fran- 
chise fixed  through  rate  of  the  full  twenty-five  cents. 
Now  assume  an  agreed  two  cent  raise  of  fare  by  con- 
sent in  municipalities  Nos.  1,  2  and  3  and  in  the  city 
of  Utica  itself,  and  a  refusal  by  No.  4  to  modify  the 
franchise  rate  restriction  in  municipality  No.  4.  This 
would  produce  a  rate  of  twenty-eight  cents  between 
municipality  No.  3  and  Utica  while  the  rate  from  No.  4 
would  remain  at  twenty-five  cents  which  would  produce 
a  preference  of  eight  cents  to  the  rider  from  No.  4,  a 
discrimination  on  a  through  ride  of  about  25  per  cent 
in  his  favor.  This  would  seem  to  be  in  direct  conflict 
with  section  36  of  the  Public  Service  Commissions  Law 
which  provides,  among  other  things,  that  **  It  shall  be 
unlawful  for  any  common  carrier  subject  to  the  provi- 
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sions  of  this  chapter  to  charge  or  receive  any  greater 
compensation  in  the  aggregate  for  the  transportation 
of  passengers,  or  of  like  kind  of  property,  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  or  ronte 
in  the  same  direction,  the  shorter  being  included  within 
the  longer  distance,    •••.»> 

It  is  dear  that  the  Clinton  trolley  line  could  not  exist 
as  an  economic  unit  in  and  for  the  village  of  Clinton 
unless  running  interurban  to  XJtica.  The  necessity  for 
transportation  facilities  between  Clinton  and  TJtica  is 
the  reason  for  the  line  in  Clinton  itself.  The  company 
and  the  village  having  this  in  mind  made  a  bargain 
which  took  the  form  of  a  franchise  restriction,  but 
instead  of  a  restriction  based  upon  the  transportation 
necessities  of  Clinton  within  itself  as  a  municipality, 
the  consideration  for  the  consent  was  an  agreement 
extraterritorial  in  nature,  and  as  heretofore  stated, 
whatever  binding  effect  it  may  have  as  between  the 
parties  thereto  it  cannot  substitute  itself  for  the  police 
X)ower  of  the  State  as  to  such  extraterritorial  extent. 
See  Matter  of  Koehn  v.  Public  Service  Commission, 
107  Misc.  Eep.  151. 

The  rate  of  fare  beyond  the  boundary  of  the  village 
of  Clinton  being  within  the  jurisdiction  of  the  Public 
Service  Commission,  and  the  franchise  rate  having 
been  changed  to  meet  the  increase  within  the  city  of 
Utica,  the  question  arises,  shall  the  rate  be  reduced 
between  the  village  of  Clinton  and  the  boundary  of  the 
city  of  XJtica!  While  the  village  of  Clinton  does  not,  in 
terms,  ask  such  a  reduction  the  effect  of  enforcing  the 
franchise  rate  would  legally  and  actually  amount  to  a 
rate  of  nine  cents  to  the  boundary  of  TJtica  and  a  round 
trip  rate  of  thirteen  cents. 

Waiving  at  this  time  the  legal  question  as  to  whether 
or  not  such  a  franchise  restriction  is,  in  a  case  such  as 
this,  entirely  void  as  to  that  portion  beyond  the  cor- 
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porate  limits,  or  only  voidable  when  and  to  the  extent 
that  its  terms  come  into  conflict  with  an  order  of  the 
Public  Service  Commission,  we  reach  the  question  of 
the  sufficiency  of  the  franchise  rate,  for  if  the  franchise 
rate  is  within  the  jurisdiction  of  the  Commission  then 
it  must  be  treated  in  the  method  provided  in  the  Public 
Service  Commissions  Law  as  to  adequacy,  unjust  dis- 
crimination, etc.  The  police  power  of  the  State,  dele- 
gated to  the  Public  Service  Commission,  thereupon 
becomes  operative  and  the  relative  rights  of  the  trac- 
tion company  and  the  village  of  Clinton  become 
merely  their  rights  in  the  aggregate  of  the  rights  of 
all;  their  contractual  rights  are  no  longer  effective  or 
controlling  in  the  solution  of  the  resulting  problems  of 
fixing  rates  or  regulating  service. 

According  to  mileage,  the  rate  is  seven  and  six- 
tenths  cents  a  mile  in  Clinton,  three  cents  a  mile  in 
Utica  (assuming  an  average  haul  of  two  miles  in 
Utica)  and  five  cents  for  the  two  towns  of  New  Hart- 
ford and  Kirkland,  over  a  distance  of  four  and  twenty- 
three  hundredths  miles,  or  slightly  over  one  cent  a 
mile.  It  is  clear  from  the  foregoing  that  as  between 
the  traction  company,  the  municipalities  and  interme- 
diate interurban  territory  no  average  mileage  rate  has 
been  applied,  nor,  in  view  of  the  force  of  the  franchise 
restrictions,  can  a  rate  in  this  case  be  fixed  on  a  mile- 
age basis. 

The  hearings  in  this  case  were  suspended  for  a  time 
to  permit  representatives  of  the  company,  the  village 
and  the  division  of  capitalization  of  this  Commission 
to  examine  the  company's  records  and  agree,  if  pos- 
sible, on  the  amount  and  allocation  of  construction 
costs,  revenues  and  expenses  applicable  to  the  Clinton 
line.  Substantial  agreement  was  reached  except  upon 
accruals  to  cover  depreciation.  The  actual  accruals 
set  up  by  the  company  were  3%  per  cent  of  gross  earn- 
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ings  from  the  Clinton  extension,  amounting  from  1910 
to  1918,  inclusive,  to  $10,065.67.  The  accruals  as 
claimed  by  the  company,  5  per  cent  on  way  and  struc- 
tures and  6  per  cent  on  equipment,  would  amount  to 
$51,191.08. 

The  claim  of  the  company  to  have  such  an  accrual 
allowed  to  it  over  the  whole  period,  1910-1918,  in  ratios 
which  would  now  be  regarded  as  within  reasonable 
limits  would  have  more  force  if  no  dividends  had  been 
paid  during  those  years.  But  where  the  return  over 
the  whole  period  averages  8.92  per  cent  per  annum, 
and  the  actual  charges  for  such  accruals  made  by  the 
company,  during  the  same  period,  amounted  to  $10,- 
065.67  the  company  cannot  consistently  urge  that 
because  it  paid  substantial  dividends  and  failed  to  set 
aside  for  accruals  the  amount  which  it  now  contends 
would  have  been  more  nearly  adequate,  that  it  should 
now  be  allowed  to  balance  against  its  average  return  of 
8.92  per  cent  an  annual  charge  in  an  amount  which  it 
did  not  actually  set  aside.  If  it  had  set  aside  such  an 
accrual,  amounting  to  $51,191.08,  and  that  amount  had 
gone  back  into  the  property  in  renewals  and  replace- 
ments the  company  would  have  had  an  average  return 
of  5.25  per  cent.  Such  a  rate  would  hardly  be  regarded 
as  fully  compensatory,  but  it  would  not  be  compen- 
satory because,  with  such  an  accrual  set  up  and  so 
expended,  there  would  have  been  in  the  property  fur- 
ther renewals  and  replacements  to  the  extent  of  $41,- 
125.41.  The  company  can  hardly  claim,  under  the  facts 
of  this  case,  that  this  sum  which  might  appr9priately 
have  been  set  up  for  accruals  should  be  so  considered 
when  it  was,  in  fact,  disbursed  in  dividends.  If  the 
company  insists  that  the  ratios  of  5  per  cent  on  way 
and  structures  and  6  per  cent  on  equipment  are  and 
have  been  the  proper  ratios  of  the  accruing  amorti- 
zation of  this  property,  and  it  has  taken  down  four- 
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fifths  of  that  amount  in  dividends  and  set  up  one-fifth 
of  that  amount  in  such  accrual  account,  then  if  the 
company  is  accurate  in  its  present  ratio  estimates  its 
property  is  worth  about  $41,125.41  less  than  the  invest- 
ment cost  brought  down  to  date,  making  due  allow- 
ances for  accruals  actually  set  up  and  used  in  renewals 
and  replacements  and  measured  by  its  present  fixed 
capital  account.  Under  such  circumstances  the  rate 
base  of  the  present  year  would  be  $41,125.41  less  than 
the  fijced  capital  ac<50unt  shows  it  to  be. 

We  should  not  consider  the  hypothetical  accruals 
based  upon  the  ratios  presented  by  the  company  on 
the  hearing  as  such  ratios  were  not  in  fact  used  by 
it.  When  such  ratios  are  actually  applied  to  the  prop- 
erty of  the  company,  and  out  of  the  fund  so  set  up 
renewals  and  replacements  are  actually  made  the  Com- 
mission will  certainly  be  glad  to  allow  them.  It  is  the 
part  of  good  railroad  management  to  keep  a  railroad 
in  first  class  condition,  and  to  this  end  substantial 
reserve  accrual  percentages  should  and  will  be  looked 
upon  with  favor. 

Following  is  a  brief  statement  of  the  condition  of  the 
company  during  the  years  1910-1918  and  for  the  first 
four  months  of  1919.  The  **  investment  *'  figures  used 
represent  actual  construction  costs,  including  certain 
intangibles  such  as  injuries  during  construction,  law 
expenditures  and  interest  during  construction,  total- 
ing in  all  less  than  $10,000.  No  allowance  has  been 
made  for  working  capital  or  materials  and  supplies. 
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1910. 
1911. 
1913. 
1913. 
1914. 
1915. 

i9ie. 

1917. 
191S. 


I]iT«Btmant 


$122,965.90 
123.702.00 
123.920.58 
124,796.28 
125.172.84 
125.172.84 
125.172.84 
125.218.77 
125.256.76 


$1,121,378.80 


Ravonuf 


$28,581.07 
29.454.40 
30.012.99 
33.994.40 
33.810.72 
31,894.07 
84.648.49 
33.382.47 
81.607.70 


Totol 


$17,345.21 
19.895.62 
20.238.06 
20.764.77 
18.024.63 
18.748.35 
19.813.62 
22,931.37 
29.717.47 


inoome 


$11,235.86 

9.558.78 

9.774.93 

13.229.63 

15.786.09 

13.145.72 

14.834.87 

10.451.10 

1.980.23 


$09,997.21 
Average. . . . . 


Per 
oent  of 
return 


9.14 

7.73 

7.89 

10.60 

12.61 

10.50 

11.85 

8.35 

1.68 


8.92 


1919:    four  months,  Jamuuy  1  to  April  30,  1019: 

Revenues 

Opermting 


e  baaed  on  3|  %  of  groaa  income. , 


$9,170.58 
472.91 
378.17 


$10,804.86 
10,031.66 


Return $783.20 

Inveatment $125,917.75 

Ratio  of  return .0062 


If  the  larger  ratios  for  depreciation  reserve  as  urged 
by  the  company  on  the  hearings  are  applied,  $1,528.77 
will  be  added  to  expenses  and  the  above  return  of 
$783.20  becomes  a  deficit  of  $745.57,  producing  a  return 
of  minus  .0059. 

The  Clinton  line  has  had  until  recently  a  high  earn- 
ing value  to  the  respondent  company,  and  if  this  case 
grew  out  of  a  request  of  the  company  for  an  increase 
on  the  Clinton  line,  as  such,  it  would  seem  that  such 
increase  should  be  deferred  a  reasonable  length  of 
time  in  view  of  the  high  average  rate  of  return  during 
all  the  years  it  has  been  in  operation.  But  as  the  in- 
crease complained  against  is  not  upon  the  Clinton  end 
of  the  line,  but  is  simply  to  meet  the  increased  rate  in 
the  city  of  XJtica,  and  as  the  returns  from  the  Clinton 
branch,  as  such,  for  the  year  1918  and  the  first  part  of 
1919,  show  that  the  company  is  not  now  making  an 
unreasonable  profit  from  its  operations  thereon,  it 
would  seem  that  the  rate  as  fixed  in  the  schedule  should 
be  pennitted  to  stand.    If  costs  again  become  normal 
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and  traffic  continues  to  increase  on  the  Clinton  line, 
the  time  may  come  when  the  contract  rate  will  again 
be  more  than  compensatory.  When  such  a  time 
arrives  the  Commission  can  if  the  facts  warrant  reduce 
the  fare  below  the  contract  rate. 

The  rate  of  fare  between  the  village  of  Clinton  and 
the  Golf  Club  Loop  in  the  village  of  New  Hartford 
near  the  city  of  Utica  should  remain  at  ten  cents  with  a 
fifteen  cent  round  trip ;  to  this  should  be  added,  for  a 
through  fare,  the  general  rate  for  the  city  of  Utica, 

An  order  has  been  made  accordingly. 

All  concur. 


In  the  Matter  of  the  Complaint  of  Purchasers  of 
Natural  Gas  in  the  Village  of  Andover,  Allegany 
,County,  against  Empire  Gas  and  Fuel  Company, 
Limited,  as  to  Price  of  Natural  Gas  in  Andover 

Case  No.  6958 

(Public  Service  Commission^  Second  District,  December  4,  1919) 

Natural  gas  companies  are  Justified  in  making  a  uniform  price 
throughout  the  territory  they  serve  regardless  of  the  distance 
between  their  consumers  and  the  company's  works. 

Where  complainants  base  their  contention  on  the  fact  that 
the  village  where  they  reside  is  in  the  heart  of  the  gas  belt  and 
they  should  therefore  not  pay  as  much  for  gas  as  other  com- 
munities twenty  miles  or  more  from  the  gas  fields,  that  it  does 
not  cost  the  company,  for  pipes  and  other  apparatus,  as  much 
to  reach  the  said  village  as  it  does  to  connect  with  the  cities 
and  the  villages  further  away,  and  that  this  should  make  a 
valid  reason  for  a  lower  rate  therein,  held,  that  while  the  con- 
tention of  the  complainants  has  some  basis  of  merit, 
nevertheless  their  contention  cannot  be  carried  out;  that  if 
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distance  of  carriage  makes  lessened  expenses  in  certain  villages 
than  in  others,  a  difference  should  be  made  between  customers 
in  the  same  city  between  those  who  live  near  the  point  where 
the  gas  enters  the  city  and  those  using  the  gas  in  the  most 
distant  parts  of  the  municipality.  Such  a  basis  for  rate  making 
applying  throughout  the  territory  served  by  the  company  would 
be  impracticable.     Proceeding  dismissed. 

Francis  M.  Cameron,  as  attorney  for  complainants, 
and  for  Andover  Chamber  of  Commerce. 

Fred  A.  Bobbins,  as  attorney  for  respondent. 

Babhite,  Commissioner. —  This  is  a  complaint  made 
by  the  purchasers  and  consumers  of  natural  gas  in  the 
village  of  Andover,  Allegany  county,  N.  Y.,  against  the 
Empire  Gas  and  Fuel  Company,  Limited.  The  com- 
pany  furnishes  gas  to  a  number  of  viUages  and  ham- 
lets  in  the  southern  part  of  the  State.  It  also  furnishes 
natural  gas  to  the  Hornell  Gas  Light  Company,  which 
latter  company  supplies  the  public  in  the  city  of  Hor- 
nell. The  rates  charged  the  public  in  Hornell  and  in 
all  other  places  served  are  uniform.  During  the  year 
1918  the  company  furnished  1,146,466  thousand  cubic 
feet  to  its  customers.  The  supply  is  drawn  from  1,176 
wells  situated  in  New  York  State  and  in  Pennsylvania. 
In  the  latter  State  the  wells  are  owned  by  the  Empire 
Gas  and  Fuel  Company  of  Pennsylvania.  The  two 
companies  while  separate  corporations  are  practically 
the  same ;  both  corporations  have  the  same  stockhold- 
ers, and  the  principal  officers  are  the  same.  The  com- 
pany also  purchases  some  gas  from  the  December  Oil 
Company.  There  are  two  hundred  and  sixteen  wells 
in  the  township  of  Andover,  including  seven  wells 
within  the  corporate  limits  and  one  well  about  one-half 
mile  from  the  village  limits.    The  eight  last  named 
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wells  flow  directly  into  the  low  pressure  distribtiting 
system  of  the  village,  producing  only  14,640  cubic  feet 
of  gas  per  day  of  twenty-four  hours.  Under  leases 
made  with  the  owners  of  the  property  upon  which  these 
wells  are  situated,  an  unlimited  supply  for  the  build- 
ings upon  the  premises  is  reserved;  consequently,  in 
severe  weather,  the  gas  from  these  wells  is  almost 
entirely  used  upon  the  premises  where  the  wells  are 
situated.  About  9.41  per  cent  of  the  gas  used  in 
Andover  comes  from  these  eight  wells,  although  as 
indicated  at  certain  times  a  much  smaller  percentage 
reaches  the  inhabitants  of  that  village.  Some  of  the 
gas  used  in  Andover  comes  from  Pennsylvania. 

The  corporation  charges  a  uniform  price  for  gas 
throughout  the  territory  in  which  it  operates.  The 
claim  of  the  complainants  is  that  Andover  being  in  the 
heart  of  the  gas  belt  should  not  pay  as  much  for  gas 
as  other  communities  twenty  miles  or  more  from  the 
gas  fields ;  that  the  pipes  and  other  apparatus  needed 
to  supply  the  more  distant  communities  are  not  needed 
for  the  requirements  of  the  cities  and  villages  near  at 
hand  to  the  source  of  supply ;  and  the  question  whether 
the  company  should  discriminate  in  rates  between  its 
customers  who  may  be  far  away  or  near  at  hand  is 
presented  for  the  determination  of  the  Commission. 

The  contention  of  the  complainants  has  some  basis 
of  merit,  and  where  the  conditions  and  circumstances 
warrant  should  be  considered,  but  the  theory  which 
underlies  the  contention  cannot  be  carried  to  the 
extreme  limit;  if,  for  example,  a  discrimination  in 
price  should  be  made  between  citizens  of  Andover  and 
citizens  of  Homell  because  less  expense  is  involved  in 
supplying  the  customers  in  the  village  than  those  in 
the  city,  then,  with  equal  logic,  a  difference  in  rate 
should  be  made  between  customers  in  the  same  city. 
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because  those  who  lived  near  at  hand  to  the  point  where 
the  gas  enters  the  city  should  pay  less  than  those  who 
nse  the  gas  in  the  most  distant  part  of  the  municipal- 
ity. Those  who  live  between  the  village  and  the  city 
should  pay  a  still  different  rate.  Under  the  same 
course  of  reasoning  with  regard  to  manufactured  gas, 
those  who  live  near  the  works  should  enjoy  a  more 
favorable  rate  than  those  who  receive  their  supply 
through  miles  of  pipes.  Such  a  basis  for  rate  making 
if  not  impossible  would  be  impracticable.  Further- 
more, the  mains  of  the  company  are  tied  together  and 
all  parts  of  the  system  receive  the  benefit  from  all 
sources  of  supply.  Furthermore,  to  carry  out  the 
theory  of  the  complainants  would  compel  the  company 
to  so  divide  its  mains  that  any  particular  community 
would  receive  benefit  only  from  the  wells  near  at  hand. 
To  compel  the  company  to  take  this  course  would  not 
in  the  language  of  the  statute  be  "  just  and  reason- 
able. *'  In  determining  the  price  to  be  charged  for  gas 
the  Commission  is  given  permission  to  **  consider  all 
facts  which  in  its  judgment  may  have  any  bearing 
upon  a  proper  determination  of  the  question.** 

It  follows  that  the  proceeding  should  be  dismissed 
and  the  case  closed  on  the  books  of  the  Commission. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  H.  C.  Drake  as 
President  of  the  Village  of  Fredonia  against  Dun- 
kirk AND  Fredonia  Telephone  Company,  as  to 
Increased  Bates,  and  as  to  Service 

Case  No.  6522 

(Pablic  Service  Commission,  Second  District,  December  18,  1919) 

Telephone  service  and  rates  —  if  defective  service  can  be  cor- 
rected snch  correction  is  a  proper  remedy  bat  when  snch  service 
is  beyond  the  reach  of  corrective  measures,  the  matter  may  be 
considered  as  bearing  upon  the  rate. 

The  proper  function  of  the  Commission  in  acting  npon  a 
service  complaint  is  to  see  that  it  is  satisfied  by  the  service 
being  made  efficient  or  adequate  as  may  be  found  necessary, 
and  where  the  defects  in  the  service  are  susceptible  of  cor- 
rectiouf  such  correction  is  the  proper  remedy  instead  of  an 
allowance  in  the  rate  to  offset  the  defective  service. 

Where  service  is  found  to  be  inherently  bad  and  beyond  the 
reach  of  corrective  measures,  the  inadequate  or  inefficient  service 
may  properly  be  given  consideration  as  bearing  upon  the  rate. 

William  S.  Steams,  attorney  for  the  village  of 
Fredonia. 

John  W.  Hunn,  president  of  the  village  of  Fredonia. 

George  H.  Frost  and  Fred  W.  Plato,  for  respondent. 

Hill,  Chairman. —  This  complaint  was  made  July 
13,  1918,  against  a  new  rate  tariff  filed  by  respondent 
with  the  Public  Service  Commission,  proposed  to  be 
put  into  effect  on  August  1,  1918,  increasing  the  indi- 
vidual line  business  rate  from  forty-eight  dollars  to 
fifty-four  dollars  per  year;  the  two-party  line  business 
rate  from  thirty-nine  dollars  to  forty-five  dollars  per 
year;  the  individual  line  residence  rate  from  thirty 
dollars  to  thirty-three  dollars  per  year ;  the  two-party 
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line  residence  rate  from  twenty-four  dollars  to  twenty- 
seven  dollars  per  year;  and  the  four-party  line  resi- 
dence rate  from  eighteen  dollars  to  twenty-one  dollars 
per  year,  with  other  minor  increases  and  with  dis- 
counts for  prompt  payment.  The  complaint  alleges 
that  the  rates  are  excessive,  and  also  that  they  are 
discriminatory,  but  no  stress  has  been  laid  upon  the 
charge  of  discrimination,  nor  are  we  pointed  to  any 
particular  feature  of  the  tariff  which  is  claimed  to  be 
discriminatory. 

The  complaint  also  alleges  that  the  service  given  by 
the  company  is  inadequate  and  ineflScient. 

Sebvigb 

In  this  case  a  large  niunber  of  witnesses  testified  to 
defective  and  inefficient  service.  These  defects  cov- 
ered various  features  of  the  service,  including  induc- 
tion, failure  of  the  switchboard  operators  to  give 
prompt  connections,  both  exchange  and  toU,  and 
especially  great  delay  and  annoyance  in  furnishing 
connections  which  went  through  the  Dunkirk  exchanges 
of  other  companies.  These  Dunkirk  connections  were 
made  between  the  customers  of  the  respondent  herein 
and  those  of  other  telephone  companies  operating  in 
Dunkirk  through  a  reciprocal  arrangement  between 
the  companies,  by  which  communication  was  furnished 
between  the  customers  of  each  company  and  the  cus- 
tomers of  the  other  companies.  It  was  satisfactorily 
established  that  this  service  was  inadequate  and  ineffi- 
cient, and  so  continued  up  to  a  very  recent  date. 

The  Commission  has  had  the  service  carefully 
inspected  since  the  giving  of  the  testimony  referred 
to.  This  inspection  covered  several  weeks,  with  the 
inspector  constantly  on  the  ground.  The  written 
report  of  the  inspector,  in  the  files  of  the  Commission, 
under  date  of  December  3,  1919,  concludes  with  this 
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statement :  ** At  the  present  time  I  consider  the  service 
fairly  good  and  that  if  it  is  kept  np  to  its  present 
standard  there  will  be  little  cause  for  subscribers  to 
complain.  Much  depends  on  the  cooperation  of  the 
two  companies  to  give  satisfactory  service  between 
Dunkirk  and  Predonia,  and  both  give  pledges  to  do 
their  best,  A  re-canvass  of  public  opinion  was  made 
on  my  last  visit  and  former  complainants  advised  me 
that  their  service  was  satisfactory.'' 

Ordinarily,  complaints  of  ineflScient  or  inadequate 
service  cannot  be  given  consideration  in  the  making  of 
a  rate.  The  proper  function  of  the  Commission  in 
acting  upon  a  service  complaint  is  to  see  that  it  is  sat- 
isfied by  the  service  being  made  efficient  or  adequate 
as  may  be  found  necessary.  Where  service  is  found 
to  be  inherently  bad  and  beyond  the  reach  of  corrective 
measures,  the  inadequate  or  inefficient  service  may 
properly  be  given  consideration  as  bearing  upon  the 
rate,  otherwise  a  first-class  rate  might  be  exacted  for 
a  second-  or  third-class  service.  But  where  the  defects 
in  the  service  are  susceptible  of  correction,  such  cor- 
rection is  the  proper  remedy  instead  of  an  allowance 
in  the  rate  to  offset  the  defective  service.  It  is  believed 
that  the  defects  in  service  which  were  justly  com- 
plained of  in  this  case  have  been  substantially  over- 
come. It  will  be  the  duty,  however,  of  the  Commission 
to  follow  up  the  operations  of  the  company  to  the  end 
that  the  service  shall  be  satisfactory  in  the  future. 

Method  of  Operation 

The  Dunkirk  and  Predonia  Telephone  Company 
occupies  the  village  of  Predonia,  with  a  population  of 
about  5,500,  which  lies  adjacent  to  the  city  of  Dunkirk, 
with  a  population  of  about  21,000,  the  business  centers 
of  the  two  municipalities  being  about  three  miles  apart 
and  the  vacant  space  between  the  two  being  inconsider- 
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able.  There  is  much  community  of  interest  between  the 
respective  populations.  The  company  also  operates  sev- 
eral rural  lines  running  into  the  country.  The  central 
office  is  in  Predonia.  The  company  has  about  one  thou- 
sand exchange  subscribers,  all  of  whom  are  in  Fredonia 
or  its  immediate  suburbs.  The  New  York  Telephone 
Company  owns  and  operates  the  neighboring  exchange 
in  Dunkirk,  having  recently  acquired  and  amalga- 
mated an  independent  company  which  formerly  com- 
peted with  it  there.  The  number  of  subscribers  of  the 
New  York  company  in  the  Dunkirk  exchange  as  shown 
by  the  directory  of  May,  1918,  was  about  789,  and  the 
independent  line  in  Dunkirk  had  about  1,270  subscrib- 
ers. By  a  reciprocal  arrangement  between  the  respec- 
tive companies,  the  Dunkirk  subscribers  of  both  Dun- 
kirk companies  were  included  within  the  free  exchange 
area  of  the  Fredonia  company,  and  vice  versa,  the  cen- 
tral offices  being  connected  by  trunk  lines,  and  this 
arrangement  now  continues  after  the  amalgamation 
of  the  properties  of  the  two  Dunkirk  companies. 

The  exchange  rates  of  both  the  Dunkirk  and  Pre- 
donia companies  could  be  adjusted  to  a  lower  basis 
than  is  called  for  by  the  present  system  of  operation, 
if  instead  of  treating  the  zones  occupied  by  each  as  a 
common  zone  served  by  both,  the  free  exchange  areas 
were  separated  and  a  toll  charge  between  the  two  inau- 
gurated. This  would  seem  a  more. just  arrangement 
than  that  in  use,  for  the  reason  that  the  cost  of  inter- 
zone  service  would  thus  be  wholly  borne  by  those  sub- 
scribers making  use  of  it  in  exact  proportion  to  the  use 
made  by  each,  while  the  subscriber  who  used  interzone 
service  little  or  none  would  be  required  to  contribute 
little  or  nothing,  depending  on  the  extent  of  use. 
Theoretically  this  change  should  be  made,  but  the 
counsel  for  both  the  company  and  the  village  of  Pre- 
donia state  unreservedly  that  the  change  would  not 
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be  satisfactory  to  the  Fredonia  subscribers.  In  this 
connection  it  appears  that  in  1914  the  companies  filed 
with  the  Commission  schedules  initiating  a  five-cent 
toll  rate  between  these  two  points,  and  that  four  com- 
plaints were  at  once  filed  against  them  (Case No. 4306). 
Before  a  hearing  was  had  the  schedules  were  all  with- 
drawn by  agreement  between  the  companies  and  the 
complainants,  and  it  is  stated  that  the  sentiment  in 
the  communities  then  was  and  continues  to  be  very 
generally  against  such  a  toll  charge.  Under  the  cir- 
cumstances it  does  not  seem  wise  to  force  such  an 
arrangement  on  these  communities,  notwithstanding 
the  view  of  the  Commission  that  it  would  be  the  fairer 
of  the  two  methods  of  intercommunication.  If  in  the 
future  the  question  should  be  again  raised,  the  dis- 
position of  the  present  case  will  be  no  bar  to  its 
further  consideration. 

Bates 

It  remains  to  consider  whether  or  not  the  rates  com- 
plained  of  and  which  are  now  in  effect  will  yield  the 
company  more  than  a  reasonable  return  upon  the 
value  of  its  property  devoted  to  public  use  with  reason- 
able allowances  for  contingencies  and  additions  to 
surplus  within  the  intent  and  meaning  of  the  statute. 

During  the  progress  of  the  complaint  an  examina- 
tion of  the  company 's  books  was  made  by  the  Commis- 
sion, and  a  report  thereon  under  date  of  September  24, 
1918,  was  made  by  the  Commission's  division  of  capi- 
talization and  transmitted  to  the  respective  counsel 
for  their  information.  Briefly,  this  report  assumed  a 
property  valuation  of  $70,000  as  a  proper  sum  upon 
which  to  compute  the  return,  and  showed  that  with 
operating  revenues  of  $25,000,  which  the  new  rates 
were  assumed  to  make  available,  and  operating 
expenses  and  depreciation  of  $18,600,  with  taxes  of 
$800,  there  would  be  available  for  surplus  and  contin- 
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gencieSy  $5,600,  equal  to  8  per  cent  on  the  $70,000 
assumed  as  above  stated. 

We  now  have  available,  however,  an  actual  income 
account  from  the  books  of  the  company  for  eleven 
months  beginning  January  1, 1919,  during  all  of  which 
time  the  disputed  rates  were  in  effect. 

This  statement  follows: 

DuimiRK  AJSTD  Predonia  Telephone  Company 

Income  Accovmt  for  Eleven  Months,  January  1,  1919, 
to  November  30,  1919,  Both  Dates  Inclusive. 

Operating  Revenue  and  In- 
come Accounts: 
Exchange  service  revenues . . .  $20,220  57 
Toll  service  revenues 1,580  65 

$21,801  22 

Taxes  assignable  to  operations 1,052  77 

$20,748  45 
Interest  deductions 533  04 

$20,215  41 

Operating  Expense  Accounts : 

Repairs  of  wire  plant $2,309  54 

Repairs  of  equipment 846  21 

Station  removals  and  changes .        965  00 
Depreciation    of    plant    and 

equipment 4,400  00 

Operators^  wages 5,171  20 

Central    office    supplies    and 

expenses 1,211  67 

Commercial  expenses  1,433  54 

General  administration 2,326  54 

Insurance 389  01 

19,052  71 

Net  corporate  income $1,162  70 
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It  thus  appears  that  the  actual  operations  have  been 
much  less  favorable  than  the  estimate  above  referred 
to.  I  am  inclined  to  think  that  the  item  for  deprecia- 
tion of  plant  and  equipment^  $4^400  for  the  eleven 
months,  may  be  fairly  criticised,  and  if  we  reduce  this 
item  to  $4,000  for  the  year,  we  get  a  net  corporate 
income  for  the  year  slightly  in  excess  of  $2,000.  There 
does  not  seem  much  room  for  argument  and  there  was 
no  substantial  contention  about  the  value  of  the  com- 
pany's  property  in  public  use.  If  we  adopt  the  book 
figure  of  the  company,  $75,675,  and  deduct  all  of  the 
depreciation  reserve  set  up  by  the  company,  amounting 
to  $20,757,  we  find  as  a  rate  base  $54,918. 

Whether  we  take  6,  7,  or  8  per  cent  as  a  rate  of 
return,  it  is  apparent  that  the  net  income  of  the  com- 
pany is  below  the  required  amount.  It  is  also  easily 
ascertained  from  the  financial  history  of  the  company 
as  made  apparent  from  its  books  that  there  is  no  accu- 
mulation of  excessive  earnings  in  the  past  which  can 
be  taken  into  account  in  considering  the  return  to 
which  it  is  now  entitled. 

Under  the  circumstances,  we  can  find  no  ground 
upon  which  to  determine  that  the  rates  complained  of 
are  unjust  or  unreasonable,  and  the  complaint  must, 
therefore,  be  dismissed. 

All  concur. 
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In  the  Matter  of  the  Petition  of  Hastings  Railway 
CoBiPANY,  Inc.  (Street  Surface  Railroad),  under 
Section  9  of  the  Railroad  Law,  for  a  Certificate  that 
It  Has  Lawfully  Published  Its  Certificate  of  Incor- 
poration and  that  Public  Convenience  and  a  Neces- 
sity Require  the  Construction  of  Its  Railroad;  and 
under  Section  53,  Public  Service  Conunissions  Law, 
for  Permission  to  Begin  Construction  of  Its  Rail- 
road and  Exercise  Franchise  from  the  Village  of 
Hastings-on-Hudson 

Case  No.  7194 

(Public  Service  Commission,  Second  District,  December  23,  1919) 

A  proposed  lino  of  street  surface  railrotd  sihonld  not  be  denied  a 
eertiflcate  of  pnblic  oonTonience  and  necessity  on  the  gronnd 
that  it  does  not  reach  a  territory  which  formerly  had  similar 
service* 

The  matter  here  at  issuance  is  on  a  petition  for  a  certificate 
of  pnblic  convenience  and  necessity  and  also  for  the  approval 
of  a  local  franchise  granted  by  village  authorities  and  for  snch 
other  incidental  orders  as  will  pennit  the  operation  of  a  pro- 
posed street  surface  railroad.  The  most  of  the  territory  in  which 
the  projected  line  will  extend  was  formerly  served  by  anothei 
corporation  which  operated  therein  a  street  surface  railroad 
for  some  nineteen  years.  The  old  company  extended,  however, 
beyond  the  present  proposed  terminal.  The  former  service  was 
discontinued  on  the  ground  of  want  of  necessity.  The  effect 
of  the  proposed  operation  of  the  new  line  would  be  to  allow 
the  resumption  of  street  railroad  traffic  along  merely  a  portion 
of  the  old  line.  Held,  that  while  it  is  unfortunate  that  the 
present  application  deprives  certain  portions  of  the  vil- 
lage of  smfaoe  railroad  facilities,  nevertheless  the  facts 
show  that  a  large  number  of  persons  will  be  benefited 
by  the  projected  road  and  it  is  obvious  that  such  a 
public  convenience  ought  not  to  be  denied  a  certificate  neces^ 
sary  to  its  local  operation  for  the  re^sou  that  it  does  not  extend 
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a  sufficient  distance  to  acconmiodate  other  people,  who  might 
be  benefited  by  the  more  extended  construction.  The  local  fran- 
chise granted  is  perpetual  but  that  is  a  question  that  must  very 
largely  be  settled  by  the  municipality  and  the  Commission  ought 
not  to  interfere  unless  there  is  an  abuse  of  municipal  discretion 
and  no  such  abuse  appears  herein ;  that  none  of  the  other  points 
raised  interfere  with  the  granting  of  the  certificate  and  such 
certificate  should  be  issued  and  an  order  granted,  the  latter 
subject  to  the  conditions  outlined  in  the  opinion  herein. 

Alfred  T.  Davison,  for  petitioner. 

Thomas  J.  Goodwin,  president,  and  Frederick  T. 
Bums,  attorney,  for  the  village  of  Hastings. 

Harry  J.  Prie,  president,  and  A.  C.  Glazier,  for 
Uniontown  Taxpayers  and  Citizens  Association,  in 
opposition. 

William  J.  Eastabrooks,  personally,  in  opposition. 

J.  S.  Zinsser,  for  Zinsser  &  Company,  and  August 
Zinsser  Eealty  Company,  in  opposition. 

A  large  number  of  individuals  also  appeared 
personally. 

Kellogg,  Commissioner. —  For  about  nineteen  years 
prior  to  April  last,  the  Yonkers  Railroad  Company 
operated  a  street  surface  railroad  in  the  village  of 
Has  tings-on-Hudson. 

This  was  an  extension  of  its  Warburton  avenue  line 
in  the  city  of  Yonkers,  which  continuing  in  the  adjacent 
municipality  of  Hastings-on-Hudson  ran  northerly  on 
Warburton  avenue  to  Main  street  in  that  village, 
thence  turning  easterly  ran  to  Farragut  road,  and 
thence  over  Farragut  road  in  a  general  southeasterly 
direction  to  the  intersection  of  Green  street.  The 
entire  distance  occupied  in  the  streets  of  the  village  of 
Hftstings-on-Hudsoji  wfts  2,165  miles. 
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In  December,  1918,  the  Yonkers  Railroad  Company 
made  application  to  this  Commission  for  permission  to 
abandon  certain  portions  of  its  road,  including  the 
foregoing  described  part  in  the  village  of  Hastings- 
on-Hndson.  The  opinion  of  the  Commission  was  writ- 
ten by  the  chairman,  and  is  based  upon  the  theory  that 
as  it  appeared  that  operating  expenses  largely  ex- 
ceeded the  entire  revenues  of  the  line,  public  conven- 
ience did  not  require  its  continued  operation  in 
Hastings-on-Hudson.  Case  No.  6684;  19  State  Dept. 
Rep.  201. 

Under  conditions  as  they  then  existed  a  single  five- 
cent  fare  was  charged  from  the  terminus  of  the  line  in 
the  village  of  Hastings  to  the  subway  in  New  York 
city,  a  distance  of  about  nine  miles.  Since  that  time 
changes  have  been  made  permitting  the  collection  of 
two  five-cent  fares  from  passengers  from  the  north- 
erly bounds  of  the  city  of  Yonkers  to  the  subway. 

In  Case  No.  6925  the  Yonkers  Railroad  Company, 
in  July,  1919,  filed  with  this  Commission  a  petition  to 
again  extend  its  railroad  over  that  portion  of  the  old 
route  from  the  boundary  line  between  these  munici- 
palities and  the  intersection  of  Main  street  and  War- 
burton  avenue  in  Hastings-on-Hudson.  This  privi- 
lege was  applied  for  under  a  new  franchise  issued  by 
the  village  authorities,  which  placed  certain  restric- 
tions on  the  powers  of  this  Commission,  and  the  appli- 
cation was  denied. 

The  project  under  consideration  in  this  case  is  a 
new  street  surface  railroad  corporation,  distinct  in 
its  corporate  entity  but  affiliated  in  ownership  with 
the  Yonkers  Railroad  Company,  to  operate  a  portion 
of  the  Hastings  line  consisting  of  so  much  of  the  same 
as  was  on  Warburton  avenue,  and  546  feet  of  the  por- 
tion on  Main  street,  running  easterly  for  that  distance 
from  Warburton  avenue. 
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The  petitioner  has  filed  its  certificate  of  incorpora- 
tion for  operation  over  this  route.  The  consent  of  the 
local  authorities  is  in  perpetuity  and  contains  no 
restrictions  except  the  statutory  reference  to  the  pro- 
visions of  the  Railroad  Law,  and  a  provision  limiting 
the  use  of  that  portion  of  the  line  on  Main  street  to  the 
storage  of  cars  only. 

The  petitioner  now  applies  for  the  issuance  by  this 
Commission  of  a  certificate  of  convenience  and  neces- 
sity under  section  9  of  the  Railroad  Law,  and  also  asks 
that  permission  and  approval  be  given  to  the  exercise 
of  the  franchise  or  right  given  by  the  consent  of  the 
village  authorities,  and  for  such  other  orders  and 
determination  in  the  premises  as  will  permit  the  opera- 
tion of  the  proposed  railroad  line.  The  latter  part  of 
the  application  apparently  comes  under  section  53  of 
the  Public  Service  Commissions  Law. 

It  will  be  noted  that  the  practical  effect  of  this  pro- 
posed procedure,  and  the  operation  of  this  railroad,  if 
permitted,  would  be  to  allow  the  resumption  of  street 
railroad  traflSc  as  far  northerly  as  the  corner  of  War- 
burton  avenue  and  Main  street,  with  the  added  right 
to  the  railroad  company  of  moving  its  cars  around  the 
corner  in  Main  street,  and  leaving  them  there  at 
any  point  on  said  street  not  more  than  546  feet  distant 
from  the  corner  of  Warburton  avenue. 

One  result  of  this  proposed  change,  which  gives  rise 
to  much  opposition,  would  be  the  continued  deprivation 
of  the  portion  of  the  village  tributary  to  that  part  of 
the  line  which  was  formerly  operated  on  Farragut 
road,  of  trolley  facilities  permitting  their  direct  trans- 
portation to  Yonkers  and  the  city  of  New  York,  a 
privilege  they  enjoyed  for  about  nineteen  years  prior 
to  last  April. 

The  rails,  poles  and  wires  of  the  old  line  have  been 
left  in  positioR  oft  Wftrb^rtou  av^nuQ  and  on  Main 
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street,  to  the  extent  of  the  546  feet  in  question,  but 
have  been  removed  from  the  remainder  of  Main  street 
and  Farragnt  road,  a  distance  of  about  four-fifths  of  a 
mile.  All  that  is  necessary  to  commence  operation, 
therefore,  to  the  limited  extent  proposed,  is  to  obtain 
the  necessary  legal  consents  to  commence  the  opera- 
tion of  the  cars,  which  will  undoubtedly  be  run  in  con-, 
nection  with  the  connecting  line  of  the  Tonkers 
railroad. 

The  sections  of  the  village  of  Hastings-on-Hudson 
affected  by  this  deprivation  of  trolley  service,  which 
they  formerly  enjoyed,  are  known  as  Hastings  Heights 
and  Uniontown,  and  from  them,  especially  the  latter,  a 
very  determined  opposition  has  developed  to  the  grant- 
ing of  any  franchise  which  does  not  include  them  within 
its  scope.  That  is  to  say,  if  the  railroad  is  not  of 
sufficient  length  to  reach  these  sections,  they  oppose 
the  granting  of  franchises  or  other  rights  i)ermitting 
the  operation  of  any  portion  of  the  railroad  within  the 
village  limits. 

It  is  not  to  be  wondered  at  that  people  who  have 
located,  purchased  property,  and  perhaps  erected 
homes  in  the  expectation  of  a  continuance  of  a  long 
established  transportation  service,  should  be  indignant 
and  feel  outraged  at  the  cessation  of  that  service.  And 
it  is  to  be  hoped  that  their  very  natural  desire  and 
demand  for  transportation  may,  at  a  not  far  distant 
date,  when  normal  conditions  are  resumed,  be  complied 
with. 

But  tbe  only  present  question  is  whether  this 
proposed  limited  strip  of  railroad  serves  the  public 
convenience  and  necessity,  so  that  the  certificate  of 
this  Commission  should  issue  to  that  effect,  and  its 
permission  to  exercise  franchises  granted  by  local 
authorities  be  given. 

The  village  in  question  has  a  population  of  about 
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5,500  people,  and  a  test  count,  on  the  formerly  oper- 
ated line,  showed  that  about  3,800  passengers  were 
carried  in  this  village,  or  about  1,900  each  way,  per 
day.  This  shows  a  very  substantial  demand  for  this 
service,  and  a  very  large  proportion  of  these  patrons 
will  be  accommodated  by  the  limited  and  shorter  line, 
.the  operation  of  which  is  now  proposed  to  be  restored. 

It  is  quite  apparent  that  a  line  of  railroad  which  will 
serve  public  convenience  so  far  as  it  is  operated  ought 
not  to  be  denied  the  certificate  necessary  to  its  legal 
operation  for  the  reason  that  it  does  not  extend  a  suffi- 
cient distance  to  accommodate  other  people,  who  might 
be  benefited  by  the  more  extended  construction.  The 
fact  that  the  shorter  line  is  necessary,  and  serves  a 
public  convenience,  certainly  does  not  preclude  the 
issuance  of  a  certificate  to  that  effect,  even  though  the 
longer  line  would  be  still  more  beneficial. 

The  construction  and  operation  of  a  public  utility, 
which  is  good  as  far  as  it  goes,  should  not  be  prevented, 
and  its  probable  patrons  be  denied  its  service  because 
its  promoters  do  not  propose  to  extend  such  service  to 
other  people  who  are  desirous  of  having  similar 
accommodation. 

The  opinion  of  this  Commission  written  in  Case  No. 
6684,  previously  referred  to,  was  read  upon  the  hear- 
ing by  the  opposition,  and  it  was  urged  as  a  holding  to 
the  effect  that  public  convenience  and  necessity  did  not 
require  the  construction  of  any  line  in  the  village  of 
Hastings-on-Hudson,  because  it  could  not  prove  finan- 
cially profitable.  That  opinion  undoubtedly  goes  far 
along  this  line,  but  it  is  based  upon  figures  and  facts 
as  they  then  existed,  when  only  a  single  five-cent  fare 
was  permitted  from  the  end  of  the  line  at  Uniontown 
to  the  subway  in  the  city  of  New  York.  If  this  pro- 
posed railroad  is  operated,  three  fares  will  be  collected 
over  this  distance,  one  in  the  village  of  He^stings-on" 
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Hudson,  and  two  in  the  city  of  Yonkers.  This  will 
very  materially  change  the  situation  as  to  probable 
receipts,  from  that  considered  in  that  case,  and  as  in 
all  litigation,  the  opinion  must  be  construed  in  con- 
nection with  the  conditions  then  existing  and  under 
consideration. 

It  is  also  urged  that  a  franchise  in  perpetuity  ought 
not  to  be  approved.  The  term  of  the  franchise  is  a 
matter  largely  within  the  discretion  of  the  municipal 
authorities,  and  unless  there  is  an  abuse  of  such  dis- 
cretion, the  Commission  should  not  interfere.  Such 
abuse  does  not  appear  here.  It  is  also  objected  that 
the  franchise  excludes  the  use  of  underground  con- 
duits in  lieu  of  overhead  trolley  wires.  This  is  not  an 
objection  which  should  prevent  the  granting  of  the 
franchise,  as  throughout  this  entire  district  overhead 
trolley  wires  are  permitted,  and  necessarily  so,  for 
reasons  of  economy. 

Another  question  arises  here  from  the  fact  that 
although  the  certificate  of  incorporation  permits  this 
proposed  railroad  to  be  operated  over  546  feet  of 
Main  street,  the  franchise  granted  by  the  board  of 
ti-ustees,  with  regard  to  that  portion  of  the  highways, 
is  limited  to  car  storage  purposes.  This  does  seem  to 
be  a  very  peculiar  and  unusual  restriction. 

This  feature  developed  violent  protest  from  many 
quarters,  the  fire  chief  of  the  village  himself  appearing 
in  opposition,  claiming  that  the  storage  of  cars  on  this 
street,  only  thirty-four  feet  in  width  from  curb  to  curb, 
would  be  dangerous  in  case  of  fire  alarms. 

The  company  on  the  hearing  disclaimed  any  inten- 
tions of  using  it  for  storage  purposes,  except  so  far 
as  it  may  be  necessary  to  run  cars  to  and  from  the 
end  of  the  line,  and  to  wait  there  for  a  short  time 
before  their  return  trips.  Sometimes  in  peak  hour 
rush,  when  many  men  are  employed  by  the  Hastings- 
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on-Hudson  industries,  as  many  as  seven  or  eight  cars 
are  necessarily  in  use  at  the  same  time  to  transport 
workmen  to  and  from  Tonkers  and  points  further 
south,  at  the  time  of  the  opening  and  closing  of  the 
works,  and  these  cars  have  to  be  run  to  the  end  of  the 
line  and  remain  until  they  return  in  the  due  course  of 
operation. 

The  route  described  in  the  application  of  the  Yonkers 
Railroad  Company,  which  was  denied  in  Case  No.  6925, 
only  ran  from  Warburton  avenue  to  the  comer  of 
Main  street,  and  the  president  of  the  village  stated  at 
the  hearing  that  the  extension  of  the  franchise  around 
the  comer  of  Main  street  was  desirable,  in  order  that 
the  cars  may  turn  the  comer  and  there  await  their 
return  trips  off  of  Warburton  avenue. 

This  would  seem  to  be  a  most  commendable  plan 
because  if  the  line  ended  on  Warburton  avenue,  and 
the  cars  stopped  there,  and  waited  for  the  return  trip, 
the  condition  would  be  a  very  dangerous  one  indeed. 
The  street  is  a  narrow  one,  and  is  part  of  the  main 
highway  from  New  York  city  northerly.  Many  thou- 
sands of  automobiles  traverse  it  every  day,  and  it  is 
not  a  proper  or  safe  place  for  the  stoppage  of  a  car 
as  a  terminus  of  a  line,  for  either  the  alighting  or 
taking  on  board  of  any  large  number  of  passengers. 
The  operation  of  the  cars  around  the  comer,  in  Main 
street,  is  a  much  better  plan. 

Of  course  cars  should  not  be  permitted  to  remain 
there  for  any  unnecessary  or  improper  length  of  time, 
and  it  would  not  seem  that  the  railroad  would  wish  to 
leave  its  cars  over  night,  as  it  is  suggested  that  it 
might  under  the  provisions  of  the  franchise,  as 
undoubtedly  damage  to  the  cars  would  ensue,  and  the 
crews  after  being  transported  away  at  night  would 
have  to  be  sent  in  the  morning  to  commence  their 
operatioui  and  an  unnecessary  expense  would  thereby 
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be  incurred.  If  the  railroad  company,  contrary  to 
what  its  representative  stated  to  be  its  desire  in  the 
matter,  uses  this  part  of  the  line  for  the  storage  of 
cars,  to  an  unnecessary  extent,  or  to  a  degree  to  inter- 
fore  in  the  slightest  with  the  proper  operation  of  the 
fire  department,  such  conduct  could  be,  and  undoubt- 
edly would  be,  stopped  under  the  regulatory  powers  of 
this  Commission. 

But,  further,  a  franchise,  which  if  fully  exercised 
would  be  dangerous  to  public  security,  and  which  the 
railroad  says  it  does  not  propose  to  use,  should  not 
be  approved  unconditionally.  And  this  permission  to 
operate  under  this  franchise  should  be  given  by  this 
Commission  only  with  proper  conditions  eliminating 
all  danger,  and  prohibiting  practices,  which  it  is 
claimed  are  not  contemplated,  but  which  under  the  pro- 
visions of  the  franchise,  if  not  restricted,  could  be 
legally  exercised. 

This  franchise  assuming  to  permit  the  storage  of 
cars  in  Main  street  should  be  approved  only  upon 
the  condition  that  no  cars  should  be  left  upon  said 
street  after  the  cessation  of  the  operation  of  the  road 
at  night,  and  before  commencement  of  the  movement 
of  cars  in  the  morning.  And  furthermore  cars  should 
not  be  left  upon  said  street,  except  for  such  time  as 
may  be  necessary  after  the  completion  of  their  north- 
erly run,  until  they  can  commence  in  prompt  course  of 
operation  their  return  trips  to  the  south. 

It  is  to  be  regretted  that  the  railroad  company  does  f 
cot  see  fit  to  reinstate  the  entire  line  operated  for  so 
many  years,  as  it  is  quite  probable  that  with  the  pres- 
ent fares  the  burden  of  operation  of  the  entire  former 
line  could  be  successfully  borne.  But  if  the  new  com- 
pany does  not  see  fit  to  undertake  the  operation  of  the 
more  extended  line,  it  should  not  be  prevented  from 
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operating  for  the  shorter  distance.  The  operation  may 
prove  so  profitable  and  pleasant  that  the  company  may 
shortly  see  its  way  clear  to  resume^  with  reasonable 
expectation  of  added  gain,  the  operation  in  effect  for 
many  years,  by  the  extension  of  the  franchise  now 
applied  for. 

The  hearing  on  this  matter  was  held  at  the  public 
school  in  the  village  of  Hastings-on-Hndson,  on  the 
evening  of  December  17, 1919.  Several  hundred  people 
were  in  attendance,  and  the  feeling  both  for  and 
against  the  application  was  very  intense.  The  matter 
was  most  thoroughly  and  intelligently  discussed,  on  all 
sides,  and  notwithstanding  the  earnestness  of  the  par- 
ties in  interest,  and  their  very  proper  anxiety,  all  pres- 
ent conducted  themselves  with  much  dignity,  discussed 
the  various  questions  with  much  calmness,  refrained, 
except  in  a  few  minor  instances,  from  personalities, 
and  very  decidedly  assisted  the  sitting  Commissioner 
in  arriving  at  the  conclusions  in  this  case,  for  which 
they  are  entitled  to  the  thanks  and  appreciation  of  the 
entire  Commission. 

It  is  to  be  regretted  that  the  needs  of  this  entire 
community  cannot  be  served  by  proper  transportation 
facilities,  but  it  is  hoped  that  a  beginning  will  be  made, 
in  the  exercise  of  the  franchise  here  applied  for,  and 
that  such  franchise,  at  a  not  distant  date,  will  be 
extended  to  accommodate  the  entire  community. 

The  certificate  should  be  issued  and  an  order 
granted,  the  latter  subject  to  the  conditions  as  to 
storage  of  cars  on  Main  street  heretofore  indicated. 

Hill,  Chairman,  and  Barhite  and  Fennell,  Commis- 
sioners, concur;  Irvine,  Commissioner,  not  present. 
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In  the  Matter  of  the  Petition  of  Obanoe  Cottnty  Tbao- 
TioN  Company,  under  Section  184  Railroad  Law,  for 
Approval  of  a  Declaration  of  Abandonment  of  a 
Portion  of  its  Constructed  Route  in  the  City  of 
Newburgh 

Case  No.  6921 

(Public  Service  Commission,  Second  District,  Jannary  6,  1920) 


by  a  traction  company  of  abandonment  of  an  entire 
line  of  its  system  wiU  not  be  approved  even  though  approval 
might  have  been  given  covering  a  portion  of  such  line. 

A  traction  company  submitted  for  approval  its  declaration 
of  abandonment  of  a  branch  of  its  line  within  a  city.  It  was 
shown  in  the  case  and  from  the  records  of  the  company  on 
file  with  the  Commission  that  the  system  had  not  produced  a 
fair  return  upon  the  investment  and  that  the  line  in  question 
since  its  construction  has  never  been  a  paying  one.  After 
examination  of  the  territory  the  suggestion  was  made  by  the 
Commission  that  instead  of  two  dead  ends  which  would  result 
from  the  abandonment  asked  for  a  loop  be  made  requiring  the 
abandonment  of  a  portion  of  the  proposed  abandonment  and 
the  construction  of  a  new  line  to  form  the  suggested  loop. 
Held,  that  while  the  abandonment  of  a  portion  of  the  territory 
and  the  refusal  of  permission  to  abandon  the  rest  of  the  line 
would  be  proper,  the  declaration  of  abandonment  as  it  now 
comes  before  the  Commission  is  for  its  approval  as  presented 
and  the  Commission  having  no  power  to  modify  the  declaration 
cannot  g^ve  its  approval  to  the  declaration  of  abandonment  of 
the  whole  line  as  submitted  to  it. 

Ainsworth,  Carlisle,  Sullivan  &  Archibald  (by  Mr. 
Carlisle),  B.  Bryant  Odell,  secretary,  and  William  F. 
Cassedy,  counsel,  for  petitioner. 

Jonathan  B.  Wilson,  mayor,  and  John  B.  Corwin, 
corporation  counsel,  for  the  city  of  Newburgh, 


32  State  Depabtment  Beports 


[Vol.  22]     Public  Service  Commission,  Second  District 


Graham  Witschief,  for  various  objectors. 

Fbnnbll,  Commissioner. —  This  is  an  application  by 
the  Orange  County  Traction  Company  for  approval 
of  a  declaration  of  abandonment  of  a  branch  of  its 
line  within  the  city  of  Newbnrgh  known  as  the  Bridge 
street  line.  This  line  begins  at  the  intersection  of 
Renwick  and  Liberty  streets  and  extends  through  Ren- 
wick  street  and  Bridge  street  to  the  terminus  of  the 
line  near  Quassaic  bridge,  a  distance  of  2,900  feet. 

The  reason  given  in  the  petition  for  the  abandon- 
ment is,  in  effect,  that  the  portion  of  the  company's 
route  sought  to  be  discontinued  is  no  longer  necessary 
for  the  successful  operation  of  the  railroad  of  the  peti- 
tioner and  the  convenience  of  the  public.  The  main 
reason  developed  by  the  testimony  is  the  claim  of  the 
railroad  company  that  the  Bridge  street  line  is  not 
financially  successful. 

The  evidence  in  the  case  and  the  reports  of  the  cor- 
poration on  file  with  the  Commission  show  that  the 
system  as  a  whole  has  not  produced  a  fair  return  upon 
investment  and  that  the  line  in  question  has  never, 
since  its  construction,  been  a  paying  one. 

The  Bridge  street  line  extends  from  its  junction 
with  the  Liberty  street  line  at  the  corner  of  Renwick 
and  Liberty  streets  in  a  westerly  direction  along  Ren- 
wick street,  a  distance  of  1,425  feet  to  the  corner  of 
Renwick,  William  and  Bridge  streets,  thence  along 
Bridge  street  in  a  southwesterly  direction  1,475  feet 
to  Quassaic  bridge.  The  evidence  in  the  case,  a  per- 
sonal inspection  of  the  locality  by  the  sitting  Com- 
missioner and  a  subsequent  inspection  and  study  of 
the  same  locality  by  the  chief  of  the  division  of  street 
railroads  of  the  Public  Service  Commission  show  that 
the  line  on  Renwick  street  from  Liberty  street  to  Wil- 
liam street,  a  distance  of  four  blocks,  serves  a  public 
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convenience  as  the  territory  on  both  sides  of  the  track 
along  those  blocks  is  reasonably  well  built  np,  and 
while  the  line  does  not  pay  its  own  way  it  would  seem 
as  though  the  rest  of  the  system  might  reasonably 
carry  this  portion  of  the  line  for  the  public  con- 
venience. However,  that  portion  of  the  line  extending 
from  the  comer  of  Benwick,  William  and  Bridge 
streets  along  Bridge  street  to  Quassaic  bridge  runs 
through  a  sparsely  settled  section  and  the  use  of  the 
line  over  a  period  of  years  indicates  that  it  does  not 
serve  the  public  convenience  to  a  very  large  extent. 

It  has  been  suggested  that  the  territory  lying  in  the 
right  angle  between  Benwick  street  which  runs  west- 
erly from  Liberty,  and  Liberty  street  which  runs 
southerly  from  Benwick,  would  be  better  served  by  a 
loop  connecting  the  dead  end  at  the  end  of  Liberty 
street  line  and  what  would  be  a  dead  end  on  the  Ben- 
wick street  line  if  the  Bridge  street  end  of  that  line 
were  abandoned.  Such  a  loop  would  probably  require 
the  abandonment  of  the  Benwick  street  line  beyond 
Monument  street,  and  the  construction  of  a  new  line 
southerly  on  Monument  street  four  blocks  to  Henry 
street,  thence  easterly  on  Henry  street  to  Liberty 
street.  There  would  be  suflBcient  track  in  the  aban- 
doned line  to  build  the  loop.  Such  a  loop  would  prob- 
ably serve  a  greater  public  convenience  than  either  the 
present  layout  or  the  two  dead  ends  if  part  of  the 
Bridge  street  line  is  abandoned. 

While  it  would  seem  proper  to  permit  the  abandon- 
ment of  the  Bridge  street  line  from  the  corner  of  Ben- 
wiek,  William  and  Bridge  streets  to  the  Quassaic 
bridge,  and  refuse  permission  to  abandon  the  line  from 
the  comer  of  Benwick,  William  and  Bridge  streets 
to  the  comer  of  Benwick  and  Liberty  streets,  there 
may  be  some  question  as  to  the  power  of  the  Conmais- 
sion  to  make  such  an  order.    As  there  is  before  the 
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Commission  in  the  instant  case  a  *'  declaration  of 
abandonment  ^'  of  the  whole  line  and  as  **  such 
declaration  ^'  has  been  submitted  to  this  Commission 
for  its  approval  and  as  the  Commission  should  not  ap- 
prove the  declaration  as  it  stands  and  has  no  power 
to  modify  the  declaration^  the  Commission  cannot  give 
its  approval  to  the  declaration  of  abandonment  of  the 
whole  line  as  submitted  to  it  and  an  order  has  been 
drawn  accordingly. 

If  the  petitioning  company  desires  to  submit  a 
declaration  of  abandonment  of  the  Bridge  street  line 
between  the  corner  of  Renwick,  William  and  Bridge 
streets  and  the  Quassaic  bridge  the  Commission  can 
give  speedy  action  thereon  as  the  evidence  in  this  case 
will  be  available. 

All  concur. 


In  the  Matter  of  the  Petition  (or  Complaint)  of  Owego 
Gas  Light  Company,  under  Sections  71  and  72,  Pub- 
lic Service  Commissions  Law,  for  Authority  to 
Increase  Oas  Bate 

Case  No.  6937 

(Public  Service  Commission,  Second  District,  January  6,  1920) 

Where  a  gaa  company  shows  that  it  is  making  and  delivering  gaa 
of  good  quality  and  is  endeavoring  to  render  to  the  public 
satisfactory  service,  even  to  the  extent  of  causing  a  deficit,  a 
complaint  against  certain  features  of  the  service  rendered 
will  not  be  allowed  to  prevent  such  company  from  increasing 
its  service  rate. 

This  matter  is  before  the  Commission  on  the  application  of 
a  gBS  company  for  permission  to  increase  its  gas  rate  from  one 
dollar  and  twenty-five  cents  to  one  dollar  and  fifty  cents  per 
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1,000  cubic  feet.  Upon  the  filing  of  this  complaint  objections 
were  made  based  upon  alleged  inadequate  service.  Upon  the 
hearings  it  was  claimed  that  the  company  was  entitled  to  the 
advance  of  rates  asked  for,  in  order  to  make  up  an  operating 
deficit.  The  inadequacy  of  certain  features  of  the  service  ren- 
dered was  shown  to  be  the  result  of  old  service  pipes  between  the 
mains  and  the  burners  which  are  being  cared  for  as  they  are 
brought  to  the  attention  of  the  company.  Held,  that  the  service 
eomplaint  is  the  result  of  conditions  in  service  lines  and  house 
lines  between  the  mains  and  the  house  lines  and  that  the  com- 
pany having  shown  that  it  is  endeavoring  to  make  and  deliver 
gas  of  good  quality  and  to  render  satisfactory  service,  in  view 
of  the  operating  deficit  shown,  it  is  only  fair  that  the  increase 
asked  for  be  allowed. 

C.  E.  Stickles,  F.  W.  Clifford,  F.  J.  Davis,  OdeU  J. 
Watros,  complainants,  in  person. 

E.  H.  Palmer,  President,  and  H.  0.  Palmer,  Vice- 
President,  respectively,  of  Owego  Gas  Light  Company, 
Geneva,  N.  Y. 

FsNNELL,  Conamissioner. —  The  above  company  asks 
permission  to  increase  its  rate  for  gas  from  one  dol- 
lar and  twenty-five  cents  per  1,000  cubic  feet  to  one 
dollar  and  fifty  cents  per  1,000  cubic  feet.  The  Com- 
mission allowed  an  increase  from  one  dollar  per  1,000 
cubic  feet  to  one  dollar  and  twenty-five  cents  per  1,000 
cubic  feet,  April  17, 1919  (case  No.  6445 ;  19  State  Dept. 
Eep.  199).  The  company  had  preAdously  filed  a  sched- 
ule containing  a  service  charge  of  fifty  cents  a  month. 

In  answer  to  the  request  for  an  increase  a  complaint 
against  service  was  made.  Hearings  were  held  at 
Albany  and  Owego.  The  company  urges  that  it  is 
entitled  to  the  advance  in  rate,  not  because  such  ad- 
vance would  constitute  a  ''  fair  return  ''  on  value,  but 
to  make  up  an  operating  deficit. 
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The  fixed  capital  accounts  for  1918  show  $127,644  82 

The  bonded  debt  is 50,000  00 

For  first  six  months  1919  revenues  were.  7,307  73 

Expenses  were 9,580  51 

Deficit 2,272  78 

Interest,  bond $1,250  00 

Other  interest 797  72 

2,047  72 

Net  loss  for  six  months  4,320  50 

Net  loss  for  year 8,641  00 


1^=3 


Certain  changes  are  being  made  at  the  plant  which 
it  is  expected  will  permit  a  saving  of  about  $3,000  a 
year.  The  increase  of  twenty-five  cents  per  1,000  cubic 
feet  is  expected  to  produce  an  increase  in  revenue  of 
about  $2,500  a  year.  This  $5,500  will  change  an  operat- 
ing loss  to  an  operating  profit  of  about  $1,000. 
Against  this  there  will  be  interest  on  bonds  and 
unfunded  debts.  The  company  has  made  a  case  show- 
ing the  necessity  for  the  increase  of  twenty-five  cents 
per  1,000  cubic  feet. 

The  question  of  service  was  gone  into  very 
thoroughly  as  the  same  question  had  been  seriously 
contested  in  the  former  case.  The  service  at  that  time 
was  poor.  The  company  has  apparently  made  diligent 
efforts  to  give  satisfactory  service,  and  was  succeed- 
ing until  recently.  It  is  claimed  that  the  recent  let 
down  in  service  is  necessarily  incident  to  the  making 
of  the  changes  at  the  plant.  Extensive  tests  were  made 
in  Owego  by  employees  of  the  Commission  under  the 
direction  of  the  gas  engineer.  Recording  pressure 
gauges  were  set  up  at  various  points  over  the  system 
to  get  a  good  pressure  survey.  Numerous  U-gauge 
readings  were  taken.  An  inspection  of  the  plant  was 
also  made.    A  detailed  report  of  same  is  on  file  with 
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the  Commission.  The  gas  engineer  was  sworn  at  the 
hearing  in  Owego  and  explained  what  was  done  and 
what  results  were  obtained.  From  all  of  which  it  ap- 
pears that  while  the  plant  is  small,  somewhat  old- 
fashioned  and  in  need  of  changes  (some  of  which  are 
now  being  made)  the  main  service  difficulty  complained 
about  is  not  due  to  those  causes.  The  pressure  charts 
of  the  tests  and  the  company's  pressure .  charts  for 
extended  periods  show  that  the  pressure  in  the  mains 
is  reasonably  satisfactory.  The  calorific  value  of  the 
gas  was  in  excess  of  the  required  standard  from  the 
beginning  of  the  year  except  in  two  occasions  which 
were  satisfactorily  explained  to  the  Commission. 
The  service  trouble  seems  to  be  located  somewhere 
between  the  mains  and  the  burners.  Some  of  the 
trouble  is  probably  due  to  small  service  lines  extend- 
ing from  the  mains  to  the  houses.  These  service  lines 
are  many  of  them  very  old  and  may  have  gotten  out 
of  proper  level  so  that  instead  of  having  a  drainage 
there  may  be  slight  pocket  effects  here  and  there. 
There  is  also  some  question  about  the  small  size  of  the 
taps  when  the  old  service  lines  were  connected  to  the 
mains.  Although  certain  service  complaints  seem  to 
be  due  at  least  in  part  to  service  line  conditions  be- 
tween the  mains  and  the  cellar  walls,  no  completely 
satisfactory  explanation  was  given  as  to  the  exact 
cause.  It  appears  that  most  of  the  service  trouble  is 
due  not  to  insufficiency  of  mains  but  to  conditions  in 
service  lines  and  house  lines,  such  as  small,  old  or  rusty 
pipes,  accumulations  in  the  pipes,  improper  adjust- 
ment of  burners,  etc.  It  would  seem  that  these  con- 
ditions can  only  be  remedied  by  careful  attention  to 
each  service  complaint  by  the  local  manager  in  charge 
and  an  attempt  on  his  part  to  remedy  the  defect  in 
each  instance  as  it  comes  up.  This  is  being  done  and 
it  is  expected  that  when  the  changes  at  the  plant  are 
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completed  the  service  will  be  brought  to  a  reasonably 
satisfactory  condition. 

The  company  endeavoring,  as  it  is,  to  manufacture 
and  deliver  good  gas  and  to  render  satisfactory  serv- 
ice, and  in  view  of  the  operating  deficit,  it  seems  only 
fair  that  the  increase  of  twenty-five  cents  per  1,000 
cubic  feet  be  allowed. 

An  order  has  been  made  accordingly. 

All  concur. 


In  the  Matter  of  the  Appeal  of  the  Board  of  Education 
OF  Central  Rural  School  District  No.  3  of  the 
Towns  of  Callicoon  and  Liberty,  Sullivan  County, 
from  the  Refusal  of  the  District  Superintendent  to 
Indorse  an  Application  for  Temporary  License 

Case  No.  552 

(Education  Department,  January  2,  1920) 

The  action  of  a  district  superintendent  in  refusing  to  indorse  an 
application  for  the  temporary  license  of  a  teacher  will  not  be 
disturbed  in  the  absence  of  proof  of  any  unfairness. 

Where  a  board  of  education  in  a  school  district  containing  a 
junior  high  school  appoints  a  teacher  in  such  school  whose 
license  is  found  to  be  of  such  nature  as  not  to  allow  her  to  teach 
in  a  school  having  such  academic  department  and  the  said 
board  applies  to  the  district  superintendent  for  an  indorsement 
on  an  application  for  a  temporary  license  for  such  teacher  and 
upon  his  refusal  brought  this  appeal,  and  it  having  been  shown 
that  the  teacher  in  question  has  merely  a  training  class  certifi- 
cate and  has  had  about  two  years  of  high  school  work  and  has 
no  Regents'  academic  diploma,  held,  that  the  judgment  of  the 
district  superintendent  as  to  the  qualifications  of  the  applicant 
should  control  and  that  it  is  obvious  that  the  teacher  under  the 
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rale  of  the  Department  is  not  qualified  to  teach  in  such  a  school 
and  no  proof  having  been  offered  that  the  district  superin- 
tendent has  not  acted  fairly,  his  determination  should  not  be 
disturbed.    Appeal  dismissed. 

FiNLBY,  Commissioner. —  District  No.  3  of  the  towns 
of  Callicoon  and  Liberty,  Sullivan  county,  is  a  central 
rural  school  established  under  the  provisions  of  article 
VI-B  of  the  Education  Law.  It  maintains  an  academic 
department  of  junior  grade  and  also  the  usual  ele- 
mentary course  of  instruction. 

Immediately  prior  to  the  opening  of  school  in 
September,  1919,  the  board  of  education  entered  into 
a  contract  with  Miss  Vida  Van  Keuren  to  teach  the 
first,  second  and  fifth  elementary  grades.  Shortly 
after  school  opened  it  was  found  that  Miss  Van 
Keuren 's  license  was  not  valid  in  a  school  having  an 
academic  department  and  the  board  applied  to  the 
district  superintendent  for  his  indorsement  of  an 
application  for  a  temporary  license  for  Miss  Van 
Keuren.  After  an  examination  of  her  credentials  and 
school  record  and  an  inspection  of  her  work  as  teacher 
the  superintendent  refused  to  indorse  such  application, 
whereupon  the  board  of  education  brought  this  appeal. 

It  is  the  rule  of  this  Department  that  a  temporary 
license  will  not  be  granted  to  a  teacher  unless  the 
application  for  such  license  has  the  indorsement  of 
the  district  superintendent  having  jurisdiction  over  the 
district  in  which  the  teacher  desires  employment.  The 
rule  is  also  well  established  that  a  temporary  license 
will  not  be  granted  in  case  it  is  possible  to  employ  a 
regularly  licensed  teacher.  A  temporary  license  is 
only  to  be  granted  to  meet  an  emergency.  The  district 
superintendent  must  be  satisfied  that  the  applicant  is 
reasonably  competent  to  perform  the  duties  of  the 
position  before  indorsing  the  application  for  a  tern- 
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porary  license.  Being  the  supervising  officer  of  the 
district  his  judgment  as  to  the  qualifications  of  the 
applicant  and  the  necessity  for  granting  the  license 
is  usually  controlling  and  his  indorsement  is  a  pre- 
requisite to  the  granting  of  the  license. 

The  appellant  alleges  that  the  superintendent  is 
withholding  his  approval  unfairly ;  that  the  teacher  in 
question  is  doing  good  work  in  the  school  and  that  the 
board  ought  to  be  permitted  to  continue  her  in  the 
position  for  which  she  has  been  employed  during  the 
balance  of  the  school  year.  The  teacher  states  that 
she  did  not  know  at  the  time  she  was  employed  that 
the  school  had  an  academic  department  and  that  her 
license  was  not  sufficient  to  permit  her  to  teach  in  the 
school.  The  members  of  the  board  apparently  under- 
stood at  the  time  of  her  emplojnnent  that  her  license 
was  sufficient.  As  soon  as  the  matter  was  brought  to 
the  attention  of  the  superintendent  he  informed  the 
board  of  the  insufficiency  of  the  teacher's  license, 
which  information  was  thereafter  confirmed  by  this 
Department.  The  superintendent  then  found  a  quali- 
fied teacher  who  was  willing  to  take  the  position  at  the 
salary  offered.  On  September  25,  1919,  the  board 
voted  to  employ  this  teacher  but  a  contract  was  never 
made  and  the  board  has  continued  the  services  of  Miss 
Van  Keuren. 

The  records  of  the  Department  show  that  Miss  Van 
Keuren  holds  a  training  class  certificate  issued  in  1914. 
Before  entering  the  training  class  she  had  but  two  years 
of  high  school  work.  She  has  never  earned  a  Regents ' 
academic  diploma.  Therefore  she  is  not  qualified  to 
teach  in  a  school  maintaining  an  academic  department. 
No  competent  proof  has  been  offered  that  the  super- 
intendent has  been  prejudiced  in  his  examination  of 
the  credentials  of  this  teacher  and  her  work.  Upon 
such  examination  he  has  refused  to  indorse  the  appli- 
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cation  for  a  temporary  license.  Hie  determination 
should  not  be  disturbed  in  the  absence  of  proof  that 
he  has  acted  unfairly  in  the  matter.  The  appellant 
has  failed  to  establish  the  allegations  as  to  unfair  and 
unjust  treatment  on  the  part  of  the  superintendent. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Waltbb  Pbrbt  from  the 
Action  of  the  Special  District  Meeting  held  in  Dis- 
trict No.  6  of  the  Town  of  Canton,  St.  Lawrence 
County,  November  15,  1919 

Case  No.  558 

(Education  Department,  Jannary  12, 1920) 

▼oteiB  of  a  school  district  have  the  right  to  dotennino  whether 
school  shall  be  maintained  thereiii  or  the  children  instmcted 
under  contract 

This  appeal  is  from  the  action  of  a  special  meeting  of  a 
school  district  which  directed  the  opening  of  school  in  the  dis- 
trict instead  of  providing  instruction  with  transportation  under 
contract  with  another  district.  Appellant  affirms  that  he  resides 
over  four  miles  by  highway  from  the  district  schoolhouse  and 
that  for  his  child  and  other  children  to  attend  the  district  school 
will  be  a  great  hardship  and  that  the  expenses  of  conducting  such 
school  will  exceed  the  cost  pf  tuition  and  transportation  under 
contract.  On  the  hearing  it  appeared  that  there  is  a  road  or  right 
of  way  across  certain  lands  which  for  thirty  years  last  past  has 
been  and  now  is  open  to  the  children  either  traveling  on  foot  or 
by  team  to  and  from  the  schoolhouse.  By  this  road  the  distance 
between  appellant's  house  and  the  schoolhouse  is  about  one 
mile  and  the  road  is  in  as  good  condition  as  the  ordinary 
country  road.  The  action  of  the  special  meeting  was  taken 
after  efforts  had  been  made  to  contract  for  the  transportation 
of  pupils.  Held,  that  under  the  circumstances  the  action  of  the 
meeting  should  not  be  set  aside,  and  that  the  voters  of  the  dis- 
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trict  had  the  right  to  determine  whether  school  should  be  main- 
tained in  this  district  or  the  children  instructed  under  contract. 
Appeal  dismissed. 

Ceylon  G.  Chaney,  attorney  for  respondents. 

FiNLBY,  Commissioner. —  The  appellant  is  a  resi- 
dent of  district  No.  6  of  the  town  of  Canton,  St.  Law- 
rence county,  and  is  the  father  of  Eunice  Perry  who 
became  eight  years  of  age  September  15,  1919.  For 
many  years  prior  to  the  school  year  1918-19  school 
had  been  maintained  in  the  district.  Last  year  the 
district  contracted  with  surrounding  districts  for  the 
instruction  of  its  pupils.  At  the  annual  school  meet- 
ing held  in  May,  1919,  the  district  again  voted  to 
contract  but  no  provision  was  made  for  transporta- 
tion. The  distance  being  more  than  two  miles  from 
the  residence  of  petitioner  to  any  of  the  neighboring 
schools  he  applied  to  the  trustee  of  district  No.  6  to 
furnish  transportation.  A  special  district  meeting  was 
held  in  October,  1919,  to  take  action  upon  this  request. 
Several  propositions  were  discussed  but  no  action  was 
taken.  The  matter  was  then  taken  up  with  the  district 
superintendent  and  with  the  Department.  The  parties 
were  informed  that  school  must  either  be  maintained 
in  the  district  or  the  pupils  must  be  instructed  under 
contract  made  with  some  other  district;  and  that  in 
case  a  contract  was  made  transportation  must  be  pro- 
vided by  the  district  where  the  distance  to  be  travelled 
by  the  children  was  two  miles  or  more.  Another 
special  meeting  was  held  November  15,  1919,  at  which 
the  action  taken  at  the  annual  meeting  in  May  relative 
to  contracting  was  rescinded  and  provision  was  made 
for  the  opening  of  school  in  the  district. 

The  appeal  is  from  the  action  of  this  special  meeting 
in  directing  the  opening  of  school  in  the  district  in- 
stead of  providing  instruction  under  contract  with 
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transportation.  The  appellant  alleges  that  he  resides 
over  four  miles  by  highway  from  the  schoolhouse  in  the 
district;  and  that  it  will  be  a  great  hardship  for  his 
child  and  other  neighboring  children  to  attend  school, 
also  that  the  expense  of  opening  and  conducting  school 
will  exceed  the  cost  of  tuition  and  transportation  under 
contract. 

The  respondents  have  shown  that  the  action  of  the 
special  meeting,  directing  the  opening  of  school,  from 
which  the  appeal  is  taken  was  by  vote  of  twelve  in 
favor  and  five  opposed,  nearly  all  of  the  voters  of  the 
district  participating.  It  appears  from  the  affidavits 
filed  that  although  the  appellant  resides  four  miles  or 
more  from  the  schoolhouse  by  the  main  highway  there 
is  a  road  or  right  of  way,  known  as  the  Cline  road 
across  the  property  of  Maurice  G.  Cline,  which  has 
been  for  many  years  and  is  now  open  to  the  school 
children  either  travelling  on  foot  or  by  team  to  and 
from  the  schoolhouse.  By  using  this  road  the  distance 
to  be  travelled  by  the  children  living  on  the  so-called 
South  road,  where  appellant  resides,  is  reduced  to 
about  one  mile.  It  is  stated  that  the  road  is  in  as  good 
condition  as  the  ordinary  country  road  and  is  travelled 
by  the  teacher  who  takes  her  child  six  years  of  age 
with  her  to  the  school  and  by  the  son  of  the  district 
clerk,  eight  years  of  age.  The  road  is  passable  in 
winter  for  pedestrians  and  teams  and  has  been  used 
by  children  attending  school  from  their  homes  on  the 
South  road  for  thirty  years.  It  is  further  shown  that 
the  action  of  the  district  meeting  was  taken  after 
efforts  had  been  made  to  find  some  reasonable  arrange- 
ment for  transportation  of  the  pupils  under  contract 
but  without  result.  Under  these  circumstances  the 
action  of  the  meeting  should  not  be  set  aside.  The 
voters  of  the  district  have  the  right  to  determine 
whether  school  shall  be  maintained  in  the  district  or 
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the  children  instructed  under  contract.  The  voters 
have  decided  at  a  special  meeting  duly  called  and  held 
and  by  majority  vote  to  open  the  school.  A  teacher 
has  been  employed  and  is  conducting  the  school.  The 
appellant  has  failed  to  show  any  sufficient  reason  for 
setting  aside  the  action  taken  by  the  district. 

The  appeal  is  dismissed. 


In  the  Matter  of  Construing  Article  XVI  of  the  Tax 
Law,  Added  by  Chapter  627  of  the  Laws  of  1919, 
Relating  to  Pensions  of  Policemen  and  Firemen 
under  the  Greater  New  York  Charter 

(Attorney-General,  January  7,  1920) 

Pensions  granted  to  policemen  and  firemen  in  the  city  of  New 
Tork  are  not  exempt  from  the  operations  of  the  Income  Tax 
Law. 

Unlike  the  pensions  given  under  the  Greater  New  York 
Charter  to  teachers,  those  granted  to  policemen  and  firemen  are 
not  exempt  from  the  Income  Tax  Law.  The  sections  establish- 
ing pensions  for  firemen  make  no  provisions  for  exemptions 
from  taxation  or  execution,  and  the  police  fund,  and  pensions 
paid  thereunder,  are  exempted  under  the  said  charter  merely 
from  execution.  Held,  that  while  this  has  the  effect,  under 
section  4,  subdivision  5,  of  the  Tax  Law,  of  exempting  them 
from  the  personal  property  tax,  it  does  not  protect  them 
from  the  Income  Tax  Law  for  the  reasons  specifically  set 
forth  in  the  opinion.  The  Income  Tax  Law  is  a  new  law, 
put  for  convenience  in  the  consolidated  Tax  Law,  but  is  really 
an  entirely  different  statute,  complete  in  itself.  The  gen- 
eral exemptions  in  the  general  act  do  not  affect  the  special 
tax  imposed  by  a  subsequent  act.  These  police  and  fire  pen- 
sions in  question  should  be  treated  in  accordance  with  the 
regulations  already  prepared  by  the  Income  Tax  Bureau. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry  relative  to  pensions  of  policemen  and 
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firemen  under  the  Greater  New  York  Charter,  to- 
gether with  a  request  for  an  opinion  thereon,  and,  in 
compliance  with  such  request,  the  following  reply  was 
transmitted : 

Newton,  Attorney-General,  by  Ivins,  Deputy. —  As 
requested  orally  I  have  examined  the  question:  Are 
pensions  paid  to  Policemen  and  Firemen  under  the 
Greater  New  York  Charter  exempt  from  the  income 
taxt    Tax  Law,  art.  XVL 

The  pensions  paid  to  members  of  the  New  York  city 
police  and  fire  departments  do  not  fall  within  the  rule 
for  pensions  paid  to  teachers  in  that  city.  Under  the 
section  of  the  New  York  charter  providing  for  teach- 
ers' pensions,  those  pensions  and  the  rights  to  receive 
them  are  specifically  exempted  from  any  state  or  mu- 
nicipal tax.  See  Income  Tax  Letter,  No.  12 ;  21  State 
Dept.  Rep.  427.  This  is  not  true  of  the  pensions  paid 
out  of  the  police  pension  fund  (Greater  New  York 
Charter,  §^  351-357)  and  the  fire  department  relief 
fund  (§§  789-792).  The  sections  providing  for  pen- 
sions to  firemen  make  no  provision  for  exemption  from 
taxation  or  execution.  The  police  fund,  and  pensions 
paid  thereunder  are  exempted  under  section  352  of 
the  charter  from  execution.  While  this  has  the  effect, 
under  section  4,  subdivision  5  of  the  Tax  Law,  of  ex^ 
empting  them  from  the  personal  property  tax,  I  do 
not  consider  it  as  exempting  them  from  the  income 
tax,  for  the  following  reasons: 

Subdivision  5  of  section  4  of  the  Tax  Law  exempts 
from  taxation  **A11  property  exempt  by  law  from  exe- 
cution, ' '  but  that  provision  was  not  passed  in  contem- 
plation of  the  income  tax,  which  was  not  thought  of 
for  many  years  later.  It  was  intended  to  operate  with 
respect  to  the  taxes  then  effective  or  contemplated. 
The  Income  Tax  Law  is  a  new  law,  made  part  of  the 
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consolidated  Tax  Law  for  convenience,  but  really  an 
entirely  different  statute,  complete  in  itself.  In  this 
regard  it  is  like  the  other  special  tax  laws  contained 
in  articles  IX  to  XV  of  the  Tax  Law.  It  carries  its 
own  exemptions  on  its  face,  and  imposes  a  tax  on  the 
**  entire  net  income  as  herein  defined  ''  of  every  resi- 
dent (Tax  Law,  §  351),  and  in  defining  gross  income 
(from  which  net  income  is  determined  by  the  allow- 
ance of  deductions)  it  specifically  excludes  enumerated 
items  **  which  shall  be  exempt  from  taxation  under 
this  article  '^  (§  359,  subd.  2).  Under  the  accepted 
rules  of  statutory  construction  I  do  not  think  that  the 
general  exemptions  in  the  general  act  affect  the  special 
tax  imposed  by  a  subsequent  act.  Even  if  we  should 
regard  section  4  of  the  Tax  Law  as  intended  to  operate 
with  respect  to  subsequently  enacted  special  taxes,  I 
would  deem  it  repealed  pro  tanto  by  the  provisions  of 
article  XVI,  imposing  a  tax  on  the  *  *  entire  net  income 
as  herein  defined,'^  where  the  definitions  referred  to 
specifically  enumerate  the  items  exempted  and  by  im- 
plication (under  the  rule  inclusio  unius  est  exclusio 
alterius)  exclude  from  exemption  all  items  not  so 
enumerated. 

It  follows  that  pensions  paid  to  policemen  and  fire- 
men cannot  be  claimed  to  be  exempt  from  the  income 
tax  by  reason  of  anything  contained  in  the  Greater 
New  York  Charter  or  in  section  4  of  the  Tax  Law, 
and  that  any  exemption  from  the  income  tax  must  be 
found  in  the  Income  Tax  Law  itself. 

The  Income  Tax  Bureau  has  already  prepared  a 
regulation  on  pensions  paid  from  pension  funds,  de- 
claring the  circumstances  under  which  they  should  be 
regarded  as  taxable  and  those  under  which  they  should 
be  considered  exempt.  I  think  that  the  pensions  paid 
in  the  police  and  fire  departments  of  New  York  city 
should  be  treated  in  accordance  with  that  regulation. 
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In  the  Matter  of  the  Claim  of  Hazel  Leon,  Widow,  on 
Behalf  of  Herself  and  Minor  Children,  for  Compen- 
sation nnder  the  Workmen^®  Compensation  Law, 
on  Acconnt  of  the  Death  of  William  I.  Leon,  against 
Gilbert  Knitting  Company,  Employer;  and  Utioa 
Mutual  Insubance  Co^cpany,  Lisurance  Carrier 

Case  No.  13518 

(State  Industrial  Commission,  August  19,  1919) 

Pnemnonia  contracted  by  a  laborer  as  the  result  of  exposure  at  a 
Are  at  his  employer's  plant  and  resulting  in  his  death  declared 
to  be  accidental  injuries  and  within  the  Compensation  Law. 

Where  a  laborer  employed  in  a  manufacturing  plant  had  his 
legs  and  feet  thoroughly  wet  while  assisting  in  putting  out  a 
fire  at  such  plant,  resulting  in  the  lowering  of  his  vitality  so 
that  pneumonia  developed,  causing  his  death,  his  death  was 
held  to  have  been  the  result  of  accidental  injuries  and  within 
the  Compensation  Law.    Award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Little  Falls,  N.  Y.,  on  July 
24,  1919,  and  at  Syracuse,  N.  Y.,  on  August  19,  1919, 

Bernard  L.  Shientag,  counsel  to  State  Industrial 
Commission. 

Hart,  Stevenson,  Walton  &  Senior,  attorney  for 
employer  and  insurance  carrier. 

Claimant  in  person. 

By  the  Commission. — ^AU  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision  as  follows : 

On  January  27,  1919,  the  day  when  William  I.  Leon 
received  his  injuries,  he  resided  at  26  Moreland  street, 
Little  Falls,  N,  Y.,  and  was  employed  by  Gilbert  Kjiitt- 
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ing  Company,  engaged  in  the  business  of  manufactur- 
ing knit  goods,  with  a  plant  or  place  of  business  located 
at  Little  Falls,  N.  Y.  William  I.  Leon  was  employed 
as  a  laborer  in  the  knitting  room  at  the  plant  of  his 
employer. 

On  January  27,  1919,  at  7  p.  m.,  while  William  I. 
Leon  was  engaged  in  the  regular  course  of  his  employ- 
ment at  his  employer's  plant,  a  fire  occurred  on  the 
floor  below,  and  he  used  an  extinguisher  and  assisted 
to  extinguish  the  fire,  and  while  doing  so,  he  wet  his 
feet  and  legs,  and  worked  thereafter  in  his  employer's 
plant,  perf  orntiing  his  regular  work  until  about  10  p.  m., 
when  he  walked  from  his  employer 's  plant  to  his  home 
about  a  mile  away.  He  did  not  remove  his  wet  shoes, 
stockings  and  trowsers  until  he  arrived  at  his  home. 
On  January  28,  1919,  William  I.  Leon  was  suffering 
with  pains  in  his  legs  and  feet,  but  returned  to  his 
place  of  emplojnnent  at  his  employer's  plant  and 
worked  three  days  when  he  was  compelled  to  go  home 
because  his  illness  had  progressed  to  a  point  where 
his  temperature  was  103%  degrees  on  January  31, 
1919,  and  because  the  pains  in  his  feet  and  legs  had 
increased  in  severity,  and  because  of  the  exposure  that 
resulted  after  he  had  wet  his  feet  and  legs,  his  vitality 
was  lowered  so  that  pneumonia  developed,  which  so 
weakened  him  that  pus  formed  in  his  chest,  and  on 
April  4,  1919,  he  died,  as  a  result  of  said  injuries. 

The  average  weekly  wage  of  William  I.  Leon  was 
the  sum  of  twenty  dollars  and  nineteen  cents. 

The  injuries  which  resulted  in  the  death  of  William 
L  Leon  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

Due  notice  of  death  was  given  to  the  employer. 

William  I.  Leon  left  him  surviving  Hazel  Leon, 
widow,  aged  twenty-two  years ;  William  D.  Leon,  son, 
aged  three  years;  and  Elizabeth  A.  Leon,  daughter, 
aged  eight  months,  the  claimants  herein. 
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Award  of  compensation  is  hereby  made  against 
Gilbert  Knitting  Company,  employer,  and  Utica 
Mutual  Insurance  Company,  insurance  carrier,  to  the 
widow  and  minor  children  of  William  I.  Leon,  deceased 
employee,  as  follows:  To  Hazel  Leon,  widow,  aged 
twenty-two  years,  at  the  rate  of  six  dollars  and  six 
cents  weekly  during  widowhood,  with  two  years*  com- 
pensation in  one  sum  upon  remarriage ;  to  William  D. 
Leon,  son,  aged  three  years,  and  to  Elizabeth  A.  Leon, 
daughter,  aged  eight  months,  at  the  rate  of  two  dollars 
and  two  cents  weekly  to  each  until  they  shall  respec- 
tively arrive  at  the  age  of  eighteen  years,  and  in  case 
of  the  subsequent  death  of  Hazel  Leon,  widow,  then 
the  payments  to  the  children  shall  be  proportionately 
increased  until  each  shall  be  receiving  a  sum  equal  to 
15  per  cent  of  the  above  mentioned  average  weekly 
wage;  and  to  Mrs.  Hazel  Leon,  one  hundred  dollars 
on  account  of  the  funeral  expenses  of  William  I.  Leon, 
deceased. 


I 
k 


In  the  Matter  of  the  Claim  of  Charlotte  Minerlt, 
Dependent  Mother,  for  Compensation  under  the 
Workmen's  Compensation  Law,  on  Account  of  the 
Death  of  Henry  Minerly,  against  Kingsbury  Con- 
struction Company,  Employer ;  and  The  Travelers 
LsrsuRANCE  Company,  Insurance  Carrier 

Death  Case  No.  11258-A 

(State  Industrial  Commission,  September  24, 1919) 

Accidental  drowning  of  a  laborer  while  engaged  in  lereling  a  stone 
pile  at  the  bank  of  a  river  declared  to  have  been  accidental 
injuries  and  within  the  Compensation  Law. 

In  this  case  the  claimant's  decedent  was  her  son  who  in  the 
regular  course  of  his  empIo3anent  as  a  laborer  was  engaged  in 
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leveling  a  stone  pile  which  had  been  thrown  up  near  a  river 
bank  by  a  dredge  at  the  plant  of  his  employer.  He  was  taken 
with  a  fit  and  his  fellow  workmen  gave  him  assistance.  After 
he  had  rested  a  few  moments  he  walked  up  the  river  bank  and 
shortly  thereafter  his  body  was  found  in  the  river.  Held,  that 
decedent's  death  was  caused  by  accident  while  in  the  r^ular 
course  of  his  employment.  Award  made. 
Lyon  and  Sayer,  CO.,  dissent. 

This  claim  oame  on  for  hearing  before  the  State  In- 
dustrial Commission  at  Mechanicville,  N.  Y.,  on  July 
23,  1919,  at  Saratoga  Springs,  N.  Y.  on  July  28,  1919, 
and  August  12,  1919,  and  on  September  24,  1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Conmiission. 

Amos  H.  Stephens,  attorney  for  employer  and  in- 
surance carrier. 

Leary  &  FuUerton,  attorneys  for  claimant. 

By  the  Commission. — ^All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows : 

On  December  3,  1918,  the  day  on  which  Henry  Min- 
erly  sustained  the  injuries  which  resulted  in  his  death 
on  that  day,  he  resided  at  Mechanicville,  N.  Y.,  and 
was  employed  as  a  laborer  by  Kingsbury  Construc- 
tion Company,  with  plant  and  principal  place  of  busi- 
ness at  Hudson  Falls,  N.  Y.;  said  company  being 
engaged  in  the  business  of  general  construction 
contractors. 

On  December  3,  1918,  while  the  said  Henry  Minerly 
was  engaged  in  the  regular  course  of  his  employment, 
and  while  leveling  a  pile  of  stones  which  had  been 
thrown  up  near  the  river  bank  by  a  .dredge  at  Mechanic- 
ville, N.  Y.,  outside  the  plant  of  the  West  Virginia 
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Pulp  and  Paper  Company,  the  said  Henry  Minerly 
was  stricken  with  a  fit.  His  fellow-workmen  gave  him 
assistance,  and  after  having  taken  a  rest  for  a  period 
of  fifteen  or  twenty  minutes,  he  fully  recovered  from 
the  effects  of  the  fit  and  resumed  his  usual  work.  A 
short  time  after  resuming  his  work  he  left  his  fellow- 
workers  and  proceeded  up  the  river  bank  to  attend  to  a 
call  of  nature.  Not  having  returned  to  his  work  after 
a  period  of  about  half  an  hour,  his  fellow-workers 
started  a  search  for  him,  and  a  short  distance  from 
where  he  had  been  working,  his  sweater  and  coat  were 
found  on  the  river  bank,  and  his  hat  was  seen  floating 
in  the  river.  The  foreman  of  the  gang  of  workmen 
then  had  the  river  dragged,  and  within  a  very  short 
time  his  body  was  recovered  from  the  river,  where  he 
was  found  drowned  in  a  depth  of  five  feet  of  water, 
his  death  having  been  caused  by  accidental  drowning 
while  attending  a  call  of  nature,  and  while  engaged  in 
the  regular  course  of  his  employment. 

The  average  weekly  wage  of  Henry  Minerly  was 
the  sum  of  twenty-three  dollars  and  eight  cents. 

The  injuries  which  resulted  in  the  death  of  Henry 
Minerly  were  accidental  injuries  and  arose  out  of  and 
in  the  course  of  his  emplojnnent. 

It  does  not  appear  whether  written  notice  of  death 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  but  inasmuch 
as  the  employer  had  knowledge  of  the  death,  neither 
the  employer  nor  insurance  carrier  was  prejudiced  by 
such  failure,  if  any. 

Henry  Minerly  left  him  surviving  no  wife  or  child 
under  the  age  of  eighteen  years,  but  left  surviving 
Charlotte  Minerly  aged  sixty-eight  years,  mother,  de- 
pendent upon  him  at  the  time  of  said  accident,  the 
claimant  herein. 

Award  of  compensation  is  hereby  made  against 
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Kingsbury  Construction  Company,  employer,  and 
Travelers  Insurance  Company,  insurance  carrier,  to 
Charlotte  Minerly,  dependent  mother  of  Henry  Min- 
erly,  deceased  employee,  aged  sixty-eight  years,  at  the 
rate  of  five  dollars  and  seventy-seven  cents  weekly, 
during  dependency;  and  to  Willam  Brady,  in  the  sum 
of  seventeen  dollars  and  to  John  J.  Ryan  in  the  sum 
of  sixty-five  dollars  on  account  of  the  funeral  expenses 
of  Henry  Minerly,  deceased. 

The  failure,  if  any,  to  give  written  notice  of  death 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law  is  hereby  excused  on  the 
ground  that  neither  employer  nor  insurance  carrier 
was  prejudiced  by  the  lack  of  such  notice,  if  any, 

Boyle,  Perkins  and  Lynch,  Commissioners,  concur; 
Lyon,  Commissioner,  dissents,  and  Sayer,  Conmiis- 
sioner,  dissents  on  the  ground  that  he  fails  to  see  how 
the  accident  arose  out  of  the  employment. 


In  the  Matter  of  the  Claim  of  Anna  Klotz,  Widow, 
on  Behalf  of  Herself  and  Minor  Children,  for 
Compensation  under  the  Workmen's  Compensa- 
tion Law,  on  Account  of  the  Death  of  Michael 
Klotz,  against  Buffalo  Union  Fuknace  Company, 
Employer;  Maryland  Casualty  Company,  Insur- 
ance Carrier 

Death  Case  No.  11043.A 

(State  Industrial  Commission,  October  20,  1919) 

Employee  murdered  by  co-employee  at  employer's  plant  r— award 
made  to  dependents. 

This  claim  is  made  by  a  widow  in  behalf  of  herself  and  minor 
children  for  damages  sustained  in  the  death  of  her  husband 
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whUe  he  was  engaged  in  the  regalar  course  of  his  empIo3m[ient 
by  being  shot  and  killed  by  a  co-employee  because  deceased  had 
warned  the  foreman  to  be  careful  as  the  said  co-employee 
intended  to  kill  him  for  refusing  to  allow  said  co-employee  to 
go  to  work  because  of  intoxication.  Held,  that  the  injuries 
resulting  in  the  death  of  claimant's  decedent  were  accidental 
and  arose  out  of  and  in  the  course  of  his  employment  Award 
made. 

This  claim  came  on  for  hearing  before  the  State 
Indnstrial  Commission  at  Albany,  N.  Y.,  on  December 
10,  1918,  March  17,  1919,  AprU  23,  1919,  and  August 
26, 1919 ;  and  at  Buffalo,  N.  Y.,  on  October  20, 1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 

William  E.  Fitzsimmons,  attorney  for  employer  and 
insurance  carrier. 

Claimant  in  person. 

By  the  Commission. — All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows : 

On  November  11,  1918,  the  day  on  which  Michael 
Klotz  sustained  the  injuries  which  resulted  in  his 
death  on  the  same  day,  he  resided  at  Green  Island, 
N.  Y.,  and  was  employed  as  a  helper  on  a  blast  furnace 
by  the  Buffalo  Union  Furnace  Company,  with  plant 
and  principal  place  of  business  at  Troy,  N.  Y. ;  said 
company  being  engaged  in  the  manufacture  of  ferro 
manganese. 

On  November  11,  1918,  while  Michael  Klotz  was 
engaged  in  the  regular  course  of  his  employment,  and 
while  standing  in  the  casting  box  at  one  of  the  blast 
furnaces  at  the  plant  of  his  employer,  one  Frank 
Eutalf,  alias  Otti,  called  the  said  Michael  Elotz  from 
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the  casting  box.  Michael  Klotz  proceeded  toward  the 
said  Frank  Entalf,  and  when  within  three  feet  of  him, 
the  said  Eutalf  pulled  a  gun  from  his  hip  pocket  and 
shot  the  said  Michael  Klotz,  killing  him  instantly.  The 
cause  of  the  shooting  and  death  of  Klotz  was  the  fact 
that  while  engaged  in  the  regular  course  of  his  employ- 
ment Michael  Klotz  had  warned  Charles  Stonitsch,  fore- 
man over  both  Klotz  and  Eutalf,  that  Eutalf  had  a  gun 
in  his  pocket  and  that  it  was  necessary  for  the  foreman 
to  be  extremely  careful,  as  the  said  Eutalf  had  designs 
on  the  life  of  the  said  foreman  because  he  had  refused 
to  permit  Eutalf  to  go  to  work,  and  had  ordered  him  to 
go  home,  due  to  the  intoxicated  condition  in  which 
Eutalf  had  reported  for  work  at  the  plant  of  his 
employer  on  the  evening  of  the  shooting. 

The  average  weekly  wage  of  Michael  Klotz  was  the 
sum  of  twenty-three  dollars  and  eight  cents. 

The  injuries  which  resulted  in  the  death  of  Michael 
Klotz  were  accidental  injuries,  and  arose  out  of  and  in 
the  course  of  his  employment. 

Written  notice  of  death  was  not  given  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Compensation  Law,  but  inasmuch  as  the  employer 
had  knowledge  of  the  injury  and  death,  and  furnished 
medical  aid  and  attention,  neither  the  employer  nor 
insurance  carrier  was  prejudiced  by  the  lack  of  such 
notice. 

Michael  Klotz  left  surviving  Anna  Klotz,  widow, 
aged  thirty  years ;  Mary  Klotz,  daughter,  aged  twelve 
years ;  Michael  Klotz,  son,  aged  nine  years,  and  Anna 
Klotz,  daughter,  aged  seven  years,  the  claimants 
herein. 

Award  of  compensation  is  hereby  made  against 
Buffalo  Union  Furnace  Company,  employer,  and  Mary- 
land Casualty  Company,  insurance  carrier,  to  the 
widow  and  minor  children  of  Michael  Klotz,  deceased 
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employee,  as  follows :  To  Anna  Klotz,  widow,  aged 
thirty  years,  at  the  rate  of  six  dollars  and  ninety-two 
cents  weekly,  during  widowhood,  with  two  years  ^  com- 
pensation in  one  sum  upon  remarriage ;  to  Mary  E^lotz, 
daughter,  aged  twelve  years,  to  Michael  Klotz,  son, 
aged  nine  years,  and  to  Anna  Klotz,  daughter,  aged 
seven  years,  at  the  rate  of  two  dollars  and  thirty-one 
cents  weekly  to  each  until  they  shall  respectively 
arrive  at  the  age  of  eighteen  years ;  and  in  case  of  the 
subsequent  death  of  Anna  Klotz,  widow,  then  the  pay- 
ments to  the  children  shall  be  proportionately 
increased  until  each  shall  be  receiving  a  sum  equal  to 
15  per  cent  of  the  above-mentioned  average  weekly 
wage ;  and  to  John  J.  Melisky  in  the  sum  of  one  hun- 
dred dollars  on  account  of  the  funeral  expenses  of 
Michael  Klotz,  deceased. 

The  failure  to  give  written  notice  of  injury  and 
written  notice  of  death  within  the  time  prescribed  by 
section  18  of  the  Compensation  Law  is  hereby 
excused  on  the  ground  that  neither  the  employer  nor 
insurance  carrier  was  prejudiced  by  such  failure. 


In  the  Matter  of  the  Claim  of  Emily  Foster,  Widow, 
for  Compensation  under  the  Workmen  *s  Compensa- 
tion Law,  on  Account  of  the  Death  of  Joseph 
A.  Foster,  against  Star  Publishing  Company, 
Employer;  State  Insxtrange  Fund,  Insurance 
Garner 

Case  No.  252402 

(State  Industrial  Commission,  December  24,  1919) 

Death  from  lead  poisoning  not  an  industrial  accident  r— occupa- 
tional disease. 

The  claim  herein  arises  from  the  death  of  claimant's  husband 
who  was  employed  by  a  publishing  company  which  carried  on 
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dectrotyping  as  part  of  their  business.  The  decedent  was 
employed  as  an  electrotyper  and  in  the  coarse  of  his  regular 
employment  was  subjected  to  lead  poisoning  from  the  effects 
of  which  his  death  was  shown  to  have  resulted.  No  question 
is  made  as  to  the  cause  of  his  death,  the  only  matter  for 
determination  being  as  to  whether  such  poisoning  was  the  result 
of  an  accident  within  the  meaning  of.  the  Compensation  Law 
or  was  an  occupational  disease.  From  the  testimony  adduced 
as  to  the  nature  of  the  fumes  and  poison  peculiar  to  electro- 
typing,  including  lead  poisoning,  held,  that  the  death  of  the 
decedent  was  the  result  of  an  occupational  disease  and  not  of  an 
industrial  accident  and  that  an  award  should  be  denied.  Award 
denied. 

Claim  for  compensation  is  made  by  the  widow  of 
Joseph  A.  Foster  growing  out  of  his  death  on  March 
6, 1919,  as  the  result,  as  it  is  claimed,  of  an  industrial 
accident.  The  certificate  of  death  filed  with  the  Bureau 
of  Vital  Statistics  gives  the  cause  of  death  as 
**  arterio-sclerosis, ' '  contributory,  **  cerebral  hemor- 
rhage.'* The  employer's  proof  of  death  gives  the 
cause  of  the  death,  as  follows :  *  *  His  constant  hand- 
ling of  lead  plates  with  frequent  scratches  on  hands 
and  working  over  metal  pot  inhaling  fxmies  of  molten 
metal  caused  lead  poisoning.'* 

There  seems  on  all  the  evidence  to  be  no  doubt 
but  that  the  deceased  did  die  as  the  result  of  lead 
poisoning,  and  the  only  question  to  be  determined  is 
whether  the  poisoning  was  the  result  of  the  accident 
within  the  meaning  of  the  Compensation  Law  or  must 
be  classed  as  an  occupation  disease. 

R.  W.  Jacobs,  for  claimant. 

Dr.  H.  S.  Radin,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  deceased  had  been  for 
a  long  time  employed  about  electrotyping.  A  repre- 
sentative of  the  employer  testified  as  follows:    ^*  Q. 
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What  was  his  position  there  f  A.  He  was  an  assistant 
worker  with  metal  pots  and  the  batteries.  Q.  Did  he 
work  nnder  you!  A.  Yes,  sir.  Q.  In  electrical  typing t 
A.  Yes,  sir.  Q.  What  do  you  electrotype  with!  A. 
We  use  muriatic  acid,  vitriol,  bluestone  and  then  the 
metals,  whatever  it  is  like  you  use  for  hot  substance 
and  also  copper.  Q.  Do  you  use  lead  T  A.  Black  lead, 
two  kinds  of  lead ;  mold  lead  and  polishing  lead. ' ' 

This  witness  testified  that  the  deceased  regularly 
had  to  take  out  the  plates  after  the  lead  had  been 
deposited  upon  them  and  with  a  large  pair  of  long 
shears  clipped  the  edges  to  make  them  smooth.  He 
also  testified  that  in  so  doing,  the  claimant,  and  in 
fact  all  men  who  do  that  kind  of  work,  were  continu- 
ously getting  cuts  and  scratches  on  their  hands  from 
the  lead.  There  was  evidence  that  this  had  continued 
in  the  case  of  Mr.  Foster  for  several  years  and  that 
it  had  resulted  in  his  becoming  more  or  less  affected 
generally  by  it.  Several  years  before  his  last  sickness 
he  had  a  very  serious  infection  of  carbuncles  on  his 
hands  coming  one  after  the  other,  which  the  witnesses 
all  testified  were  probably  due  to  his  occupation.  The 
doctor  who  treated  him  testified  as  follows :  "He  lost 
weight  and  of  course  he  would  lose  color,  but  at  that 
time  he  recovered  from  that  condition.  Q.  He  recov- 
ered his  color!  A.  Yes,  sir.  Q.  Did  he  recover  his 
weight?  A.  He  picked  up  a  little.  Q.  Did  he  ever 
have  any  trouble  until  this  last  one  of  the  same  kind! 
A.  He  started  to  break  down ;  he  came  to  me  for  treat- 
ment ;  he  had  pain  in  his  joints ;  he  lost  weight ;  he  lost 
color.  The  latter  part  of  January  he  came  to  me  with 
very  distinct  symptoms  and  that  was,  he  had  a  wrist 
drop ;  he  would  complain  of  pain  around  the  umbilicus ; 
the  blue  line  was  not  distinct;  it  was  more  like  dots.  I 
looked  for  it  but  that  was  not  very  distinct  but  his 
wrist  drop  was  very  distinct.    That  is  the  symptoms 
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that  he  came  to  me  for.  Q.  About  a  year  ago?  A,  In 
January.  Q.  This  January!  A.  Yes.  Q.  Did  you 
ever  notice  the  umbilicus  cholicT  A.  He  complained  of 
umbilicus  cholic,  pain  around  his  umbilicus.  Q.  Four 
years  ago  did  you  know  anything  about  that!  A.  That 
was  just  a  general  weakness  that  he  had  taken.*' 

The  testimony  also  shows  that  the  men  who  work  in 
electrotyping  as  the  deceased  did,  are  continuously 
cutting  their  hands  and  treating  them  themselves  with 
iodine  and  other  washes,  and  the  deceased's  daughter 
testified  that  at  the  time  of  his  last  sickness  he  had  cuts 
on  his  hands,  and  she  also  testified  that  he  previously 
had  cuts  of  this  particular  character. 

The  full  picture  presented  by  this  testimony  is  that 
of  a  man  who  is  thoroughly  saturated  with  lead  poison- 
ing, which  is  the  accumulation  of  years  of  work  in  and 
about  lead.  No  one  was  found  who  could  testify  to 
any  particular  accident  which  the  deceased  had.  If 
he  cut  his  hands  at  or  about  the  time  when  he  was  last 
taken  sick,  the  cut  was  so  slight  and  so  exactly  in 
accordance  with  what  was  happening  to  him  day  after 
day,  that  it  caused  no  attention  either  from  himself  or 
from  any  one  else.  The  deceased  not  only  had  the  duty 
of  working  around  the  electrotyping  plates  but  he  had 
worked  for  long  periods  of  time  over  pots  containing 
muriatic  acid  which  gave  off  very  offensive  and 
apparently  very  unhealthy  fumes. 

I  am  clearly  of  the  opinion  on  the  whole  record  that 
the  death  of  Mr.  Foster  was  the  result  of  an  occupa- 
tional disease  and  not  of  an  industrial  accident,  and  I 
advise  that  an  award  be  denied. 

The  Commission  acted  on  the  foregoing  matter  De- 
cember 24,  1919,  in  accordance  witii  the  foregoing 
opinion, 

Sayer,  Perkins  and  Boyle,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Bichard  J.  Zimmeb,  for 
Compensation  nnder  the  Workmen's  Compensation 
Law,  against  Charles  L.  Seabubt  &  Company 

Case  No.  376654 

(State  Industrial  Commission^  December  24,  1919) 

An  award  for  loss  of  one-third  of  vision  sustained. 

In  this  case  an  award  has  already  been  made  based  upon 
the  loss  of  one-third  of  vision.  The  only  question  herein  is 
whether  this  award  can  be  sustained.  Upon  the  evidence  before 
the  Commission  it  appears  that  while  glasses  may  benefit  the 
eye  sight,  they  cannot  improve  the  nervous  condition  of  claim- 
ant and  therefore  should  not  be  considered  in  the  matter  of 
vision.    Award  affirmed. 

Lyon,  Commissioner. —  On  Jannary  7,  1919,  claim* 
ant  was  grinding  at  an  emery  wheel,  and  claims  to 
have  got  emery  and  steel  chips  in  his  right  eye.  An 
award  for  loss  of  one-third  of  vision  has  been  made. 
The  question  to  be  determined  is  whether  this  award 
can  be  sustained.  He  has  a  twitching  of  the  eye  and 
says  that  his  sight  is  such  that  when  on  the  street  he 
has  the  feeling  that  the  curb  is  coming  up  at  him,  that 
he  cannot  judge  distances.  For  this  reason  he  says  he 
has  lost  his  nerve  and  does  not  dare  go  up  ladders  or 
on  buildings  as  before. 

He  was  examined  by  a  nerve  specialist,  who  reports 
**  He  has  a  very  obvious  clonic  spasm  of  the  upper 
branch  of  the  right  seventh  nerve  which  at  times  par- 
tially closes  the  eye,  but  he  never  entirely  closes  it. 
The  muscles  of  the  forehead  are  also  slightly  involved ; 
in  other  words,  he  has  a  clonic  blepherospasm.  These 
movements  sometimes  cease,  and  they  never  become 
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tonic.  They  are  unaccompanied  by  pain,  although  he 
complains  of  headache  over  that  region,'* 

The  eye  specialist  says  that  vision  is  about  two- 
thirds  but  can  be  improved  by  glasses  to  normal.  The 
glasses  apparently  do  not  improve  the  nervous  condi- 
tion of  claimant  nor  assist  him  to  recover  his  lost 
nerve.  For  this  reason  I  do  not  think  we  should  con- 
sider the  improvement  to  the  vision  made  by  glasses. 

The  award  should  be  affirmed. 

The  Commission  acted  on  the  foregoing  matter 
December  24,  1919,  in  accordance  with  the  foregoing 
opinion. 

.  Sayer,  Perkins  and  Boyle,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Anna  Semrad,  Widow, 
for  Compensation  under  the  Workmen's  Compensa- 
tion Law,  on  Account  of  the  Death  of  Fred  Semrad, 
against  American  Machinery  and  Foundry  Com- 
pany, Employer ;  State  Insurance  Fund,  Insurance 
Carrier 

Case  No.  1970015 

(State  Industrial  Commission,  December  24,  1919) 

Where  a  causal  connection  between  an  injury,  resnlting  in  insanity, 
and  death  is  merely  specnlation  a  daim  should  not  be  sus- 
tained. 

Claim  is  made  for  compensation  by  the  widow  of  decedent  on 
account  of  the  death  of  her  husband  resulting,  it  is  alleged, 
from  a  screw  driver  entering  his  right  hand  while  engaged 
in  the  regular  course  of  his  employment.  Subsequent  to  the 
accident  the  decedent  became  insane  and  died  of  paresis.  The 
only  question  at  issue  is  as  to  whether  a  causal  relation  existed 
between  the  accident  and  the  death..  From  the  testimony  of 
the  physicians  it  is  obvious  that  the  mental  trouble  and  death 
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resnlted  from  paresis  and  that  the  dementia  was  evidently 
one  which  long  antedated  the  accident.  Held,  that  the  only 
theory  upon  which  a  connection  between  the  accident  and 
the  death  can  be  found  is  that  the  pain  from  the  wound  was 
so  severe  as  to  hasten  the  insanity;  that  this  is  pure  speculation 
for  which  there  is  no  proof  and  an  award  should  be  denied. 
Award  denied. 

Claim  is  made  for  compensation  by  the  widow  and 
son  of  Fred  Semrad  growing  out  of  his  death  on  July 
25,  1919,  as  the  resnit,  as  it  is  claimed,  of  an  accident 
on  December  4,  1918.  The  notice  of  accident  as  well 
as  the  claim  for  compensation  gives,  as  the  accident, 
tlie  following:  **  While  working  on  bench,  a  screw 
driver  entered  right  hand.  Severe  punctured  wound 
right  palm.'*  Subsequently  the  injured  man  went 
insane  and  he  died  apparently  of  paresis. 

The  question  to  be  determined  is  whether  a  causal 
relation  can  be  found  between  the  accident  and  the 
death. 

Claimant  in  person. 

L.  D.  Jones,  for  insurance  carrier. 

Lton,  Commissioner. —  The  wound  in  Mr.  Semrad 's 
hand  seems  to  have  become  infected,  but  not  very  seri- 
ously. On  January  13,  1919,  Dr.  Wolff,  who  had 
examined  the  patient  for  the  carrier,  reported  as  fol- 
lows :  *  *  Examination  shows  a  *  y  *  shaped  granulating 
wound  of  the  right  hand.  Mobility  of  fingers  is  good. '  * 
On  January  17, 1919,  Dr.  Williams,  medical  adviser  to 
the  State  Fund,  said:  ^^  Examination  at  this  date  of 
the  right  hand  shows  a  slight  superficial  wound  at 
the  paJm  which  is  now  practically  healed.  I  would 
estimate  that  there  will  be  a  further  disability  that 
will  not  exceed  two  weeks.*'    On  January  twenty- 
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fourth.  Dr.  Williams  reported  *'A11  wounds  on  the 
palm  of  the  hand  have  now  wholly  healed.  •  •  • 
Treatment  is  now  to  be  discontinued  and  I  would 
recommend  that  this  case  be  closed  as  of  this  date, 
with  no  further  disability  as  the  result  of  the  injury.** 

On  January  twenty-fifth,  compensation  was  awarded 
to  January  thirty-first  and  the  case  was  closed. 

On  March  eighteenth  a  well-known  neurologist 
examined  the  patient  and  concluded  that  he  was  suf- 
fering from  general  paresis  and  suggested  a  blood  test, 
and  concluded  his  report  as  follows :  '  *  Regardless  of 
the  ultimate  outcome  of  the  diagnosis,  whether  on 
the  one  hand  the  case  is  one  of  Dementia  Praecox,  or, 
as  I  believe,  one  of  early  paresis,  I  do  not  believe  that 
the  accident  sustained  on  December  4th,  1918,  had  any 
influence  on  the  production  of  the  patient's  present 
mental  condition.  The  dementia  very  evidently  is  of  a 
type  which  long  antedates  the  accident.*' 

On  April  second  the  same  expert  reported :  ^  *  I  this 
day  received  a  report  that  this  patient  *s  blood  showing 
a  four  plus  Wasserman.** 

The  only  theory  upon  which  a  connection  between 
the  accident  and  the  death  can  be  found  is  that  the 
pain  from  the  wound  in  the  hand  was  so  severe  as  to 
hasten  on  the  insanity,  for  which  he  was  committed  to 
the  Central  Islip  State  Hospital  and  from  which  he 
died. 

This  is  pure  speculation,  for  which  there  is  no  proof. 

I  advise  that  an  award  be  denied. 

The  Commission  acted  on  the  foregoing  matter 
December  24,  1919,  in  accordance  with  the  foregoing 
opinion. 

Sayer,  Perkins  and  Boyle,  Conunissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Annie  Mackey,  Widow, 
in  Behalf  of  Herself  and  Three  Minor  Children,  for 
Compensation  under  the  Workmen's  Compensation 
Law,  on  Account  of  the  Death  of  John  Mackey, 
against  City  of  New  York 

Case  No.  303276 

(State  Industrial  Commission,  December  30,  1919) 

Where  a  contractor  having  charge  of  a  truck  owned  by  a  city 
fnmished  a  team  and  driver  therefor  on  city  work  and  said 
driver  was  killed  as  the  resnlt  of  an  accident  to  the  track, 
the  driver  mnst  be  deemed  a  city  employee. 

An  award  in  this  case  has  already  been  made  in  favor  of 
claimant  for  herself  and  minor  children  because  of  the  death 
of  her  husband  as  the  result  of  an  accident.  The  deceased 
worked  for  an  employer  who  had  an  agreement  with  a  city 
under  which  the  latter  furnished  a  metal  or  steel  truck  for 
street  cleaning  purposes,  and  he,  in  turn,  furnished  a  team  and 
driver,  at  a  specified  rate.  The  deceased  was  the  regular 
driver  of  this  truck  in  such  street  cleaning  and  on  the  day  of 
the  accident  he  had  finished  his  work  and  was  on  his  way  back 
to  the  stable  when  a  wheel  of  the  truck  came  off,  throwing  him 
to  the  ground  and  fracturing  his  skull  so  that  he  died  several 
days  later.  The  only  questions  now  before  the  Commission, 
are  as  to  whether,  within  the  meaning  of  the  Compensation 
Law,  the  deceased  was  in  the  employ  of  the  city  or  of  his  regu- 
lar employer  and  as  to  whether  the  accident  resulting  in  his 
death  arose  out  of  and  in  the  course  of  his  employment.  The 
fact  that  the  truck  used  belonged  to  the  city  connects  his  employ- 
ment with  the  municipal  work  and  the  deceased  met  his  death 
while  performing  a  duty  connected  with  the  street  cleaning  of 
the  city,  not  while  having  anything  to  do  with  the  general 
employer's  business  which  was  that  of  rigging  and  setting 
poles.  Driving  the  truck  back  to  its  storage  place  for  the 
night  was  as  much  a  part  of  the  business  of  the  deceased  with 
the  city  as  the  performing  of  his  regular  duties  during  the  day. 
The  accident  arose  out  of  and  in  the  course  of  his  employment 
by  the  dty.    Award  already  made  affirmed. 


64  State  Department  Beports 


[Vol.  22]  State  Industrial  Commission 


An  award  was  made  in  this  case  against  the  city  of 
New  York  on  July  28, 1919,  in  favor  of  Annie  Mackey, 
widow,  for  herself  and  three  minor  children,  growing 
out  of  the  death  of  her  husband,  John  Mackey,  on  May 
6, 1919,  as  the  result  of  an  accident  on  May  1,  1919. 

Henry  Schawater  was  in  the  business  of  rigging  and 
setting  poles.  He  lived  in  the  borough  of  Queens  and 
had  an  arrangement  with  the  street  cleaning  depart- 
ment of  that  borough  by  which  the  city  furnished  a 
metal  or  steel  truck  for  street  cleaning  purposes  and 
he,  in  turn,  furnished  a  team  and  driver  at  a  certain 
per  diem  price.  It  is  stated  by  the  representative  of 
the  city,  though  there  is  no  proof  of  the  fact  other  than 
the  statement,  that  this  method  of  cleaning  the  streets 
of  the  borough  of  Queens  is  resorted  to  very  largely, 
the  street  cleaning  department  finding  it  more  advan- 
tageous  to  clean  their  streets  in  that  way  than  to  own 
and  control  the  horses  and  trucks.  Mr.  Schawater  had 
had  possession  of  this  truck  owned  by  the  city  for 
several  years  and  had  regularly  let  it  to  the  city  with 
horse  and  driver. 

The  deceased  was  the  regular  driver  of  this  truck  in 
street  cleaning  and  on  May  1, 1919,  had  requested  from 
his  foreman  the  privilege  of  working  through  the  noon 
hour  and  shortening  his  day  at  the  end  because  the 
day  was  very  inclement,  and  the  deceased  stated  that 
he  preferred  to  work  through  the  noon  hour  rather 
than  go  to  his  home  for  dinner  and  have  to  change  his 
clothing  and  come  back  in  the  afternoon.  This  request 
was  granted  and  Mr.  Mackey  had  worked  until  three 
or  four  o  ^clock  in  the  afternoon,  when  he  delivered  his 
last  load  at  the  place  where  his  cart  was  in  the  habit 
of  dumping  its  refuse  and  was  on  his  way  back  to  his 
stable  with  his  horse  and  truck.  On  his  way  to  the 
stable  after  completing  his  day's  work  one  of  the 
wheels  of  his  truck  came  oflf,  precipitating  Mr.  Mackey 
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to  the  ground  and  fracturing  his  skull.    As  the  result 
of  this  injury  he  died  five  days  later. 

There  is  no  question  but  that  Mr.  Mackey 's  death 
was  the  result  of  his  accident.  The  questions  to  be 
determined  are  whether  the  deceased  was  an  employee 
of  the  city  of  New  York  or  of  Mr.  Schawater  within 
the  meaning  of  the  Compensation  Law,  and  whether 
the  accident  which  resulted  in  his  death  arose  out  of 
and  in  the  course  of  his  employment. 

Claimant  in  person. 

I.  F.  Cohen,  for  City  of  New  York. 

Wm.  H.  Siebrecht,  Jr.,  and  T.  C.  Kadion,  Jr.,  for 
estate  of  Henry  Schawater. 

Lyon,  Commissioner. —  It  is  quite  probable  that  a 
majority  of  the  Commission,  following  the  decision  of 
the  Commission  in  the  case  of  WoMehen  v.  Flyrm 
Bros.,  21  State  Dept.  Rep.  81,  will  find  that  Henry 
Schawater  and  not  th^  city  of  New  York  was  the  em- 
ployer of  the  deceased  within  the  meaning  of  the  Com- 
pensation Law,  but  after  a  careful  examination  of  all 
the  evidence  in  the  case,  I  am  of  the  opinion  that  the 
deputy 's  finding  in  this  respect  is  correct.  The  proper 
method  for  the  city  of  New  York  to  clean  its  streets 
undoubtedly  is  to  own  its  own  horses  and  trucks  and 
hire  men  to  operate  them,  and  with  the  exception  of 
this  outlying  district  and  perhaps  one  or  two  others, 
this  I  xmderstand  is  the  regular  course  adopted  by  the 
city. 

It  is  probably  true  that  the  political  situation  in  the 
borough  of  Queens  has  something  to  do  with  this  varia- 
tion in  the  method  of  street  cleaning.  For  this  reason 
it  apparently  becomes  necessary  or  proper  for  the  city 
to  secure  its  help  through  the  intervention  of  a  third 
party  who  owns  horses.    The  fact,  however,  that  the 
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truck  used  in  this  case  was  owned  by  the  city  and  not 
by  the  intermediary  goes  somewhat  to  support  the 
theory  that  the  city  is  the  employer  and  that  the 
method  of  employment  is  only  adopted  for  political 
or  personal  reasons.  If  this  be  so,  it  would  be 
anomalous  for  the  city  to  escape  the  entire  risk  of  its 
street  cleaning  department  for  compensation  by  mak- 
ing use  of  dummy  employers  who  may  or  may  not  be 
financially  responsible. 

The  Court  of  Appeals  in  Matter  of  DeNoyer  v. 
Cavanaugh,  221  N.  Y.  273,  was  apparently  of  the  opin- 
ion that  in  cases  like  the  one  now  before  us  it  would  be 
possible  to  place  the  burden  of  compensation  for  in- 
juries upon  either  the  general  or  the  special  employer, 
leaving  it  for  the  Commission  to  determine  where  in 
fairness  and  justice  the  incident  of  payment  of  com- 
pensation ought  to  finally  rest.  Looking  at  the  case 
from  that  angle,  it  is  to  be  noted  that  Henry  Schawater 
had  a  business  which  was  entirely  distinct  from  that 
of  street  cleaning.  He  did  not  make  a  business  of  street 
cleaning  but  of  setting  and  rigging  poles,  and  ap- 
parently he  had  but  this  one  team  which  he  sublet  with 
driver  to  the  city  of  New  York  for  the  purpose  of  taking 
advantage  of  whatever  political  influence  he  had  in  the 
community. 

The  deceased  met  his  death  while  performing  a  duty 
connected  with  the  street  cleaning  department  of  the 
city  of  New  York  and  not  while  having  anything  to  do 
with  Mr.  Schawater 's  regular  business  of  setting  or 
rigging  poles.  In  a  close  case  the  determination  of 
the  risk  out  of  which  the  accident  happened  is  suf- 
ficient, in  my  opinion,  to  turn  the  scale  and  in  this 
case  turns  it  against  the  city  of  New  York.  Moreover, 
the  accident  to  Mr.  Mackey  arose  because  of  a  defect 
in  the  appliance  furnished  him  by  the  city  of  New  York 
with  which  to  do  his  work. 
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The  question  whether  Mr.  Mackey  *s  accident  arose 
out  of  and  in  the  course  of  his  employment  is  rather 
troublesome,  because  concededly,  the  accident  hap- 
pened after  Mr.  Mackey  had  dumped  his  last  load  of 
refuse  and  was  on  the  way  back  to  the  stable. 

I  recognize  that  where  a  workman  is  injured  while 
on  the  way  to  or  from  his  employer's  place  of  busi- 
ness, he  is  not  covered  by  the  Compensation  Law,  the 
general  rule  being  that  the  Compensation  Law  attaches 
as  soon  as  the  employee  reaches  his  employer's  plant 
or  his  place  of  business  and  continues  until  he  either 
has  left  or  has  had  the  opportunity  of  completely 
leaving  the  plant  of  his  employer  or  the  place  desig- 
nated for  his  work,  but  there  may  be  circumstances 
and  conditions  which  extend  or  modify  this  general 
rule.  In  the  present  case,  Mr.  Mackey 's  place  of  busi- 
ness was  the  public  street.  When  his  day's  work  was 
over,  I  suppose  it  was  as  much  his  duty  to  take  the 
truck  which  the  city  of  New  York  owned  back  to  itp 
place  of  storage  for  the  night  as  it  was  to  load  his 
track  while  performing  his  regular  duties  during  the 
day.  It  was  on  his  way  to  stable  his  horse  and  truck 
for  the  night  that  the  accident  happened.  For  these 
reasons  the  accident,  in  my  opinion,  arose  out  of  and 
in  the  course  of  his  employment. 

The  award  already  made  should  be  affirmed. 

The  Commission  acted  on  the  foregoing  matter 
December  30,  1919,  in  accordance  with  the  foregoing 
opinion. 

Lynch,  Perkins  and  Boyle,  Commissioners,  concur; 
Sayer,  Commissioner,  concurs  in  the  result  solely  on 
the  fact  that  the  deceased  was  killed  through  the 
breaking  of  the  cart  which  he  was  driving  and  which 
was  owned  by  the  city  of  New  York. 
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Message  of  the  Governor  Transmitting  tEe  Report 
of  Martin  H.  Glynn  and  John  H.  Finlet,  Ap- 
pointed as  an  Unofficial  Commission  to  Inquire 
Generally  into  the  High  Cost  of  Living,  and  the 
Report  of  the  Fair  Price  Milk  Committee  of  the 
City  of  New  York 

(Transmitted  to  the  L^slature,  January  26,  1920) 

To  the  Legislature: 

The  past  year  has  witnessed  a  steady  increase  in  the 
cost  of  milk  to  the  consumer.  While  all  food  commo- 
dities have  increased  in  cost,  the  special  attention  of 
our  people  is  attracted  to  the  question  of  an  adequate 
supply  of  milk  at  prices  within  the  reach  of  every- 
body. Inasmuch  as  milk  is  the  sole  food  of  infants, 
and  absolutely  necessary  to  children  and  invalids  and 
those  convalescing,  the  question  of  its  price  becomes 
infinitely  more  important  than  the  economic  question 
involved  in  the  price  of  food  generally.  It  becomes  a 
question  of  public  health,  and  is  as  vital  to  the  wel- 
fare of  a  great  community  as  is  a  supply  of  pure  and 
wholesome  fresh  water. 

On  August  6,  1919,  I  appointed  an  unofficial  Com- 
mission, consisting  of  Martin  H.  Glynn  and  John  H. 
Finley  to  inquire  generally  into  the  high  cost  of  living. 
I  am  forwarding  to  you  their  report  in  fulL  I  call 
your  attention  particularly  to  that  portion  of  it  that 
deals  with  the  milk  question. 

Pursuant  to  the  provisions  of  a  preliminary  report 
rendered  to  me  by  that  Commission,  there  was  brought 
into  existence  a  Fair  Price  Milk  Committee  for  the  city 
of  New  York.  That  committee  made  a  very  exhaustive 
study,  not  only  of  the  conditions  obtaining  in  the  milk 
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business  itself,  but  also  a  study  of  the  effect  upon  the 
health  of  the  people  of  New  York  city  of  a  shortage  of 
milk  and  the  results  growing  out  of  the  constantly  ris- 
ing cost  to  the  consumers,  particularly  in  the  poor 
sections  of  the  city.  I  am  sending  with  this  message 
the  report  of  that  committee.  It  is  concise  and  to  the 
point. 

Both  of  these  reports  speak  of  the  necessity  on  the 
part  of  the  State  of  declaring  the  production,  distri- 
bution and  price  of  milk  to  be  a  public  utility,  sub- 
ject to  State  control. 

At  a  later  date  I  will  forward  to  you  the  report  of 
Commissioner  Battle  on  his  investigation  into  the 
Department  of  Farms  and  Markets,  a  part  of  which 
report  is  devoted  to  a  recommendation  identical  with 
that  set  forth  in  the  report  that  I  am  forwarding 
from  the  Fair  Price  Committee.  I  may  also  add  that 
the  necessity  for  a  commission  with  respect  to  the 
production  and  distribution  of  this  commodity  is  rec- 
ognized by  the  Federal  Food  Administrator.  Speak- 
ing from  an  experience  that  he  has  gained  during  and 
since  the  war,  he  is  in  hearty  accord  with  the  necessity 
of  State  regulation  of  this  product,  in  the  interest  of 
public  health. 

It  is  the  unanimous  opinion  of  all  those  who  have 
made  any  study  of  the  subject  that  the  solution  lies 
in  State  regulation,  to  the  end  that  an  adequate  sup- 
ply be  always  available  at  a  price  within  the  reach 
of  all. 

I  urge  Your  Honorable  Bodies  to  read  these  re- 
ports, having  in  mind  that  relief  can  only  come  by 
legislative  action,  and  I  strongly  urge  you  to  consider 
favorably  legislation  to  carry  these  recommendations 
into  effect. 

(Signed)  Alfred  E.  Smith 
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Preliminary  Statement  of  the  Commission  Ap- 
pointed BY  Governor  Smith  to  Report  to  Him 
IN  the  Matter  of  the  High  Cost  of  Living 

August  23,  1919. 

To  the  Governor  of  the  State  of  New  York: 

Pursuant  \o  your  commission  we  have  made  a  sum- 
mary and  preliminary  survey  of  the  food  situation 
with  a  view  to  immediate  action. 

State  Department  of  Farms  and  Markets 

After  you  appointed  us  to  make  the  preliminary 
survey  you  clothed  us  with  powers  as  commissioners 
under  the  Moreland  Act  and  directed  us  to  investigate 
the  Department  of  Farms  and  Markets,  which  was 
being  subjected  to  severe  public  criticism.  Charges 
of  ineflBiciency,  political  influence,  and  even  of  corrup- 
tion, were  being  made  in  the  public  press,  directed 
against  officials  in  this  Department.  Whether  such 
charges  are  warranted  or  not,  it  is  plain  that  they  di- 
rectly tend  to  impair  the  efficiency  of  a  Department 
whose  chief  function  touches  the  production  and  dis- 
tribution of  food  in  this  State.  Moreover,  such 
charges  tend  to  disturb  public  confidence  in  the  De- 
partment's handling  of  a  situation  which  is  of  vital 
public  conceriL 

Such  an  investigation  as  you  have  directed  will 
necessarily  require  undivided  attention  and  will  take 
more  time  than  we  can  possibly  devote  to  it  with  the 
other  duties  imposed  upon  us.  Moreover,  as  one  of 
us  is  the  head  of  a  coordinate  State  Department,  we 
do  not  feel  that  it  would  be  appropriate  or  advisable 
for  us  to  conduct  such  an  investigation.  We  therefore 
ask  to  be  relieved  of  this  part  of  the  proposed  work, 
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and  request  that  you  appoint  another  commissioner  or 
commissioners,  under  the  Moreland  Act,  to  investigate 
fully  the  workings  of  this  Department, 

The  Milk  Problem 

The  milk  situation,  especially  in  New  York  city,  is 
80  pressing  that  you  should  not  await  the  findings  of 
this  departmental  investigation,  but  should  give  what- 
ever inmiediate  relief  is  possible  through  other 
agencies.  Moreover,  what  is  done  in  New  York  city 
is  of  concern  elsewhere,  as  the  price  paid  for  milk 
in  New  York  city  has  more  or  less  influence  upon  the 
prices  demanded  in  other  cities  of  the  State. 

We  find  that  the  milk  problem  has  been  investigated 
and  investigated  and  investigated;  the  Attorney-Gen- 
eral of  the  United  States,  the  New  York  county  district 
attorney,  several  State  legislative  conamittees,  Mr. 
Hoover,  the  Federal  Pood  Administrator,  and  a  num- 
ber of  city  committees,  have  investigated  it,  and  some 
of  these  agencies  are  still  investigating  it.  Moreover, 
the  district  attorney  of  the  county  of  New  York  has 
advised  us  that  he  will  present  on  Monday,  August 
twenty-fifth,  to  the  grand  jury  evidence  of  alleged 
violation  of  the  law  in  the  price  fixing  of  milk. 

Despite  all  these  investigations  the  price  of  milk 
has  rapidly  risen  since  1916,  and  from  present  indica- 
tions it  is  likely  to  go  still  higher  during  the  coming 
winter. 

This  increase  is  due  in  considerable  part  to  the 
causes  which  have  led  to  high  food  prices  generally, 
among  which  was  the  demand  for  our  milk  products 
abroad  during  the  last  two  years  of  the  war.  But  when 
the  Milk  Reporter  for  July  calls  editorial  attention  to 
an  existing  considerable  surplus  over  domestic  needs 
due  to  the  increased  **  flow  of  milk,**  and  urges  the 
finding  of  a  new  foreign  market  in  order  that  profitable 
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prices  be  maintained,  we  have  reason  to  infer  that 
there  are  other  causes  than  these  general  causes,  and 
reasons  that  can  no  longer  be  called  patriotic. 

Moreover,  while  the  prices  to  the  consumer  are 
fairly  uniform  among  cities  generally,  this  very  uni- 
formity raises  suspicion  of  a  general  lifting  to  the 
maximum  price.  From  current  quotations  milk 
appears  to  be  cheaper  in  Chicago  and  Boston  than  in 
New  York,  but  in  Philadelphia  the  price  is  so  much 
lower  as  to  challenge  our  special  attention.  We  have 
been  unable  to  find  satisfying  reasons  ourselves,  but  it 
should  be  said  in  all  fairness  that  the  representatives 
of  the  distributors  have  professed  an  ability  to  give 
good  reasons  for  these  differences. 

On  Friday,  August  twenty-second,  bottled  milk  sold 
in  New  York  city  for  sixteen  cents  a  quart ;  in  Chicago 
for  fifteen  cents;  in  Boston  for  fifteen  and  one-half 
cents;  and  in  Philadelphia  for  fourteen  cents  —  this 
despite  the  fact  that  the  average  amounts  per  quart 
or  per  hundred  paid  the  farmers  who  supply  the  Phila 
delphia,  Chicago  and  Boston  markets  are,  according 
to  reports  furnished  us  by  the  State  Department  of 
Farms  and  Markets,  somewhat  higher  than  those  paid 
the  farmers  supplying  the  New  York  city  market. 

What  this  slight  difference  in  the  price  of  each  quart 
of  milk  means  to  the  people  of  New  York  city  may  be 
estimated  from  the  fact  that  in  round  numbers 
2,000,000  quarts  of  milk  are  daily  consumed  in  New 
York  city.  Of  this  44  per  cent  is  bottled;  that  is, 
approximately  880,000  quarts  of  bottled  milk  are  sold 
in  New  York  city  daily.  This  difference  between  the 
selling  price  of  bottled  milk  in  Philadelphia,  which  is 
fourteen  cents  a  quart,  and  that  in  New  York  city, 
which  is  sixteen  cents  a  quart,  means  that  the  people 
of  New  York,  in  a  year,  would  pay  $6,424,000  more 
than  the  people  of  Philadelphia  for  the  same  amount 
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of  bottled  milk ;  and  $3,212,000  a  year  more  than  the 
people  of  Chicago ;  and  $1,106,000  more  than  the  people 
of  Boston. 

Undoubtedly  it  costs  more  to  do  business  and  to 
distribute  milk  in  New  York  city  than  it  does  in  Boston, 
Philadelphia  or  Chicago,  but  a  milk  system  that  costs 
the  people  of  the  city  of  New  York  comparatively 
$6,000,000  a  year  more  than  it  costs  the  people  of 
Philadelphia,  and  $3,000,000  more  than  it  costs  the 
people  of  Chicago,  and  $1,000,000  more  than  it  costs 
the  people  of  Boston,  needs  either  explanation  or 
reformation. 

In  answer  to  this  comparison  we  know  the  conten- 
tion  will  be  made  that  little  or  no  dipped  milk  is  sold 
in  Philadelphia,  and  that  people  who  do  not  want  to 
pay  sixteen  cents  a  quart  for  bottled  milk  in  New  York 
city  can  buy  dipped  milk  for  twelve  cents.  This 
answer,  however,  begs  the  question.  **  Bottled  milk  *' 
is  ' '  bottled  milk, ' '  whether  in  Boston,  or  Philadelphia, 
or  Chicago,  or  New  York,  and  the  people  of  New  York 
city  are  entitled  to  know  why  they  should  pay  two  cents 
a  quart  more  for  bottled  milk  than  the  people  of  Phila- 
delphia, one  cent  a  quart  more  than  the  people  of 
Chicago,  and  one-half  a  cent  a  quart  more  than  the 
people  of  Boston. 

These  comparative  figures  may  seem  large,  but  it 
should  be  borne  in  mind  that  at  present  prices  New 
York  city  will  consume  bottled  and  loose  milk  to  the 
value  of  $140,000,000  in  a  single  year. 

If  milk,  were  a  mere  commodity  without  which 
human  beings  might  live  in  health  and  vigor,  the  State 
would  of  course  have  little  concern  in  tiiese  transac- 
tions; but  since  in  every  community  there  are  many 
persons,  especially  children,  mothers  and  invalids,  for 
whom  it  is  as  much  a  necessity  of  life  as  a  supply  of 
pure  water,  the  State  has  not  only  a  rightful  reason  for 
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inquiry  as  to  whether  there  are  exorbitant  profits  in 
its  sale,  but  a  compelling  reason  for  interfering  if 
there  are. 

It  is  hardly  conceivable  that  any  patriotic  or 
humane  citizen  would  wittingly  take  undue  or  extor- 
tionate advantage  of  this  great  and  primal  human 
need^  especially  when  it  is  realized  that  such  gain 
must  inevitably  result  in  the  greater  mortality  of 
infants  and  weakness  of  children,  unless  charity,  the 
^  *  milk  of  human  kindness, ' '  supplies  that  which  their 
gain  forbids.  For  this  reason,  while  we  recommend 
that  you  urge  the  Attorney-General  of  the  United 
States  to  all  possible  speed  in  prosecuting  violations 
of  the  Interstate  Conmierce  Act  in  price  fixing  (since 
milk  is  brought  not  only  from  New  York  State  but 
from  Pennsylvania,  New  Jersey,  Vermont,  Connecti- 
cut, Massachusetts  and  Canada,  and,  therefore, 
through  the  channels  of  interstate  commerce),  and 
while  we  further  reconmiend  that  you  require  all  dis- 
trict attorneys  in  the  State  of  New  York,  as  you  have 
already  required  the  district  attorney  of  New  York 
county,  to  give  immediate  and  most  diligent  attention 
to  any  violation  of  existing  laws  within  their  respec- 
tive districts,  we  are  disposed  to  put  the  emphasis  for 
the  present  upon  bringing  about  such  open  coopera- 
tion between  dealer  and  consumer  as  will  insure  a  fair 
price. 

To  that  end  we  recommend,  therefore,  that  you 
cause  to  be  appointed,  first  of  all  in  New  York  City,  a 
Fair  Price  Milk  Committee,  consisting  of  nine  mem- 
bers : 

The  State  Commissioner  of  Health. 

The  New  York  City  Commissioner  of  Health. 

The  New  York  City  Commissioner  of  Markets. 

Three  members  to  be  named  by  the  Governor  of  the 
State. 


Governob's  Messages  75 

Transmitted  to  the  Legislature  January  26,  1920     [Vol.  22] 

Three  members  to  be  named  by  the  Mayor  of  the 
city  of  New  York. 

We  further  recommend  that  you  follow  this  plan  in 
the  formation  of  milk  committees  in  other  cities  in  this 
State  upon  request  of  the  local  officials. 

The  Pair  Price  Conunittees  organized  under  Fed- 
eral authority  have  produced  good  results  in  respect 
of  other  commodities,  and  we  have  strong  hope  that  if 
men  and  women  having  public  confidence  are  appointed 
to  membership  in  these  committees,  and  if  the  press 
and  informed  public  opinion  give  them  moral  support, 
such  relief  will  be  had  as  is  possible  under  these  pres- 
ent post-war  conditions.  The  attention  of  these  com- 
mittees would  be  given  primarily  to  the  system  and 
cost  of  distribution,  for,  so  far  as  we  are  able  to  deter- 
mine, the  farmer,  the  producer,  is  not  receiving  an 
exorbitant  price  for  his  milk ;  indeed,  he  seems  not  to 
have  his  fair  share  of  the  selling  price,  for  the  cost 
of  bottled  milk  to  the  consumer  is  approximately  a 
hundred  per  cent   beyond  what  the  farmer  receives. 

If  this  plan  should,  however,  be  found  ineflfective 
in  securing  fair  prices,  we  should  then  be  prepared  to 
reconmiend,  in  view  of  the  vital  relation  of  the  cost  of 
milk  to  the  health  of  children,  that  you  urge  legisla- 
tion which  would. make  it  possible  for  the  State  or  the 
municipality  to  regulate  the  distribution  and  sale  of 
this  necessity  of  life. 

If  you  are  driven  to  this  regrettable  alternative,  we 
propose  the  following  as  the  nucleus  of  a  tentative 
legislative  program  for  placing  the  distribution  of 
milk  on  a  public  utility  basis: 

1.  That  there  be  created  a  State  Milk  Commission 
to  regulate  the  milk  distribution  business  in  cities  of 
the  first  and  second  class. 

2.  That  all  milk  distributors  in  cities  of  the  first 
and  second  class  be  required  to  secure  a  license  from 
the  proposed  Commission,  and  such  Commission  be 
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authorized  to  refuse  a  license  to  any  distributor  who 
cannot  establish  proof  that  the  business  he  proposes  to 
conduct  is  of  public  interest. 

3.  That  the  proposed  Commission  be  given  full 
power  to  regulate  the  rates  which  shall  be  charged  on 
milk  for  the  service  rendered  by  the  distributing 
agencies,  and  to  limit  the  profits  of  such  agencies  to 
what  it  may  deem  to  be  a  fair  and  reasonable  return 
on  the  investment. 

4.  That  the  proposed  Commission  be  given  full 
authority  to  require  the  installation  of  uniform  cost 
accounting  systems  by  all  distributing  agencies  in  first 
and  second  class  cities,  and  to  inspect  and  audit  such 
accounts  at  any  time. 

5.  That  the  Commission  aid  and  assist  all  munici- 
palities desiring  to  establish  municipally  owned  dis- 
tribution of  milk,  and  act  as  an  advisory  board  and 
be  in  position  to  recommend  the  most  effective  method 
to  be  used  in  establishing  municipal  distribution  of 
milk,  including  the  acquisition  of  privately  owned  dis- 
tributing systems. 

6.  That  all  the  municipalities  of  the  State  be  author- 
ized to  acquire  and  operate  milk  distributing  systems 
within  their  boundaries  when  such  acquisition  and 
operation  are  approved  by  this  Commission. 

7.  That  the  proposed  Commission  promote  coopera- 
tion between  the  producing  and  distributing  elements 
of  the  milk  industry;  that  it  make  from  time  to  time 
investigation  of  the  cost  of  producing  milk,  and  pub- 
lish for  the  information  of  the  public  data  as  to  vol- 
ume and  cost  of  production  in  this  State ;  that  it  con- 
duct educational  campaigns  for  promoting  the  wider 
use  of  milk  as  a  food  and  cooperate  with  municipal 
health  departments  and  other  agencies  in  making  spe- 
cial studies  of  the  needs  for  the  greater  use  of  milk 
in  the  feeding  of  children. 

8.  That  the  Commission  make  special  study  of  the 
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problem  of  providing  milk  at  a  minimum  cost  to  the 
children  of  the  poorer  sections  of  the  larger  cities, 
and  cooperate  with  the  municipal  departments  of 
health  in  providing  milk  for  the  feeding  of  infants  at 
the  lowest  possible  cost. 

9.  That  the  Commission  cooperate  with  the  New 
York  city  department  of  health  to  make  a  special 
study  of  the  conditions  under  which  loose  milk  is  sold 
in  the  city,  and  endeavor  to  eliminate  all  possible  dan- 
ger of  contamination  of  milk  sold  in  this  manner. 

10.  That  the  proposed  Commission  be  empowered 
to  revoke  a  dealer  ^s  license  for  due  cause  after  public 
hearing  and  after  due  notice  in  writing. 

11.  That  any  municipality  in  addition  to  cities  of 
the  first  and  second  class  may  by  formal  action  of  the 
governing  body  of  the  municipality  place  themselves 
under  the  jurisdiction  of  this  Commission. 

Genebal  Food  Investigation 

As  to  the  food  situation  generally,  we  call  your 
attention  to  the  fact  that  investigations  have  been 
under  way  for  a  period  of  several  months  under  the 
direction  of  your  Beconstruction  Commission.  Beports 
of  these  have  been  forwarded  to  you,  and  we  are 
mformed  that  those  not  yet  completed  will  shortly  be 
ready  for  your  use. 

Numerous  other  investigations  are  already  under 
way,  which  if  vigorously  proceeded  with  should  sup- 
ply additional  data  for  action,  legislative  and  other- 
wise. 

Under  the  direction  of  the  Attorney-General  of  the 
United  States,  the  matter  of  hoarding  and  profiteer- 
ing is  being  investigated,  not  only  nationally  but  in 
this  State  through  the  office  of  the  United  States 
Attorney  in  the  Southern  District  of  New  York. 

The  Attorney-General  is  being  aided  in  the  city  of 
New  York  and  throughout  the  State  by  Fair  Price 
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Committees,  which  are  being  organized  under  a  revi- 
val of  the  Food  Administration  that  was  operative 
during  the  war. 

Special  assistant  Federal  district  attorneys  have 
been  appointed  and  assigned,  one  to  complete  the 
investigation  already  begun,  but  suspended  during 
the  war,  into  the  alleged  trust  or  combination  which 
it  has  been  claimed,  dominates  milk-production  and 
distribution  in  this  State.  Two  other  special  assist- 
ants have  been  assigned  to  investigate  charges  of 
profiteering  and  to  prosecute  oflfenders.  These  inves- 
tigations are  to  be  extended  to  the  clothing  trade  and 
the  high  cost  of  shoes. 

The  Federal  Trade  Commission  has  undertaken  an 
independent  investigation  of  food  conditions  in  this 
State,  and  promises  to  give  special  attention  to  the 
milk  problem. 

The  District  Attorney  of  New  York  county 
announces  that  he  is  conducting  an  investigation 
along  the  lines  of  combinations  and  unlawful  agree- 
ments to  control  prices. 

From  these  facts  it  is  patent  that  what  is  needed 
now  is  to  avoid  duplication  of  investigations  and 
secure  unison  of  effort. 

It,  therefore,  seems  to  be  useless  at  the  present 
moment  to  institute  another  general  food  investiga- 
tion, duplicating  those  which  are  under  way  and  in 
the  hands  of  those  charged  with  the  responsibility  of 
enforcing  the  law.  The  important  thing  is  to  coordi- 
nate these  investigations,  correlate  the  data  produced 
and  devise  such  legislation  as  may  be  necessary. 

To  this  end  we  recommend  that  you  call  a  confer- 
ence of  representatives  of  these  various  investigating 
agencies,  to  meet  with  you,  and  the  heads  of  the  appro- 
priate State  and  city  departments,  so  that  a  plan  of 
action  may  be  worked  out  best  calculated  to  produce 


Oovernob's  Messages  79 

Transmitted  to  Uie  Legislature  January  26,  1920     [Vol.  22] 

results.  We  suggest  that  there  be  included  in  your 
invitation  to  such  a  conference  the  Attorney-General 
of  the  United  States  or  his  representative,  the  Attor- 
ney-General of  the  State  of  New  York,  the  district 
attorney  of  each  county  in  the  State,  the  mayors  of 
cities,  the  members  of  the  Beconstruction  Commis- 
sion, the  heads  of  the  Departments  of  Farms  and  Mar- 
kets of  State  and  city,  the  heads  of  the  Departments 
of  Health  of  State  and  city,  the  Federal  Food  Admin- 
istrator in  charge  of  the  Fair  Price  Committees,  rep- 
resentatives of  Chambers  of  Commerce,  representa- 
tives of  the  agricultural  interests  of  the  State,  repre- 
sentatives of  labor  and  other  such  persons  as  you  may 
find  helpful  in  such  a  conference* 

We  suggest,  moreover,  that  you  instruct  every 
department  in  the  State  to  offer  every  facility  and 
extend  the  fullest  cooperation  to  the  Federal  Trade 
Commission  and  to  the  United  States  Senate  Com- 
mittee under  the  chairmanship  of  Senator  Cummins, 
in  their  effort  to  reduce  the  high  cost  of  living. 

And  we  also  reconunend  that  you  cause  all  possible 
aid  to  be  given  throughout  the  State  to  the  Fair  Price 
Committees  being  organized  to  supplement  the  effi- 
cient work  now  being  done  by  the  Fair  Price  Commit- 
tee in  the  city  of  New  York  and  to  the  Federal  Food 
Administrators. 

In  addition  to  all  these  special  recommendations,  we 
would  suggest  that  you  invoke  the  daily  aid  of  the 
press,  the  schools  and  all  other  educational  agencies  in 
making  the  public  appreciate  that  after  all  these  spe- 
cial things  have  been  done  it  will  yet  be  necessary  to 
increase  production  and  avoid  squandering  in  order  to 
counterbalance  the  vast  destruction  of  the  war  and  its 
consequent  derangement  of  the  normal  conditions  of 
industry  and  commerce. 

(Signed)  Mabtin  H.  Glynn 

John  H.  Finusy 
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Recommendation  to  the  Govbbnob  of  the  State  op 
New  Yobk  by  the  Special  Commissionebs  Ap- 
pointed to  Investigate  the  High  Cost  op  Living 

September  17,  1919 

We  propose  the  creation  of  a  clearing  house  com- 
posed of  the  State  Superintendent  of  Banks,  the  State 
Commissioner  of  Health  and  a  representative  to  be 
selected  by  the  Council  of  Farms  and  Markets  to 
secure  cooperation  between  these  departments  for  the 
enforcement  of  laws  that  may  tend  to  reduce  the  cost 
of  living.  When  the  statutes  for  these  departments 
were  written,  they  had  in  view  only  the  work  of  each 
individual  department.  They  are  now  in  need  of 
coordinating  and  cooperating  enforcement  and,  if  in 
this  work  the  aid  of  ths  Federal  Reserve  Board  can 
be  secured,  we  believe  a  potential  agency  for  reducing 
the  cost  of  living  will  be  created. 

It  is  a  matter  of  common  knowledge  that  large 
quantities  of  foodstuffs  are  held  in  cold  storage  ware- 
houses, which  issue  therefor  warehouse  receipts 
wherein  it  must  be  stated,  among  other  things,  under 
section  91  of  the  General  Business  Law,  the  location 
of  the  warehouse,  the  date  of  issue  of  the  receipt, 
whether  the  goods  are  to  be  delivered  to  a  particular 
person  or  to  his  order,  or  to  bearer,  and  a  description 
of  the  goods  or  packages  in  which  they  are  contained. 
Upon  such  warehouse  receipts,  especially  if  negotiable 
in  form  as  provided  by  section  92  of  the  General  Busi- 
ness Law,  loans  are  commonly  made  by  banks  and 
trust  companies.  The  courts  having  held  that  ordi- 
nary business  prudence  requires  it,  banks  and  trust 
companies    in    recent    years    have    quite    generally 
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adopted  the  practice  of  causing  frequent  inspections, 
at  intervals  of  a  month  or  so,  of  warehouses  wherein 
goods  covered  by  warehouse  receipts  so  held  as  col- 
lateral purport  to  be  stored,  the  purpose  being  to 
insure  the  integrity  of  the  security,  to  check  up  any 
permissible  replacements  and  to  form  the  basis  of  a 
report  to  the  bank  or  trust  company  as  to  whether 
goods  specified  in  warehouse  receipts  held  as  collateral 
remain  on  hand  and  in  good  condition. 

By  section  42  of  the  Banking  Law,  the  Superintend- 
ent of  Banks  is  empowered  to  require  from  corpora- 
tions and  private  bankers,  in  addition  to  regular  peri- 
odical reports,  special  reports,  at  such  times  and  in 
such  form  as  the  Superintendent  may  prescribe,  and 
which  he  may  require  to  be  verified,  a  wilfully  false 
statement  in  such  a  verified  report  having  been  held 
to  constitute  perjury.  In  the  second  paragraph  of 
each  of  sections  133, 170  and  218  of  the  Banking  Law, 
applicable,  respectively,  to  State  banks,  trust  com- 
panies and  private  bankers,  is  a  requirement,  in  prac- 
tically identical  phraseology,  for  the  rendition  of  such 
special  report  to  the  Superintendent  of  Banks  as  he 
may  from  time  to  time  require,  in  such  form  as  he  shall 
specify  and  to  be  verified,  if  the  Superintendent  so 
directs.  The  Attorney-General  has  held  that  such 
reports  to  the  Superintendent  of  Banks  must  follow 
the  form  prescribed  by  the  Superintendent  or  by  law. 

It  would  seem,  therefore,  that,  by  recourse  to  the 
provisions  of  the  Banking  Law  above  mentioned,  it 
should  be  readily  practicable  for  the  Superintendent 
of  Banks  to  require  State  banks,  trust  companies  and 
private  bankers  to  make  to  him  special  reports  which 
shall  show  what  foodstuffs  in  storage  are  covered  by 
warehouse  receipts  held  as  collateral  for  loans,  and 
thus  to  ascertain  the  location,  quantity  and  period  of 
storage. 
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The  temperate  exercise  of  the  powers  thus  vested  in 
the  Superintendent  of  Banks  can  afford  no  reasonable 
ground  of  complaint  on  the  part  of  anyone  engaged  in 
a  legitimate  business  enterprise.  If  the  result  be, 
however,  to  bring  to  Ught  the  operations  of  profiteers 
and  food  hoarders,  it  will  be  worth  while.  Moreover, 
the  consequences  to  them  will  not  be  visited  upon 
those  who  hold  warehouse  receipts  as  collateral.  The 
holders  of  such  collateral  have  a  prior  lien  as  security 
for  money  loaned  and  the  proceeds  of  a  forced  sale  of 
the  goods  must  first  be  applied  to  the  payment  of  such 
loans. 

The  Farms  and  Markets  Law  provides,  in  section  3, 
that  the  storage  and  distribution  of  food  and  the  mar- 
keting thereof  at  fair  prices  are  the  proper  subject  of 
State  regulation  in  the  public  interest;  in  section  30, 
that  the  Council  of  Farms  and  Markets  shall  have 
plenary  powers  to  investigate  the  storage  and  distri- 
bution of  food;  in  section  31,  that  the  council  may 
promulgate  rules  for  the  enforcement  of  the  laws  with 
respect  to  food  and  food  traffic,  violation  of  which 
rules  is  penalized  by  sections  59  and  60  of  the  Farms 
and  Markets  Law,  and  in  article  3,  detailed  provision 
is  made  for  investigations  and  for  examinations  of 
witnesses,  under  oath,  with  respect  to  all  matters 
within  the  purview  of  the  Council's  jurisdiction. 

Inasmuch  as  the  Department  of  Health  formerly 
had  partial  jurisdiction  of  food  storage,  and  as  the 
pressing  problem  has  a  direct  bearing  on  public  health, 
we  are  of  the  opinion  that  the  aid  of  this  Department 
can  be  advantageously  invoked  in  con  junction,  with  the 
Banking  Department  and  the  Department  of  Farms 
and  Markets. 

We,  therefore,  recommend  that  a  clearing  house  rep- 
resenting these  three  departments  be  constituted  by 
the  Governor  as  an  additional  agency  in  meeting  these 
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emergency  conditions.  We  further  recommend  that 
we  ask  the  assistance  to  this  end  of  the  Federal 
Eeserve  Board. 

(Signed)  Martin  H,  Glynn 

John  H.  Finlet 


Bepobt  of  the  Fair  Price  Milk  Committee  of  the 

City  of  New  York 

December  2,  1919 

To  Hon.  Alfred  E.  Smith,  Governor  of  the  State  of 
New  York: 

About  the  1st  of  August,  1919,  Governor  Smith 
appointed  ex-Governor  Martin  H.  Glynn  and  Commis- 
sioner of  Education  Jchn  H.  Finley  Special  Commis- 
sioners to  report  to  him  in  the  matter  of  the  high  cost 
of  living.  On  the  23d  of  August  these  Commissioners 
reported  to  the  Governor,  using,  as  regards  milk,  the 
following  language : 

**  The  milk  situation,  especially  in  New  York  city, 
is  so  pressing  that  you  should  not  await  the  findings 
of  this  departmental  investigation,  but  should  give 
whatever  immediate  relief  is  possible  through  other 
agencies.  Moreover,  what  is  done  in  New  York  city 
is  of  concern  elsewhere,  as  the  price  paid  for  milk  in 
New  York  city  has  more  or  less  influence  upon  the 
prices  demanded  in  other  cities  of  the  State.  •  •  • 
If  milk  were  a  mere  commodity  without  which  human 
beings  might  live  in  health  and  vigor,  the  State  would 
of  course  have  little  concern  in  these  transactions ;  but 
since  in  every  community  there  are  many  persons, 
especially  children,  mothers  and  invalids,  for  whom 
it  is  as  much  a  necessity  of  life  as  a  supply  of  pure 
water,  the  State  has  not  only  a  rightful  reason  for 
inquiry  as  to  whether  there  are  exorbitant  profits  in 
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its  sale,  but  a  compelling  reason  for  interfering  if 
there  are.  •  •  •  To  that  end  we  recommend,  there- 
fore, that  yon  cause  to  be  appointed,  first  of  all  in 
New  York  city,  a  Fair  Price  Milk  Conamittee,  consist- 
ing of  nine  members : 

"  The  State  Commissioner  of  Health. 

*  *  The  New  York  City  Commissioner  of  Health. 

**  The  New  York  City  Commissioner  of  Markets. 

*'  Three  members  to  be  named  by  the  Governor  of 
the  State. 

**  Three  members  to  be  named  by  the  Mayor  of  the 
City  of  New  York.'' 

On  August  twenty-ninth,  pursuant  to  this  recom- 
mendation, the  Governor  gave  formal  notice  of  the 
appointment,  for  the  city  of  New  York,  of  a  Fair 
Price  Milk  Committee,  consisting  of  the  following 
members : 

Rev.  Jonathan  C.  Day,  Commissioner  of  Markets; 

Dr.  Royal  S.  Copeland,  Commissioner  of  Health; 

Dr.  Hermann  M.  Biggs,  State  Health  Commissioner. 

Appointed  by  Mayor  Hylan 

Preston  P.  Lynn,  Wanamaker's  Store; 

Mrs.  William  Randolph  Hearst,  137  Riverside 
Drive ; 

Senator  Charles  E.  Russell,  246  Jamaica  Ave., 
Brooklyn. 

Appointed  by  Governor  Smith 

District  Attorney  Francis  Martin,  Bronx; 

Miss  Sophie  Irene  Loeb,  146  Riverside  Drive; 

Lee  Kohns,  42  Warren  Street. 

The  first  meeting  was  held  at  the  oflBice  of  the  Com- 
missioner of  Health  on  Monday,  September  8th.  Dr. 
Royal  S.  Copeland  was  elected  permanent  chairman 
of  the  committee,  and  Miss  Sophie  Irene  Loeb  was 
elected  director  of  investigation.    At  a  later  meeting 
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Mr.  WUliam  B.  Crowell  of  the  corporation  counsel's 
office  was  selected  as  counsel  for  the  committee. 

Since  the  first  meeting,  numerous  open  hearings  and 
several  executive  sessions  have  been  held.  Many  wit- 
nesses appeared  before  the  committee  and  every 
effort  was  made  to  gain  at  first-hand  every  possible 
bit  of  knowledge  bearing  on  the  milk  problem,  and  the 
elements  entering  into  the  cost  of  this  commodity. 
The  Committee  is  now  prepared  to  report  to  the  Gov- 
ernor, making  recommendations  which,  if  carried  out, 
it  believes  will  result  in  such  a  method  of  control  as 
will  insure,  for  the  citizens  of  New  York,  an  unfailing 
supply  of  milk  at  a  fair  price. 

Intboductoby 

Every  incentive  to  the  maintenance  of  the  milk 
industry  depends  upon  the  hope  of  a  profit,  or  a  liveli- 
hood, by  each  and  every  person  handling  this  commod- 
ity. It  is  conceded  that  this  hope  should  and  must  be 
realized.  But  the  milk  business  differs  from  another 
dealing  in  a  non-essential ;  it  has  to  do  with  the  most 
vital  food  necessity.  On  this  account  it  must  come 
under  the  survey  and  control  of  the  State.  It  would 
be  inexcusable  to  permit  a  handful  or  a  large  group  of 
men  to  become  so  well  organized  and  so  powerful  as 
to  be  able  to  withhold,  if  it  chose,  or  at  its  pleasure  to 
supply,  the  most  essential  of  all  necessities  of  life. 
Government  must  control  the  flow  of  milk  in  order  that 
there  may  never  come  deprivation,  either  from  non- 
supply,  or  from  excessive  price. 

At  the  very  outset  of  the  argument  it  is  right  to  say 
that  the  Committee  believes  the  comfort,  safety  and 
health  of  the  public  demand  that  the  milk  business  be 
'slassified  with  the  public  utilities  and  brought  under 
public  regulation.  It  is  impelled  to  this  conclusion, 
among  other  reasons,  because  of  the  results  of  a  sur- 
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vey  ordered  by  the  Commissioner  of  Health  of  New 
York  city,  to  determine  whether  or  not  the  milk  ques- 
tion is  properly  a  public  health  problem.  It  was 
directed  that  the  Department  of  Health  should  procure 
first-hand  and  up-to-date  facts  as  to  the  quantity  and 
quality  of  milk  used  in  the  city,  its  increase  in  price, 
the  substitution  of  other  articles  of  food  to  supply  the 
place  of  milk,  the  inability  of  the  parent  to  purchase 
milk  at  the  advanced  prices,  the  classes  of  the  com- 
munity most  affected,  and,  above  all,  the  effects  of  the 
deprivation  of  the  necessary  food  upon  the  health  of 
the  children  of  the  city. 

The  survey  was  based  on  an  investigation  made  by 
the  public  health  nurses  attached  to  the  Bureaus  of 
Child  Hygiene  and  Preventible  Diseases.  Areas  rep- 
resentative of  the  congested  districts  of  the  city  were 
chosen  in  each  borough,  sections  that  would  reflect 
the  actual  conditions  affecting  the  various  phases  of 
the  problem  in  hand.  The  nurses  engaged  in  this 
work  were  instructed  to  visit  every  family  in  the  areas 
assigned  to  them,  to  interview  the  mother  of  each 
family,  and  to  note  the  physical  condition  of  the  chil- 
dren. 

Thelre  were  visited  11,007  families.  All  children 
between  the  ages  of  one  and  seven  years  were  exam- 
ined, their  physical  condition,  and  the  nativity  of  the 
mother  entered  on  the  blank  forms  prepared  for  that 
purpose.  In  addition,  the  following  items  called  for 
on  the  forms  were  gathered  and  tabulated;  number  of 
cups  of  milk  used,  number  of  cups  of  coffee,  tea  and 
cocoa  entering  the  diet;  lessened  quantity  of  whole 
milk  used  expressed  in  quarts;  increased  quantity  of 
condensed  milk  used  expressed  in  cans;  number  of 
families  in  which  children  are  deprived  of  milk  by  rear 
son  of  increased  cost  of  same ;  number  of  children  suf- 
fering from  malnutrition,  anaemia,  underweight,  and 
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other  physical  defects ;  quantity  and  nature  of  substi- 
tutes used,  and  increased  price  of  milk  arranged  by 
grades,  in  September,  1919,  as  compared  with  Sep- 
tember, 1916,  from  which  latter  date  the  price  of  milk 
advanced. 

The  number  of  children  in  the  11,007  families  vis- 
ited was  19,037,  arranged  according  to  age  groups  as 
follows : 

Age,  1-2  years 3,052 

2-3  years 3,647 

3-4  years 3,579 

4-5  years 3,556 

5-7  years 5,203 


19,037 

I 


There  were  40,573  cups  of  milk  used  daily  by  19,037 
children,  or  an  average  of  two  cups  and  one  ounce  of 
milk  for  each  child  daily,  an  amount  totally  inadequate 
at  each  of  the  individual  ages,  but  markedly  so  at  the 
ages  of  one  and  two  years.  The  number  of  cups  of 
coffee  given  daily  to  the  children  in  the  11,007  families 
was  12,439  cups,  and  of  tea,  7,438  cups.  It  is  evident 
that  at  least  one  cup  of  tea  or  coffee  is  given  on  the 
average  to  each  child.  When  it  is  realized  that  coffee 
and  tea  are  stimulants  without  any  appreciable  value 
as  nutrients,  that  both  should  be  tabooed  in  child  life, 
that  there  is  an  unanimous  concurrence  of  scientific 
opinion  as  to  their  worthlessness  in  building  up  the 
muscular  or  nervous  structure  of  the  human  body,  the 
conclusion  is  irresistible  that  malnutrition  and  all  the 
evils  attendant  thereto  must  prevail  among  children 
fed  on  such  material  The  tables  show  that  in  10,793 
families  substitutes  in  the  form  of  tea,  coffee,  cocoa, 
cereals  and  other  drinks  are  used;  that  is  to  say,  in 
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over  98  per  cent  of  the  homes  investigated,  this  dan- 
gerous practice  has  full  sway.  Some  mothers  igno- 
rant of  food  values  persist  in  this  baneful  habit,  but 
many  mothers  who  know  better  are  compelled  by  rea- 
son of  the  high  cost  of  milk  to  seek  refuge  in  the  use 
of  these  deleterious  substitutes. 

In  1,219  instances  less  milk  was  bought  according  to 
statements  of  the  mother;  more  condensed  milk  was 
used  in  1,017  families.  Mothers  to  the  number  of 
5,775  claimed  that  children  were  deprived  of  milk  by 
reason  of  its  high  cost,  and  4,053  claimed  their  chil- 
dren suffer  by  reason  of  the  use  of  less  milk. 

The  examination  by  the  nurses  showed  the  following 
prevalence  of  nutritional  disorders  among  the  ehil- 
dren;  this  is  the  most  interesting  and  important  dis- 
closure of  the  survey:  There  were  1,294  children 
found  suffering  from  malnutrition,  993  children  from 
anaemia,  785  children  were  found  to  be  under  normal 
weight,  608  children  suffered  from  other  disorders  and 
3,648  were  found  to  be  undernourished. 

In  1916  there  were  bought  daily  1,028  quarts  of 
grade  ''A''  milk,  bottled,  at  an  average  price  of  thir- 
teen cents,  while  in  1919  there  were  only  515  quarts 
bought  daily  at  a  price  of  18.6  per  quart.  That  is  to 
say,  the  amount  of  this  grade  of  milk  purchased  de- 
creased 50  per  cent,  the  price  increasing  43  per  cent. 
Grade  *'  B,'^  bottled,  was  paid  for  in  1916  at  a  price 
of  10.8  cents,  the  amount  in  daily  use  being  1,100 
quarts,  as  compared  with  a  price  of  16.5  cents  and  a 
daily  amount  of  801  quarts,  the  increase  in  price  being 
50  per  cent  and  the  decrease  in  amount  27  per  cent. 

A  further  survey  was  made  in  November,  1919,  and 
is  included  in  the  Appendix  as  Exhibit  A.  This  report 
covers  the  condition  of  pupils  in  selected  schools  in 
the  borough  of  Manhattan,  to  determine  their  nutri- 
tional status.    It  will  be  observed  that  the  percentage 
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of  nndemourished  children  in  these  thirty-three 
schools  varied  from  17  per  cent,  the  lowest,  to  50  per 
cent,  in  one  school.  The  number  of  children  in  these 
thirty-three  schools,  so  badly  undernourished  that 
they  are  actually  in  need  of  medical  care,  amounts  to 
4,575.  These  particular  schools  represent  localities 
where  we  naturally  expect  to  find  undernourishment 
due  to  poverty  of  the  parents,  but  when  it  is  borne  in 
mind  that  there  are  500  schools  in  the  city  of  New 
York,  to  say  nothing  of  the  children  under  school 
age,  the  number  of  children  suffering  from  malnutri- 
tion and  undernourishment  is  so  startlingly  great  as 
to  demand  the  thoughtful  consideration  of  the  public. 
It  makes  no  difference  whether  the  number  of  under- 
nourished children  runs  into  the  hundreds  of  thou- 
sands, or  whether  the  number  is  only  a  few  thousands ; 
if  there  is  any  undernourishment  in  the  city  of  New 
York,  due  to  lack  of  food,  it  is  an  evil  that  must  be 
removed.  There  can  be  no  doubt  that  the  conditions 
due  to  the  war  have  made  it  difficult  for  the  poor  to 
obtain  any  and  all  of  the  important  foods.  This  com- 
mittee, however,  is  concerned  particularly  in  the  supply 
of  milk,  not  only  because  that  is  the  immediate  pur- 
pose of  this  inquiry,  but  also  because  milk  differs 
from  all  other  foods  in  that  it  is  quite  as  important  in 
certain  age  groups  as  air  and  water,  and  to  all  chil- 
dren it  is  a  food  that  must  be  furnished  in  abundance, 
otherwise  the  public  health  is  bound  to  suffer.  A 
never-failing  supply  of  pure  milk  is  absolutely  essen- 
tial to  the  public  health.  On  this  account  the  commit- 
tee is  fairly  of  the  opinion  that  the  State  is  justified 
in  taking  whatever  steps  may  be  necessary  to  so  regu- 
late the  flow  of  milk  and  to  so  control  price  that  this 
essential  food  may  be  placed  within  the  reach  of  the 
very  poorest  of  our  citizens. 
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The  Distribution  op  Milk 

The  determination  of  a  fair  price  for  milk  depends 
upon  two  factors,  the  production  and  the  distribution. 
For  the  moment,  production  will  be  disregarded  and 
the  farmer  ^s  part  left  for  later  consideration  in  this 
report.  In  all  the  phases  of  delivery  from  the  farm, 
and  distribution  to  the  ultimate  consumer,  there  are 
so  many  steps  that  their  mere  enumeration  will  give 
some  appreciation  of  the  complications  of  the  business. 

Before  entering  upon  these  details,  it  is  desirable  to 
show  the  magnitude  of  the  system  that  brings  to  his 
door  every  morning  each  citizen^s  particular  share  of 
the  great  milk  supply  of  New  York  city.  This  milk 
comes  from  1,150  creameries  and  40,000  farms,  from 
six  States  of  the  Union  and  from  the  Dominion  of  Can- 
ada. The  shortest  haul  is  40  miles  and  the  longest  500 
miles.  In  round  numbers,  the  daily  consumption  of 
milk  in  this  city  is  2,000,000  quarts.  If  one  day's  sup- 
ply were  placed  in  quart  bottles,  and  these  bottles 
were  placed  side  by  side,  they  would  make  a  triple 
row  all  the  way  around  the  edge  of  the  Island  of  Man- 
hattan— 125  miles  of  quart  bottles,  almost  equal  to 
the  distance  from  the  City  Hall  to  the  Capitol  at 
Albany. 

In  the  evolution  of  the  business  the  enterprise  has 
become  greatly  involved,  probably  too  much  involved. 
In  the  methods  of  the  present  system  of  milk  handling 
there  are  twenty-five  important  factors  that  enter  into 
the  ultimate  cost.  This  list  is  not  intended  to  be  com- 
plete, of  course,  but  it  includes  the  chief  factors  that 
determine  the  cost  added  to  the  milk  after  it  leaves 
the  farm.    Here  are  the  items : 
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Steps  Adding  to  the  Cost  of  Milk 

1.  Delivery  from  farm  to  creamery. 

2.  Location  and  number  of  the  country  stations. 

3.  Cost  of  handling  in  creameries,  including  pas- 
teurization or  not,  as  the  case  may  be. 

4.  Freight  and  routing. 

5.  Transportation  from  railroad  platform  to  city 
stations. 

6.  Location,  number  of,  and  investment  in  city 
stations. 

7.  Cost  of  handling  in  city  stations. 

8.  Delivery  of  milk  from  city  pasteurizing  plant  to 
distributing  depot. 

9.  Delivery  from  central  stations  to  consumer  or 
store. 

10.  Routing  of  deliveries. 

11.  Collection  of  empty  bottles  and  empty  cans. 

12.  Cleansing  of  containers  and  return  to  railroad. 

13.  Freight  to  creamery. 

14.  Cost  of  inspection  of  cows  and  dairies,  and 
laboratory  examinations. 

15.  Replacement  of  bottles,  cases  and  machinery, 
repairs  to  property,  country  taxes  and  insurance. 

16.  Loss  of  milk  in  country  handling. 

17.  Ice,  caps,  tags,  and  country  incidentals. 

18.  Executive  costs. 

19.  Advertising  and  canvassing. 

20.  Repairs,  taxes,  insurance  and  liability  insurance. 

21.  City  icing. 

22.  Loss  of  milk  in  city  handling. 

23.  Disposal  of  surplus  and  the  problem  of  the 
manufactured  products. 

24.  Maintenance  and  operation  of  vehicles. 

25.  Profit  and  loss. 
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The  chart,  Appendix,  Exhibit  B,  shows  the  many 
links  in  the  chain  of  milk  handling.  Taking  these 
elements  of  cost  in  their  order  and  giving  to  each 
the  discussion  it  deserves,  is  to  write  the  history  of 
milk  distribution.  It  is  the  duty  of  the  committee  to 
point  out  defects  and  to  indicate  such  features  as  seem 
susceptible  of  removal  or  improvement. 

Mr.  Patrick  Fox  of  the  Borden  Company  anticipated 
some  of  these  defects  when  he  suggested  the  desir- 
ability of  legalized  monopoly  and  public  control  of 
the  milk  industry.  Many  of  the  defects  of  the  present 
system  are  due  to  competition  on  the  one  hand,  or, 
on  the  other,  to  what  appears  to  be  mutual  agreement 
between  the  companies. 

Governmental  control  will  permit  of  many  reforms 
'which  seem  impossible  under  present  management. 
To  be  more  specific,  we  will  take  up  these  factors  of 
cost  and  give  due  consideration  to  each. 

Analysis  op  the  Chief  Factors  in  Detbbmining  the 

Pbice  of  Milk 

1.  Delivery  from  Farm  to  Creamery. 

As  has  been  said,  there  are  40,000  farmers  producing 
milk  for  New  York  city.  The  majority  of  these  farm- 
ers transport  the  milk  every  morning  from  their  farms 
to  the  creamery  or  receiving  station.  The  distance 
that  the  farmer  hauls  his  milk  ranges  from  one  to  eight 
miles,  and  it  takes  him  from  one  to  three  hours  to 
make  delivery  and  return  to  his  home.  The  evidence 
presented  indicates  that  the  farmer  loses  considerable 
valuable  time  in  this  delivery,  as  it  takes  the  man 
who  produces  10  quarts  of  milk  just  as  long  to  deliver 
his  milk  as  it  does  the  dairyman  producing  700  to  800 
quarts. 

In  a  few  isolated  instances  the  committee  finds  that 
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collective  hauling  has  been  established,  and  this  method 
has  proven  most  economical  and  advantageous  to  the 
farmer.  It  is,  therefore,  quite  apparent  that  an  exten- 
sion of  the  collective  hauling  system  would  reduce  the 
cost  of  transportation  from  the  farm  to  the  creamery 
or  receiving  station.  It  would  eliminate  the  cost  of 
the  up-keep  of  the  large  number  of  vehicles  necessary 
under  the  present  system,  and  obviate  the  necessity 
of  the  farmer  or  his  employee  being  absent  from  the 
farm  for  a  considerable  length  of  time  each  day. 

2.  Location  and  Number  of  Country  Stations. 

The  milk  supply  of  New  York  city,  as  has  been  said, 
is  shipped  from  1,150  creameries  or  receiving  stations, 
located  in  six  different  States.  The  evidence  seems 
to  indicate  that  economy  would  be  served  by  a  better 
distribution  and  location  of  these  creameries. 

The  following  is  an  excerpt  from  the  testimony  of 
one  of  the  witnesses.  Oscar  Mapes,  in  reply  to  the 
question :  ' '  Do  you  feel  that  economy  can  be  arrived 
at  by  eliminating  some  of  these  receiving  stations?  " 
replied:  **  I  certainly  do.*^  Mr.  Mapes,  continuing 
his  testimony,  states  as  follows:  **  To  show  you  can 
economize,  I  happen  to  live  in  Orange  county,  four 
miles  from  any  railroad  station,  but  I  can  contract 
for  my  milk  from  my  farm  in  different  directions  to 
seven  different  receiving  stations  within  a  radius  of 
six  miles,  taking  my  farm  as  a  hub.  I  believe,  and 
it  is  generally  conceded,  that  any  one  of  these  seven 
stations  could  pasteurize  that  milk  and  prepare  it  for 
shipment  and  ship  it  cheaper  than  the  whole  seven  do 
now.*' 

To  further  emphasize  this  point,  charts  have  been 
prepared  (See  Appendix,  Exhibits  B  and  C)  showing, 
in  several  localities,  the  number  and  location  of  cream- 
eries within  a  radius  of  ten  or  fifteen  miles  of  each 
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selected  point.  For  example,  within  ten  miles  of 
Courtlandt,  N.  T.,  there  are  located  twenty  creameries 
and  pasteurizing  plants.  These  creameries  and  receiv- 
ing stations  are  operated  by  thirteen  different  dealers. 
There  is  no  doubt  that  by  better  distribution,  or  by 
consolidation,  of  these  stations  a  very  considerable 
saving  could  be  made.  Another  example :  There  are 
within  a  radius  of  fifteen  miles  of  Middletown,  twenty- 
seven  creameries  and  receiving  stations.  These  are 
operated  by  thirteen  different  dealers.  Since  milk  is 
milk,  its  quality  guaranteed  by  the  Board  of  Health, 
this  committee  believes  proper  co-operation  would 
make  it  possible  for  several  dealers  to  make  use  of  a 
common  plant,  if  for  any  reason  it  is  found  desirable  to 
enter  the  same  field.  Such  a  practice  has  been  followed 
for  decades  in  the  grain  industry. 

3.  Cost  of  Handling  at  Cewntry  Stations,  including 
PastetMrization. 

The  milk  received  at  the  creamery  has  not  been  pas- 
teurized. The  creamery  or  receiving  station  may  or 
may  not  be  equipped  with  pasteurizing  apparatus.  If 
so  equipped,  the  milk  is  immediately  pasteurized  and 
thereafter  cooled  and  placed  in  cans  or  bottles  for 
shipment.  Where  the  plant  is  not  so  equipped,  the 
milk  is  iced  and  shipped  in  its  raw  state,  for  pas- 
teurization in  the  city  of  New  York.  All  such  plants, 
however,  are  provided  with  equipment  for  sterilization 
of  cans  and  bottles.  In  the  operation  of  creameries 
and  receiving  stations,  the  committee  has  only  to  sug- 
gest that  part  time  labor,  as  employed  in  one  or  two 
model  plants,  might  be  applied  and  thus  reduce  the 
overhead  expense  in  these  stations.  Union  stations, 
too,  would  reduce  in  a  material  way  the  cost  of 
handling. 
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4.  Freight  and  Routing. 

The  evidence  presented  to  the  committee  would 
indicate  that  the  average  cost  of  freight  is  slightly 
under  one  cent  per  quart.  The  principal  economy 
that  seems  possible  in  the  matter  of  freight  would  be 
accomplished  by  a  better  routing,  so  as  to  bring  the 
milk  closer  to  the  part  of  the  city  to  be  served.  The 
figures  show  that  over  50  per  cent  of  the  milk  supply 
is  delivered  by  the  railroads  to  platforms  in  Jersey, 
and  it  is  necessary,  therefore,  for  dealers  to  transport 
this  milk  over  the  ferry  to  their  depots  in  the  city. 
By  a  rerouting  it  might  be  possible  to  have  the  milk 
brought  over  by  trains  entering  the  city  itself,  or  that 
the  various  railroads  might  be  induced  to  build  spurs 
so  that  the  milk  would  be  brought  into  the  heart  of 
the  city  in  the  various  boroughs.  Freight  trolleys 
within  the  city  have  not  been  thought  of,  apparently, 
and  they  are  worthy  of  consideration;  after  midnight 
it  might  be  arranged  to  bring  in  great  loads  of  milk 
that  are  now  hauled  by  horse  and  wagon. 

5.  Transportation  from  Railroad  Platform  to  City 

Stations. 

Another  item  of  possible  economy  is  better  train 
service.  From  time  to  time  there  is  considerable  delay 
of  the  train  service  and  delivery  to  the  platforms. 
Inasmuch  as  the  employees  of  the  company  are  paid 
upon  a  fixed  time  of  service,  it  means  that  when  these 
delays  occur,  the  distributing  company  has  to  expend 
considerable  money  for  overtime,  all  of  which  is  an 
extra  item  charged  to  the  cost  of  milk. 

Milk  shipped  to  New  York  city  is  received  from 
thirteen  different  railroad  terminals,  seven  of  which 
are  located  in  New  Jersey,  and,  as  has  been  explained, 
this  necessitates  the  ferrying  of  this  milk  from  New 
Jersey  to  New  York,  an  extra  item  in  cost  which  might 
be  avoided,  in  some  instances  by  rerouting. 
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6.  Location,    Nvmber    of,    and    Investment   in    City 
Stations. 

After  it  is  received  at  the  railroad  platf orm,  as  has 
been  explained,  the  milk  is  transferred  to  the  city  sta- 
tions, either  to  the  pasteurizing  plants,  or  directly  to 
the  distributing  stations.  The  same  criticism  men- 
tioned under  heading  No.  2,  Location  and  number  of 
country  stations,  can  be  made  here. 

Investigations  by  the  Department  of  Health  have 
shown  that  certain  plants  are  not  operated  to  their 
full  capacity  and  that  if  they  were  so  operated  a  num- 
ber might  be  discontinued.  Naturally,  the  operation 
of  unnecessary  stations  m^ans  the  wasteful  expend- 
iture of  money. 

Another  item  which  was  brought  out  in  the  testi- 
mony before  the  committee  was  the  actual  investment 
in  city  plants.  Mr.  Horton,  of  the  SheflBeld-Farms 
Company,  testified  that  one  plant  alone  represented  an 
investment  of  several  hundred  thousand  dollars. 
While  it  is  essential  that  the  stations  be  clean  and 
sanitary,  it  is  certainly  unnecessary  to  have  great, 
elaborate  show  places  which  can  have  no  bearing  upon 
the  quality  of  the  milk,  and  the  existence  of  which 
can  result  only  in  increasing  its  cost.  These  plants, 
of  course,  serve  as  a  moniunent  to  the  company  erect- 
ing them  and  are  great  factors  in  advertising,  but 
their  upkeep  and  the  interest  on  investment  must  be 
made  a  charge  against  the  public.  The  modern  city 
consolidates  its  railroad  terminals  and  erects  union 
depots.  What  can  be  more  natural  than  to  follow  this 
plan  in  milk  handling,  thus  saving  capital,  overhead 
charges  and  space  f  Such  cooperation  as  can  be 
enforced  under  State  control  will  make  possible  many 
economies,  by  consolidation  of  effort,  which  now  seems 
impossible,  or,  at  least,  is  not  in  effect 
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7.  Cost  of  Handling  at  the  City  Plants. 

In  the  city  plant  the  milk  is  pasteurized,  or  if  it  is 
received  from  the  country  pasteurized,  it  is  redis- 
tributed to  smaller  units  for  delivery  to  the  consumer. 
There  has  been  no  evidence  presented  to  the  committee 
which  would  lead  to  the  belief  that  any  considerable 
economy  can  be  practiced  in  operating  these  stations 
except  as  recited  in  the  previous  paragraph. 

8.  Delivery  of  Milk  from  the  Pasteurizing  Plant  to 

Distributing  Depot. 

The  milk  received  in  the  city  is  first  brought  to  a 
pasteurizing  plant  in  one  part  of  the  city,  is  there 
pasteurized,  placed  in  cans  or  bottles,  placed  on  trucks, 
and  delivered  to  a  distributing  depot,  from  which  it  is 
transferred  to  retaU  delivery  wagons.  It  would  seem 
that  by  a  better  distribution  of  the  pasteurizing  plants, 
the  dealer  in  the  city  could  begin  his  house  or  store 
delivery  directly  from  the  pasteurizing  plant.  It  could 
be  transferred  to  the  delivery  wagons  here  and  thus 
avoid  a  second  handling  of  the  milk. 

9.  Delivery  from  Pasteurizing  Plant  or  Distributing 

Depot  to  Consumer  or  Stores. 

By  far  the  most  important  factor  in  adding  to  the 
price  of  milk  to  the  consumer,  is  the  distribution  of 
the  bottled  milk  from  the  city  line  to  the  kitchen  door. 
New  York,  by  reason  of  its  wealth  and  progressive- 
ness,  calls  for  refinements  of  service  such  as  are 
demanded  by  no  other  city  in  the  world.  In  the  milk 
problem  this  demand  on  the  part  of  our  wealthy 
citizens  adds  an  undue  cost  to  the  price  of  milk  sent 
to  the  poorer  citizens.  It  is  all  very  well,  and,  of  course 
entirely  proper,  for  persons  who  can  afford  it,  to  have 
milk  carried  to  any  floor  of  an  apartment  house  and 
placed  at  the  service  door,  at  an  early  hour  in  the 
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morning,  but  the  expense  of  this  refined  service  as 
now  given  must  be  added  and  is  added  to  the  general 
price  of  milk.  Some  provision  should  be  made  to  sub- 
tract this  enormous  sum  from  the  expense  of  the  milk 
delivery.    How  can  this  be  accomplished  I 

It  is  our  opinion  that  the  problem  is  solved  at  once 
by  cutting  from  the  city  delivery  the  universal  practice 
of  carrying  the  milk  to  the  individual  consumer. 
There  are  in  New  York  approximately  30,000  grocery 
and  deUcatessen  stores  where  milk  is  or  might  be 
sold.  There  is  no  section  of  this  city  where  a  citizen 
lives  at  any  considerable  distance  from  such  a  retail 
establishment.  Unfortunately,  the  system  now  in 
vogue  gives  no  consideration  to  the  retail  dealer ;  the 
charge  to  him  for  milk  in  quantities  is  exactly  the  same 
as  to  the  individual  consumer  for  a  single  bottle.  This 
practice,  it  seems  to  the  committee  is  unfair,  and  cer- 
tainly it  discourages  the  sale  of  milk  by  the  grocer. 
There  is  no  reason  why  the  citizen  should  not  buy  milk 
as  he  purchases  meat,  can-goods  and  other  foodstuffs. 
All  these  he  can  buy  over  the  counter,  telephone  for, 
or  have  regularly  delivered.  This  plan  will  not  delay 
the  delivery  of  milk  to  the  citizen,  but  will  simply 
place  the  burden  of  delivery  where  it  naturally  belongs. 
At  a  meeting  of  the  grocers  there  was  most  enthusias- 
tic response  to  a  plan  of  purchasing  milk  in  quantities 
at  reduced  prices,  and  ready  agreement  to  sell  over 
the  counter  for  a  cent  advance  per  quart,  and  to  deliver 
it  to  the  home  for  two  cents.  Without  going  into  the 
matter  further,  it  will  be  seen  at  once  that  by  such  a 
plan  the  cost  to  our  citizens  of  milk  delivered  to  the 
door  could  be  materially  less  than  under  the  present 
plan. 

Individual  delivery  is  one  of  the  chief  factors  in 
Increasing  the  price  of  milk  to  the  consumer.  In  the 
testimony  before  the  committee  it  was  brought  out  that 
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a  driver  in  New  York  city  is  receiving  a  salary  of  thirty- 
five  dollars  a  week  and  2  per  cent  of  the  collections. 
The  total  income  of  the  driver  is  from  fifty  dollars  to 
sixty-five  dollars  per  week.  It  was  also  brought  out 
that  the  drivers  of  this  city  are  unionized  and  that 
the  Union  limits  to  300  points  the  amount  of  milk  a 
driver  can  deliver.  By  *  *  point  * '  is  meant  a  single 
quart  of  milk,  one  pound  of  butter,  half  a  pint  of 
cream,  one  quart  of  buttermilk,  or  two  pints  of  milk. 
Thus,  it  will  be  seen  that  the  average  amount  of  milk 
actually  distributed  by  a  driver  will  be  less  than  300 
quarts  in  most  instances,  because  practically  all 
drivers,  in  addition  to  delivering  milk,  also  sell  butter, 
cream,  and  buttermilk.  It  was  testified  before  the 
committee  that  the  average  delivery  of  a  driver  in  the 
city  is  approximately  263  quarts  daily. 

It  was  brought  out  in  the  testimony  that  in  Phila- 
delphia the  drivers  are  not  unionized,  and  their  com- 
pensation is  entirely  upon  a  commission  b^sis.  They 
receive  11  per  cent  of  their  collections.  Thus,  a  driver 
in  Philadelphia  is  practically  in  business  for  himself, 
the  dealer  supplying  the  horse,  the  wagon,  and  the 
milk.  The  driver  acts  as  a  salesman,  and  it  depends 
entirely  upon  his  own  efforts  as  to  what  his  weekly 
income  will  be.  The  result  in  Philadelphia  is  that  the 
daily  average  delivery  of  milk  per  driver  far  exceeds 
the  average  in  New  York.  It  was  shown  that  it  aver- 
ages there  400  quarts  of  milk,  exclusive  of  other 
articles,  such  as  butter,  eggs,  cream  and  buttermilk,  in 
marked  contrast  to  the  263  quarts  delivered  by  the 
New  York  driver. 

Reverting  to  the  store  deliveries,  it  seems  to  the 
committee  that  the  distributor  should  be  required  to 
deliver  the  milk  in  bulk  to  the  stores  at  a  price  cheaper 
than  that  charged  where  milk  is  delivered  to  the 
individual  consumer  in  the  home.    That  this  is  entirely 
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practicable  is  shown  by  a  recent  demonstration.  One 
of  the  dealers,  Clover  Farms,  has  offered  and  is  now 
delivering  milk  in  bottles  to  the  Health  Department 
milk  stations.  He  is  dispensing  this  milk  at  the  sta- 
tions, using  for  this  purpose  his  own  employees,  and 
charging  the  public  fifteen  cents  per  quart.  At  the 
store  or  delicatessen  store  the  charge  to-day  for  the 
same  milk  is  nineteen  cents  or  twenty  cents.  The 
Clover  Farms  Company  has  entered  into  this  as  a 
business  transaction  and  believes  it  will  make  a  profit. 
The  price  charged  by  the  Borden's,  the  Sheffield 
Farms,  and  practically  all  the  other  companies,  in  the 
opinion  of  the  committee,  in  this  particular  matter  at 
least,  is  unfair.  The  representatives  of  the  Borden's 
and  Sheffield  companies  have  not  explained  satisfac- 
torily to  the  committee  why  milk  delivered  to  the  store 
should  not  be  cheaper  than  that  delivered  directly  to 
the  home. 

The  committee  is  of  the  belief  that  there  should  be 
a  material  extension  of  the  amount  of  milk  sold  to 
the  store,  and  at  less  than  the  retail  price,  so  that  the 
people  of  the  city  of  New  York,  if  they  desire  to  go 
for  their  milk,  would  have  an  incentive  for  so  doing. 
The  comipittee  believes,  too,  that  serious  consideration 
should  be  given  to  the  abolition  of  individual  deliveries 
by  the  distributing  companies. 

The  carrying  out  of  these  suggestions  would  permit 
of  daytime  deliveries,  the  use  of  great  trucks,  and  would 
so  simplify  the  methods  of  distribution  as  to  cut  sev- 
eral cents  off  the  price  per  quart.  The  committee 
feels  that  the  present  method  of  delivery  is  responsible 
for  a  large  portion  of  the  public  complaint. 

10.  Routing  of  Deliveries. 

The  committee  believes  that  milk  and  milk  products 
should  be  sold  under  a  permit  and,  in  the  absence  of 
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Store  deUvery,  that  the  field  of  operation  of  any  given 
company  should  be  limited  to  a  defined  zone.  There 
is  nothing  startling  about  this  plan.  It  would  be  a 
short-sighted  community  that  would  give  franchise 
rights  over  one  street  to  a  multitude  of  street-car 
companies.  Yet^  in  effect,  that  is  exactly  the  sort  of 
thing  we  are  permitting  as  regards  the  milk  distribu- 
tion. 

Were  the  milk  offered  for  sale  a  variable  commodity, 
did  one  company  sell  an  article  vastly  or  even  slightly 
better  than  another,  were  the  product  from  one  firm 
richer  in  butterfat,  with  fewer  bacteria,  superior  in 
any  way,  the  committee  might  not  suggest  such  a  plan. 
Under  such  conditions,  it  would  be  unfair  to  the  citizen 
to  compel  him  to  buy  the  product  of  one  particular 
milk  company.  In  New  York  city,  with  the  exception 
of  the  specially  prepared  quality  grades,  milk  is  milk. 
Grade  **  B  *'  milk  is  the  same  whether  furnished  by 
Horton,  Borden,  Campbell,  or  Levy.  Its  quality  is 
standardized  and  guaranteed  by  the  Board  of  Health. 
Therefore,  we  say  most  emphatically  that  no  one  can 
suffer,  or  be  imposed  upon  in  the  slightest  degree,  if 
he  be  forced  to  buy  of  a  dealer  from  whom  he  may 
have  formed  a  prejudice  on  the  assumption  that  this 
milk  is  not  as  good  as  that  furnished  by  some  favorite 
dealer.  There  is  no  foundation  in  fact  for  such  a  feel- 
ing. How  absurd  it  is  and  how  unbusiness-like  that  a 
block  in  the  city  should  be  traversed  by  six  milk  deal- 
ers, each  carrying  a  quality  of  milk  absolutely  identical 
with  that  supplied  by  the  other  fivef  Such  a  practice 
obviously  makes  for  multiplication  of  effort,  serious 
enhancement  of  cost,  and,  in  its  result,  is  manifestly 
unfair  to  the  poor.  As  a  matter  of  fact,  the  present 
method  of  so-called  competition  neither  lessens  the 
price  nor  betters  the  quality. 

Necessarily,  the  great  dealers  will  object  to  any 
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possible  limitation  of  their  efforts.  The  committee 
wonders,  however,  if  any  one  of  them  would  suffer 
any  loss  of  business  or  appreciable  loss  of  profits. 
Why  should  they  object  to  having  their  activities  con- 
fined to  a  given  section  or  sections  of  the  cityt 
With  a  well  devised  and  honestly  administered 
zoning  system,  and  with  proper  safeguarding  as  to 
granting  of  permits  or  franchises,  why  should  any 
dealer  object  to  this  simplification  of  his  workt  Think 
how  much  more  cheaply  he  could  serve  a  given  number 
of  patrons  if  all  of  them  were  located  in  a  given  terri- 
tory. If  one  of  the  great  milk  companies  had  exclusive 
rights,  for  instance,  in  that  section  of  Manhattan,  west 
of  Broadway,  and  north  of  Forty-second  street,  who 
can  doubt  that  milk  could  be  quickly  and  cheaply  deliv- 
ered in  that  territory  f  All  of  the  depots,  manufactur- 
ing plants,  barns,  garages,  and  every  feature  essential 
to  the  business,  could  be  centered  there.  Every  energy 
could  be  directed  to  splendid  service  in  the  home  field. 
Let  no  one  imagine  the  committee  is  ignorant  of, 
or  indifferent  to  the  difficulties  of  a  reorganization  of 
the  milk  business  along  these  lines.  There  are  tre- 
mendous obstacles  to  be  overcome,  of  course,  but  with 
zoning  of  the  city  great  progress  will  have  been  made 
in  solving  the  milk  problem.  These  improvements 
must  be  conceded  as  having  in  them  the  certainty  of 
decreased  cost  of  milk.  Ultimately,  such  a  system 
should  be  productive  of  handsome  profits,  which  no 
one  will  begrudge  the  dealers,  provided  all  the  facts 
are  publicly  known.  Reduced  cost  of  the  milk  will 
materially  increase  its  consiraiption.  Smaller  profits 
on  the  present  quantity  will  be  offset  by  larger  sales 
under  less  expense. 
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11.  Collection  of  Empty  Bottles  and  Cans. 

Testimony  taken  by  the  committee  indicates  great 
losses  in  the  breakage  of  glass  bottles.  Numerous 
complaints,  also,  were  lodged  with  the  committee  that 
the  dealers  make  apparently  little  effort  to  collect 
empty  bottles,  and  that  as  a  result  many  are  disposed 
of  by  being  sent  to  the  ash  dumps.  The  distributors 
have  urged  the  diflSculty  of  bottle  returns  as  the  chief 
obstacle  to  the  store  delivery  and  sale.  Likewise,  they 
have  attributed  the  latest  increase  of  milk  prices  to 
labor  costs.  Both  objections  would  disappear  by  the 
adoption  on  the  part  of  all  distributors  of  certain  uni- 
versal rules  of  procedure.  By  establishing  trade  rela- 
tions with  a  group  of  retailers,  the  distributor  can  re- 
quire a  deposit  to  cover  the  cost  of  the  maximum  num- 
ber of  cases  to  be  delivered  daily.  In  his  turn,  the 
grocer  can  require  a  deposit  from  the  regular  cus- 
tomer to  cover  the  single  unit  or  number  of  bottles  to 
be  taken  from  the  store  or  delivered  daily.  The  casual 
customer  may  be  required  to  pay  for  the  bottle  a  stated 
sum,  to  be  returned  when  the  bottle  comes  back.  There 
is  nothing  new  or  revolutionary  about  such  a  practice. 
The  gas  companies  have  always  required  a  deposit  for 
the  meter  or  gas  stove.  Soft  drink  dealers  have  re- 
quired from  you  a  deposit  to  cover  the  cost  of  the  bot- 
tle. By  the  universal  adoption  of  this  plan  in  the  milk 
business  the  bottle  problem  would  disappear,  as  it  cer- 
tainly would  disappear  if  the  paper  container  were 
universally  used. 

The  whole  problem  of  distribution  would  be  simpli- 
fied by  the  abolition  of  the  glass  bottle  and  by  the  sub- 
stitution in  its  place  of  a  paper,  paraffin-coated  con- 
tainer, a  pulp  container,  or  other  similar  substitute, 
so  that  the  package  of  milk  delivered  to  the  consumer 
is  sealed,  insuring  the  purity  of  its  contents,  and  at  the 
same  time  doing  away  vnth  the  tremendous  expense  of 
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the  bulk,  weight,  breakage  and  waste  of  the  glass  milk 
bottles.  Our  ash  heaps,  basements,  alleys  and  back 
yards  are  littered  with  these  wasted  bottles.  Not  only 
the  first  cost,  but  the  expense  of  cartage,  storage,  de- 
livery, return  and  proper  cleansing  of  these  bottles, 
add  materially  to  the  cost  of  milk  to  the  consumer. 
By  utilizing  modem  methods,  not  being  content  with 
the  established  ways  of  distributing  milk,  and  by  apply- 
ing to  the  whole  problem  common  sense  and  modem 
ingenuity,  there  is  hope  of  lessened  cost  by  doing  away 
with  the  costly  collection  of  **  empties,"  as  well  as 
with  the  expense  of  carrying  the  glass  bottles,  with 
their  increased  weight  and  requirement  of  excessive 
space. 

12.  Clecmsing  of  Containers  and  Return  of  Same  to 
Railroads. 

The  prompt  cleansing  of  empty  cans  is  necessary, 
in  order  that  the  further  cleansing,  which  has  to  be* 
done  in  the  country  or  at  the  pasteurizing  plant  in  the 
city,  can  be  made  less  arduous.  Uidess  milk  is 
promptly  removed  from  the  can  it  coagulates  and  its 
removal  becomes  difficult.  As  to  the  cleansing  of  the 
bottles,  this  item  of  expense  would  be  eliminated  if  the 
paper  or    single-service  container  were  used. 

13.  Freight  of  Emty  Ca/ns  cmd  Bottles  from  City 
to  Station  in  Country. 

This  item  of  expense  is,  of  course,  necessary  in  so  far 
as  the  cans  are  concerned,  but  it  is  possible  that  econo- 
mies could  be  effected  if  the  number  and  location  of 
plants  in  the  country  were  distributed  along  more  eco- 
nomical lines,  as  suggested  in  a  previous  paragraph. 
This  item  of  expense,  in  so  far  as  the  bottles  are  con- 
cerned, would  be  eliminated  with  the  use  of  the  paper 
or  single-service  container. 
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14.  Cost  of  Inspection  of  Cows,  Dairies,  and  Lahoror- 
tory  Examinations. 

At  present  the  physical  examination  of  the  cows  pro- 
ducing milk  for  consumption  in  the  city  is  partly  borne 
by  the  dairyman  and  partly  by  the  distributor.  The 
distributor,  also,  in  order  to  comply  with  the  standards 
of  the  Department  of  Health,  employs  inspectors  and 
operates  chemical  and  bacteriological  laboratories. 
While  this  item  of  cost  could  not  be  eliminated,  it  is 
possible  that  it  could  be  reduced  if  the  city  or  State 
increased  its  inspectorial  force  and  thus  eliminated  the 
necessity  of  the  dealers  making  the  inspection.  As  a 
matter  of  fact,  the  distributors  have  testified  that  one 
official  inspection  made  by  a  representative  of  the  De- 
partment of  Health  has  more  effect  than  twelve  inspec- 
tions made  by  their  own  representatives.  Undoubt- 
edly this  sort  of  inspection  should  not  be  in  private 
hands ;  it  is  essentially  a  public  health  problem. 

15.  Replacement  of  Bottles,  Cans  and  Machinery;  Re- 
pairs to  Property,  Country  Taxes  and  Insurance. 

The  committee  has  no  material  recommendation  to 
make  in  economies  in  so  far  as  this  item  is  concerned. 
The  committee,  however,  feels  that  the  substitution  of 
a  i)aper  or  single-service  container  would  be  cheaper 
than  the  present  glass  container.  It  is  understood 
that  the  paper  container  would  be  used  but  once  and 
this  would  eliminate  all  cost  for  replacement  of  bottles. 

16.  Loss  of  MUk  in  Handling . 

This  is  an  item  of  expense  upon  which  the  committee 
has  no  recommendation  to  make.  The  committee  feels 
that  these  losses  are  kept  at  a  minimum. 
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17.  Ice,  Caps,  Tags  and  Incidentals. 

The  committee  has  no  specific  recommendation  to 
make  as  to  this  item  of  expense.  It  believes,  however, 
that  the  use  of  a  paper  or  single-service  container 
would  eliminate  the  cost  of  caps. 

18.  Executive  Costs. 

Under  this  item  comes  the  salaries  of  the  executives. 
From  the  testimony  taken  by  the  committee,  it  would 
not  appear  that,  for  the  present  methods  used  in  the 
milk  industry,  the  salaries  are  excessive.  It  does  seem 
to  the  connnittee,  however,  that  there  are  too  many 
sitting  in  high  places,  and  that  some  of  the  distribut- 
ing companies  are  over-burdened  with  salaried  execu- 
tives, this  item,  of  course,  being  charged  to  the  cost 
of  milk. 

Should  the  State  determine  upon  some  plan  of  gov- 
ernmental control,  it  is  probable  that  the  expenditure 
of  some  of  the  energy  now  furnished  by  the  executives 
of  the  great  milk  companies  would  be  unnecessary. 
Even  with  such  limited  competition  as  now  exists,  the 
executives  must  plan  and  execute  procedures  for  run- 
ning and  increasing  the  business.  With  regulation  and 
zoning  of  the  enterprise,  the  necessity  for  such  sort  ol 
expert  oversight  and  management  would  be  eliminatea. 
Likewise,  the  expensively  equipi)ed  offices  and  elab- 
orate office  forces  of  the  executives  could  be  greatly 
modified. 

19.  Administrative  Costs. 

Under  this  item  are  included  the  bookkeeping  and 
clerical  forces  of  the  distributors.  This  is,  of  course, 
an  essential  factor  and  cannot  be  eliminated.  The  com- 
mittee, however,  feels  that  with  a  better  distribution 
of  the  various  plants  located  throughout  the  city  and 
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with,  a  zoning  system  in  force  that  the  administrative 
costs  wonld  be  decreased.  With  State  control  will 
come  nniform  and  simpler  accounting  systems. 

20.  Advertising  and  Canvassing. 

This  is  an  item  of  expense  that  can  be  eliminated 
entirely.  So  far  as  New  York  city  is  concerned  the 
Department  of  Health  has  been  advocating  for  years 
the  increased  consumption  of  milk.  The  Department 
standardizes  and  regulates  the  grades  of  milk  that  can 
be  sold  in  the  city  and,  as  an  actual  fact,  there  is  no 
material  difference  in  the  quality  of  milk  sold  by  the 
different  dealers.  With  the  price  of  milk  so  placed  as 
to  make  it  possible  for  the  poor  to  buy  it,  the  State  and 
City  Health  Departments  can  go  forward  with  their 
duty  of  public  health  education.  Such  advertising  will 
do  the  milk  business  much  more  good  than  the  present 
expenditure  of  money  for  the  same  purpose  by  the  milk 
companies.  With  proper  zoning  it  would  seem  that 
every  expenditure  for  advertising  can  be  eliminated, 
and  that  if  the  drivers  of  the  milk  wagons  were  paid 
on  a  commission  basis  there  would  be  no  further 
expense  as  to  canvassing. 

21.  Repairs,  Taxes,  Insurance  and  LiabilHy  Insurance 

in  City. 

By  elimination  of  unnecessary  and  over-elaborate 
plants,  this  item  could  be  reduced  considerably. 

22.  Icing. 

Co-operation  in  ice  production  and  handling  might 
reduce  this  item  of  cost. 

23.  Loss  of  MUk  in  Handling  in  City. 

The  committee  has  no  recommendation  to  make  con- 
cerning the  above  item  of  expense. 
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24.  Disposal  of  Surplus  and  the  Problems  of  Manu- 
facturing. 

The  milk  dealer  must  constantly  face  the  fluctuating 
flow  of  milk  and  the  uneven  demands  for  milk.  This 
item  of  cost  is  one  of  the  most  important  with  which 
the  committee  has  to  deal.  It  is  perplexing  to  the 
dealer  and  has  received  much  attention  on  the  part  of 
the  committee. 

The  dairyman  insists  tliat  the  dealer  take  all  the 
milk  he  produces.  In  his  turn,  the  dealer  must  find 
ways  to  dispose  of  the  undemanded  and  unsold  milk. 
How  is  this  condition  of  affairs  to  be  remedied!  Under 
State  control  of  the  whole  milk  industry,  including 
farm  and  distribution,  it  should  be  possible  so  to  direct 
affairs  that  the  production  of  milk  can  be  made  much 
more  uniform  than  it  is  under  the  methods  now  in 
vogue. 

If  the  milk  business  were  under  State  control,  there 
could  be  diverted  from  the  manufacturer  sujficient  milk 
to  provide  for  it  when  there  is  unusual  demand  for  fluid 
milk.  Likewise,  in  the  event  of  unusual  flow,  with  low 
demand  for  beverage  purposes,  the  State  officials  could 
order  that  the  surplus  milk  be  diverted  to  the  manu- 
facturing plants.  Such  a  method  of  control  would 
result  certainly  in  economical  handling,  such  as  cannot 
be  accomplished  when  the  independent  distributors 
must  provide  for  their  own  emergencies  of  this  sort. 
The  small  and  independent  dealer,  under  present  con- 
ditions, carries  a  heavy  burden  of  responsibility  that 
could  be  shifted  under  State  control. 

Were  the  surplus  milk,  now  disposed  of  by  manu- 
facturing, offered  to  the  people  at  its  appraisal  made 
by  the  distributors,  there  would  be  abundant  demand 
for  the  millr  for  beverage  purposes.  Add  to  this  cheap 
price  greater  publicity  as  to  the  food  value  of  milk. 
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and  there  can  be  no  doubt  that  many  of  the  worries 
over  surplus  would  speedily  disappear. 

It  is  the  opinion  of  the  committee  that  many  reforms 
can  be  effected  in  the  disposal  of  surplusage,  but  these 
can  be  accomplished  in  but  one  way  —  by  such  enforced 
co-operation  as  only  an  official  body  with  legal  power 
can  obtain. 

The  Manufactured  Products 

Under  this  heading  will  be  considered  condensed 
milk,  evaporated  milk,  powdered  milk,  cheese,  butter, 
confectionery,  and  every  other  product  made  from 
milk. 

For  years,  corporations  have  been  permitted  to 
manufacture  highly  profitable  tinned  milk  and  other 
products  without  any  check  whatsoever,  and  without 
any  assurance  that  the  population  of  the  State  will 
first  have  the  beuefits  of  the  milk  produced  within  our 
borders. 

Thus,  the  most  vital  resource  of  this  State  is  allowed 
to  be  used  by  the  corporations,  and  to  any  extent  they 
like.  Just  how  far  it  will  be  sought  to  extend  this 
privilege,  and  to  what  degree  it  will  affect  the  people 
of  this  State,  is  evidenced  by  the  testimony  of  men 
from  the  Borden  and  Nestle 's  corporations.  The  latter 
corporation  admitted  in  the  testimony  that  already  85 
per  cent  to  95  per  cent  of  its  products  are  exported  out 
of  the  United  States,  and  that  more  and  more  milk  is 
being  exported.  They  state  that  a  third  of  this  enor- 
mous milk  product  business  is  drawn  from  this  State 
alone.  From  within  100  miles  of  New  York  city  they 
absorb  50,000  quarts  of  milk  daily. 

Some  dealers  are  beginning  to  see  that  public  demand 
will  make  it  imperative  to  limit  the  manufacture  of 
milk  within  a  given  radius  of  New  York  city,  so  that  the 
fluid  milk  will  flow  into  the  congested  metropolis  from 
nearby    sections.      Therefore,    these    dealers    have 
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expressed  a  belief  that  the  manufacture  of  products 
should  be  limited  to  the  territory  outside  of  a  radius 
of  150  to  200  miles.  The  Dairymen's  League  ofiScials 
have  given  a  similar  opinion.  While  these  might  all 
prove  to  be  worth-while  as  voluntary  suggestions,  yet 
unless  some  legal  restrictions  are  provided,  there  is  no 
possible  way  to  stop  continued  development  in  the 
manufacture  of  these  products,  which  practice  must 
play,  more  and  more,  an  important  part  in  the  matter 
of  high  prices  for  fluid  milk. 

So  free  a  hand  have  these  concerns  had  for  many 
years,  in  the  unrestricted  manipulation  of  the  milk 
production  of  this  State,  that  the  idea  of  any  legisla- 
tion for  the  restriction  of  milk  manufacture  seems 
preposterous  to  them.  The  representative  of  the 
largest  company  said  he  would  consider  that  the  Legis- 
lature had  *  *  run  wild  '  *  if  the  milk  industry  were  to  be 
thus  regulated,  notwithstanding  the  fact  that  this  same 
corporation  uses  the  milk  of  New  York  State  to  manu- 
facture products,  95  per  cent  of  which  are  exported. 

The  committee  could  not  ascertain  from  any  of  these 
manufacturing  concerns  the  profits  made,  as  they 
deemed  such  profits  **  trade  secrets."  But  some  status 
of  the  business  is  well  expressed  in  the  following  testi- 
mony of  a  representative  of  the  Nestle 's  corporation : 
**  Our  business  has  been  one  of  sudden  growth.  The 
Nestle 's  Food  Company  some  years  ago  was  a  rather 
small  corporation  and  with  the  conditions  that  de- 
veloped on  the  other  side  —  destruction  of  cattle  and 
the  loss  of  other  sources  of  milk  supply  —  they  turned 
to  this  country  for  their  supply.  The  result  was  a  very 
great  expansion  of  the  Nestle 's  Food  Company  in  this 
country.  The  expansion  has  been  very  rapid  and  very 
large.  The  increase  in  the  authorized  capital  stock 
was  to  $15,000,000.  That  was  last  year.  Q.  From 
whatf    A.  From  a  quarter  of  a  million  dollars.    Q. 
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Most  of  this  supply  of  milk  that  you  have  used,  or  one- 
third  of  it  at  least,  has  been  drawn  from  New  York 
State,  and  this  enormous  increase  in  your  business  has 
made  it  necessary  to  increase  enormously  the  amount 
of  milk  you  draw  from  New  York  State  f  A.  Yes.  Q. 
And  at  the  present  time  you  are  manufacturing  large 
quantities  of  condensed  milkf  A.  Yes.  Q.  And  evapo- 
rated milkt  A.  Yes.  Q.  Have  you  any  preferred 
stock  t  A.  No.  Q.  Is  it  all  common  stock  f  A.  Yes. 
Q.  And  it  is  not  on  the  market  f  A.  No.  Q.  And  it  is 
owned  mostly  by  private  individuals  connected  with 
this  company?  A.  Unless  it  is  important,  I  would  not 
care  to  make  an  answer  to  that. ' ' 

Similar  conditions  exist  in  the  case  of  the  Borden 
Company,  the  next  largest  manufacturing  concern. 
While  their  export  trade  is  not  so  voluminous,  yet 
240,000,000  pounds  of  condensed  milk  were  manufac- 
tured by  this  company  in  1919.  Sixty  million  pounds 
of  this  were  exported.  Altogether  this  represents 
2,129,000  cases  of  forty-eight  cans  to  the  case.  This 
number  of  cases  of  manufacured  products  exceeds  the 
1918  figures,  and  the  demand  is  constantly  increasing, 
to  say  nothing  of  the  new  foreign  markets  that  are 
being  created  constantly.  All  of  this  milk  practically 
was  taken  from  the  New  York  State  production  and 
manufactured  within  the  State. 

As  the  same  price  is  paid  for  fluid  milk,  in  New  York 
State,  as  that  which  is  paid  for  manufactured  milk  by 
the  manufacturers,  it  can  readily  be  seen  that  the  dis- 
tributing costs  for  fluid  consumption  are  eliminated, 
and,  as  a  consequence,  much  greater  profits  are  made 
in  the  tinned  milk  business.  It  is  obvious  what  trend 
this  wiU  take  in  the  future  unless  proper  regulation 
is  provided* 

Figures  have  been  presented  as  to  the  amount  of 
fluid  milk  produced  in  this  State,  which  is  consumed  in 
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maJring  tinned  milk  and  other  by-products.  There  have 
been  various  estimates,  some  of  which  indicate  that  as 
high  as  55  per  cent  of  the  entire  milk  production  has 
gone  into  manufactured  products.  The  Department  of 
Farms  and  Markets  of  this  State  places  it  as  less  than 
half,  and  presents  the  following  figures  for  last  year: 
Fluid  consumption,  52.7  per  cent ;  cheese,  17.1  per  cent; 
powdered  milk,  3.3  per  cent;  ice  cream,  2.1  per  cent; 
butter,  6.1  per  cent;  condensed  and  evaporated  milk, 
17.5  per  cent ;  malted  milk,  .05  per  cent ;  miscellaneous, 
1.15  per  cent. 

It  would  seem  that  the  people  should  have  first 
opportunity  to  secure  the  fruits  of  the  production  of 
their  own  State  and  at  the  lowest  price  possible.  In 
the  value  of  its  product.  New  York  is  the  largest  dairy 
State  in  the  United  States,  and  yet  the  prices  for  milk 
are  the  highest.  A  fair  price  on  fluid  milk  will  never 
be  reached  until  the  entire  milk  production  of  this 
State  is  taken  into  consideration  and  until  the  huge 
profits  of  the  manufactured  products,  such  as  con- 
densed and  evaporated  milk,  butter,  cheese,  confec- 
tions, etc.,  are  spread  over  the  entire  milk  production. 
When  this  is  done,  the  price  of  fluid  milk  can  easily  be 
lowered  and  at  the  same  time  the  milk  corporations 
can  have  a  fair  return  on  their  investments. 

New  York  should  have  the  lowest  priced  milk  of  any 
city  in  the  United  States  because  of  the  large  demand, 
the  proximity  of  the  production,  and  the  ease  of  deliv- 
ery due  to  congested  areas.  But  the  law  of  supply  and 
demand  is  stifled.  If  the  milk  corporations  were  will- 
ing to  sell  all  the  milk  the  people  would  demand  at  a 
low  price,  they  might  double  their  sales.  Why  don't 
they  strive  to  accomplish  thisf 

As  has  been  said,  nearly  55  per  cent  of  the  milk  pro- 
duced in  this  State  is  kept  from  the  consumer  as  fluid 
milk  and  made  into  manufactured  products.    Instead 
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of  the  people  getting  all  the  milk  they  want  at  a  low 
price,  leaving  the  remainder  of  the  milk  produced  in 
this  State  to  be  made  into  manufactured  products,  the 
reverse  condition  exists.  The  fact  is  that  fluid  milk 
delivered  is  the  surplus  after  supplying  the  manu- 
facturers. Because  there  is  no  restriction  of  any  kind 
as  to  the  control  of  milk  in  this  State,  any  one  with  the 
money  can  come  in  and  buy  all  the  milk  he  wants  for 
manufactured  products,  and  thus  withhold  it  from  the 
daily  consumer  of  fluid  milk.  In  other  words,  people 
are  forced,  to  buy  condensed  and  evaporated  milk 
because  they  cannot  obtain  fresh  fluid  milk  at  a  low 
price. 

Even  the  producers  have  gone  into  the  manufactur- 
ing business,  which  means,  under  the  present  statute 
they  need  not  send  any  fluid  milk  to  the  public  unless 
they  so  desire.  They  may  manufacture  it  into  tinned 
milk  in  this  State  and  send  it  to  China,  if  they  choose. 
Huge  quantities  of  tinned  milk  and  other  manufac- 
tured products  are  being  sent  broadcast  from  this 
State.  Already  other  companies  are  being  formed  up- 
State  to  manufacture  milk,  which,  of  course,  will  be  dis- 
posed of  in  the  usual  way,  not  to  the  advantage  of  the 
public  health,  but  in  the  piling  up  of  good  profits. 

Until  some  system  is  devised  that  places  a  legal  check 
on  the  manufacturing  concerns,  prices  of  fluid  milk  to 
the  consumer  will  continue  to  soar,  and,  likewise,  the 
prices  of  manufactured  products  will  continue  high, 
because  these  products  are  permitted  to  be  sent  from 
this  State  and  to  the  ready  markets  abroad. 

Of  all  the  manufactured  products  the  sweetened  con- 
densed milk  has  the  largest  sale.  The  amount  of  liquid 
milk  used  in  making  this  condensed  milk  last  year  was 
539,568,177  pounds,  which  is  approximately  half  the 
number  of  pounds  of  milk  which  the  consuming  public 
obtained  in  the  form  of  fluid  milk.    This  indicates  that 
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persons,  unable  to  obtain  sufficient  fresh  fluid  milk 
at  a  low  price,  are  practically  forced  by  necessity  to  use 
condensed  milk  instead  of  fresh  fluid  milk.  If  fluid  milk 
were  sold  at  a  lower  price,  the  average  family  would 
purchase  more  and  the  surplus  would  be  consumed  by 
the  children,  or  would  be  utilized  in  the  home,  to  the 
resulting  health  of  the  community.  As  it  is,  the  price 
being  high,  the  family  naturally  seeks  the  most  eco- 
nomical method  of  using  milk,  and  many  families  use 
nothing  but  condensed  milk. 

Low  price  milk  is  bought  by  these  corporations  in 
April,  May  and  June,  when  the  flow  of  milk  is  greatest, 
and  it  is  withheld  from  the  public  as  fluid  milk.  It  is 
stored  in  a  semi-condensed  form  in  tanks  until  the  fall, 
when  it  is  sent  forth  as  a  tinned  product.  Factories 
of  the  Borden  Milk  Company  have  a  storage  tank 
capacity  aggregating  40,937,000  pounds  of  fluid  milk. 

The  Nestle  *s  corporation  manufactures  more  by- 
products than  the  Borden  Company  (the  largest  deliv- 
ery company)  serves  in  fluid  milk  to  the  New  York 
public.  The  Nestle 's  corporation  devotes  its  energies 
almost  exclusively  to  the  manufactured  products  of 
milk.  The  constant  drain  on  the  milk  production  of 
the  State  for  manufactured  products  is  a  fundamental 
cause  for  high  priced  fluid  milk. 

The  price  of  butter  and  cheese  (milk  products)  actu- 
ally form  the  basis  upon  which  the  price  of  milk  to  the 
producer  is  established.  Therefore,  it  follows  that  but- 
ter and  cheese  are  figured  upon  before  fluid  milk  is 
considered.  Unless  something  is  done  by  which  all 
these  milk  products  are  counted  together,  the  price  of 
fluid  milk  will  be  increasingly  high. 

One  of  the  most  prominent  dealers  ventures  the 
belief  that  all  fluid  milk  produced  in  this  State  should 
be  sold  as  fluid  milk  and  within  the  State.  In  his  opin- 
ion, this  is  bound  to  come.   As  the  city  grows  the  public 
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demand  for  fluid  milk  will  drive  the  manufacturers  of 
milk  elsewhere,  which  ought  to  be  the  case,  considering 
that  there  is  so  much  congestion  and  that  milk  is  such 
a  necessity.  When  asked  why  this  could  not  be  done 
now,  he  stated  that  the  demand  for  fluid  milk  has  not 
yet  re€tched  that  point,  but  admitted  that  if  milk  were 
sold  at  two  or  three  cents  lower  per  quart  than  it  is 
to-day  the  consumption  would  be  tremendously  higher. 

There  should  be  some  way  of  providing  an  unfailing 
supply  of  low  priced  milk  first.  This  should  be  the 
prime  purpose  of  milk  production  in  this  State.  For 
the  protection  of  the  congested  areas  of  population. 
State  control  is  absolutely  essential.  The  need  is  not 
unlike  that  which  ha,^  necessitated  legislation  for  the 
control  of  the  water-shed  of  Long  Island.  The  i)ower- 
ful  pumps  installed  by  the  city  of  New  York,  in  Nassau 
county  if  unrestrained  would  drain  all  the  farm  lands 
of  water.  Legislation  had  to  be  presented  to  prevent 
the  city  withdrawing  too  much  water  and  thus  destroy- 
ing these  farms  for  farm  purposes. 

Reverting  again  to  the  financial  aspects  of  the  prob- 
lem, the  present  difficulty  in  reaching  the  facts  is 
because  the  milk  business  is  broken  into  various  i)arts, 
and  no  composite  picture  is  possible.  A  concern,  really 
a  division,  or  the  child  of  the  parent  company,  deals 
in  fluid  milk  only,  and  it  is  not  credited  with  any  profit 
accruing  from  the  other  and  more  profitable  divisions 
of  the  parent  concern.  Were  all  the  branches,  divi- 
sions and  ramifications  considered  in  their  entirety, 
it  would  appear  to  him  who  runs  that  the  milk  industry 
is  very  profitable.  The  State  should  demand  that  every 
feature  of  the  dairy  business  shotdd  come  under  its 
survey,  so  to  insure  the  public  an  abundant  supply  of 
fluid  milk.  No  one  can  doubt  that  the  manufactured 
products  are  important  as  foodstuffs  and  their  prepa- 
ration should  be  encouraged.   Our  particular  grievance 
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is  that  the  jfluid  milk  division,  by  and  of  itself,  offers 
less  opportunity  for  high  profits  and  there  is  not  the 
same  incentive  to  develop  and  popularize  this  wing 
of  the  business.  Therefore,  the  committee  desires  that 
there  shall  be  compulsory  control  of  the  business  as  a 
whole,  in  order  that  there  shall  be,  under  each  and 
every  circumstance,  an  unfailing  flow  of  fluid  milk. 
Further,  it  is  our  contention  that  the  profits  of  the 
entire  business  should  be  spread  over  every  division, 
so  that  the  public  may  buy  fluid  milk  at  a  material 
reduction  imder  the  present  price.  When  all  features 
of  the  business  are  counted  as  one,  this  can  be  done 
without  the  cry  of  confiscation  and  ruination  of  the 
fluid  milk  business.  In  the  Appendix,  Exhibit  D,  will 
be  found  a  statement  from  the  Wall  Street  Journal 
confirming  this  opinion. 

As  a  further  evidence  of  the  enormous  profits  made 
in  the  manufactured  products  milk  business,  the  Spen- 
cer-Trask  circular,  the  purpose  of  which  is  to  solicit 
stockholders  for  the  Borden  Company,  presents  the 
important  statements  set  forth  in  the  Appendix, 
Exhibit  E. 

New  York  State,  according  to  Federal  figures,  is  sec- 
ond highest  in  the  production  of  milk  in  the  United 
States,  with  1,524,000  dairy  cows,  Wisconsin  leading 
with  1,785,000.  New  York  ranks  first  in  the  value  of 
its  dairy  products.  But  if  these  condenseries  and  other 
manufacturing  concerns  are  allowed  to  continue  mak- 
ing tinned  millr  and  other  products  the  day  is  not  far 
distant  when  fluid  milk  will  have  to  come  from  even 
greater  distances  than  at  present.  The  natural  effect 
of  such  a  disaster  wotdd  be  to  increase  still  further 
the  price  of  fluid  milk,  or  to  reduce  the  supply.  This 
situation  is  paradoxical,  to  say  the  least,  in  view  of 
the  great  rnillr  production  in  this  State  and  within 
a  radius  of  150  miles  of  New  York  city.    For  the  relief 
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of  the  public  and  to  guarantee  the  health  of  our  chil- 
dren, a  proper  remedy  must  be  found.  The  conmiittee 
believes  State  control  would  solve  the  problem,  and 
give  cheaper  milk,  without  disaster  to  the  manufac- 
turer, who  could  seek  fields  more  remote  from  the 
centers  of  population. 

25.  Maintenance  and  Operation  of  Vehicles. 

With  a  change  in  the  railroad  arrangements  and 
with  a  zoning  system  in  force,  there  should  be  effected 
considerable  economies  under  this  item  of  expense. 
The  zoning  would  eliminate  duplication  and  overlaj)- 
ping  of  routes,  with  tremendous  reduction  in  expense 
of  delivery.  Were  the  sale  of  milk  in  stores  encouraged 
and  the  people  given  an  incentive  to  go  to  the  store 
to  purchase  milk,  because  of  a  decreased  price,  this 
would  result  in  a  great  saving  to  the  public.  Just  how 
great  would  be  the  effect  of  any  cut  in  price  will  be 
realized  when  it  is  stated  that  every  cent  added  to  the 
price  of  milk  means  an  increased  expenditure  in  New 
York  city  of  $8,000,000  per  year. 

26.  Profit  and  Loss. 

It  would  appear  from  the  testimony  taken  by  the 
committee  that  the  distributors  of  this  city  are  not 
operating  at  a  loss,  but  are  reaping  a  profit.  In  the 
ciuse  of  the  Sheffield-Farms  Company  it  was  shown 
that  in  addition  to  paying  dividends  each  year  it  also 
is  adding  substantial  amounts  to  its  surplus.  There 
are  losses  in  bad  accounts,  but  they  are  more  than 
counterbalanced  in  a  multitude  of  ways. 

The  Production  of  Milk  at  the  Fabm 
Consideration  of  the  milk  question  cannot  be  com- 
plete without  giving  serious  thought  to  the  farmer  and 
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the  necessity  of  Ms  being  contented.  Milk  diflfers  from 
every  other  product  of  the  farm,  unless  it  be  straw- 
berries or  some  other  equally  perishable  fruit.  The 
ordinary  economic  laws  governing  barter  and  sale  are 
not  easily  applied  to  milk.  Wheat  or  oats  or  apples 
or  carrots  or  parsnips,  indeed  almost  anything  pro- 
duced by  the  soil,  can  be  stored  away  awaiting  a  favor- 
able market.  The  owner  of  the  product  has  time  at  his 
disposal  to  find  a  selling  place  and  to  establish  a  decent 
price.  The  same  is  true  of  the  manufactured  products 
of  milk,  such  as  cheese,  butter  and  milk  powder.  But 
fluid  milk  must  be  disposed  of  within  a  few  hours  or  it 
becomes  valueless  in  its  fluid  form. 

The  farmer  has  recognized  this  and  from  time  to 
time  to  protect  himself  has  organized  various  co-opera- 
tive societies  or  corporations.  He  has  attempted  by 
collective  bargaining  to  establish  beforehand  the  value 
of  the  milk  and  thus  protect  himself  against  loss.  The 
latest  of  these  co-operative  organizations  is  the  Dairy- 
men's  League.  This  is  said  to  consist  of  upwards  of 
70,000  members  and  it  collects  in  one  way  or  another, 
in  form  of  dues  or  subsidies,  in  the  neighborhood  of 
$300,000  per  year.  The  lastest  financial  report  was 
printed  in  the  Rural  New  Yorker  for  December  20, 
1919,  and  will  be  found  in  the  Appendix  as  Exhibit  F. 
This  money  is  expended  in  paying  large  salaries  to  a 
large  group  of  officers.  The  amount  thus  expended  of 
necessity  becomes  a  charge  against  the  price  of  milk 
to  the  consumer,  but  for  the  farmer  it  seems  to  be  the 
only  method  of  protection  thus  far  evolved.  Criticism 
has  been  expressed  against  the  exemption  afforded 
such  an  organization,  by  excluding  it  from  the  ordinary 
operations  of  the  laws  against  trusts,  monopolies  and 
conspiracies  against  the  public  good. 

No  one  can  doubt  that  organizations  of  men  in  any 
profession  or  trade  or  occupation  are  most  useful.    In 
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the  dairy  industry  such  organizations  make  for  better 
methods  of  handling  herds,  for  improvement  in  the 
quality  of  the  animals,  for  the  giving  of  advice  about 
weeding  out  unproductive  cows  and  for  suggesting 
better  kinds  of  foods.  All  in  all,  they  are  most  helpful 
in  a  multitude  of  legitimate  ways,  but  as  a  price-fixing 
body,  in  the  absence  of  regulation,  there  is  serious 
objection  to  such  an  organization.  Society  must  recog- 
nize some  method  of  fixing  the  price  of  milk,  but  able 
attorneys  who  have  studied  the  problem  have  stated 
that  the  present  method  of  price  fixing,  as  used  by  the 
ofBicers  of  the  Dairymen's  League  and  the  distributors, 
represented  by  the  New  York  Milk  Conference  Board, 
is  in  violation  of  the  Sherman  Law.  Whether  it  is 
legal  or  illegal,  it  has  the  flavor  of  discrimination  by 
the  interested  parties  in  the  price  of  milk  against  the 
consumer.  The  committee  does  not  contend  for  one 
moment  that  the  farmer  is  receiving  too  much  for  his 
milk.  It  doubts  if  he  is.  The  committee  desires  to  say 
in  this  connection,  too,  that  it  knows  of  nobody  in  offi- 
cial or  private  life  in  the  city  of  New  York  who  wishes 
the  farmer  to  produce  milk  at  a  loss.  He  is  entitled 
to  receive  a  full  return  on  the  money  invested,  on  the 
expense  of  maintaining  his  herd,  on  the  cost  of  the  feed 
stuflfs,  for  the  labor  involved,  and  to  receive  in  addi- 
tion a  fair  profit  on  the  business.  Unless  these  condi- 
tions can  be  met,  there  will  be  no  incentive  to  produce 
the  milk,  no  growth  of  the  industry,  but,  on  the  other 
hand,  there  is  bound  to  be  discouragement  and  ulti- 
mate decline  in  the  amount  of  milk  produced. 

The  Milk  Business  a  Puboo  Utility 
There  are  increasing  nxunbers  of  us  contending  that 
the  millr  business  should  be  classified  with  the  public 
utilities.    In  certain  age  groups,  it  has  been  pointed 
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out,  milk  is  almost  as  essential  as  air  and  water.  In 
the  life  of  the  commimity  the  consmnption  of  milk  is 
infinitely  more  important  than  the  operation  of  the 
transportation  lines,  the  proper  management  of  gas 
and  electric  plants,  the  operation  of  ferries,  and  the 
oversight  of  any  other  function  which  by  common  con- 
sent has  been  called  a  public  utility  and  placed  under 
govermental  control.  It  is  the  opinion  of  the  committee 
that  there  should  be  provided  by  law  an  agency  of 
esome  sort  that  would  give  similar  attention  to  the  dairy 
interests,  would  investigate  its  weaknesses,  would 
point  out  to  the  improvident  and  unscientific  farmer, 
if  there  be  any,  the  defects  in  the  management  of  his 
particular  dairy,  would  undertake  with  the  sanction 
and  with  the  support  of  the  State  to  provide  the  farmer 
with  every  facility  in  the  way  of  infornaation  and 
assistance  to  increase  his  output  and  improve  its  qual- 
ity. This  official  agency,  if  provided  by  the  State  of 
New  York,  would  take  into  consideration  the  fact  that 
the  New  York  farmer  is  competing  with  the  dairies  of 
Pennsylvania,  Vermont,  Massachusetts,  Connectitiut 
and  New  Jersey,  and  even  with  the  Dominion  of  Can- 
ada. In  establishing  a  price  that  the  farmer  might 
receive  for  his  milk,  this  agency  shotdd  take  into  con- 
sideration the  special  factors  that  militate  against  the 
New  York  farmer;  it  should  protect  him  in  establish- 
ing a  price  against  the  competition  incident  to  better 
climatic  conditions,  better  geographical  location,  and 
better  economic  surroundings,  of  the  farmers  in  other 
States  —  factors  which  militate  against  the  New  York 
farmer.  It  certainly  is  the  business  of  the  State  to 
protect  the  citizen,  whether  the  citizen  be  a  producer 
or  a  consumer,  and  there  is  wisdom  enough  in  the  Leg- 
islature of  the  State  of  New  York  to  devise  some  plan 
of  governmental  control  of  the  price  of  milk  to  the 
farmer  that  will  amply  protect  him  and,  at  the  same 
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time,  insure  the  consumer  that  the  basic  price  of  milk 
as  paid  to  the  farmer  is  just  and  fair. 

The  committee  would  not  object  to  having  a  group 
of  representative  dairymen  determine  what  in  their 
opinion  is  a  fair  price  for  milk.  But  there  can  never 
?/e  public  satisfaction  and  content  unless  some  govem- 
aiental,  and  presumably  disinterested,  public  official 
or  body  shall  investigate  the  reasons  advanced  by  the 
producer  and  distributor  as  to  why  a  given  price  is  a 
Eair  and  proper  one. 

So,  in  the  last  analysis,  it  seems  to  the  conomittee, 
there  must  be  some  official  and  legally  constituted 
agency  to  pass  upon  the  fairness  and  justice  of  the 
established  price.  The  farmer  is  entitled  to  have 
established  a  court  of  appeals,  so  to  speak,  to  which 
he  can  take  his  grievance  and  which  will  insure  eco- 
nomic justice.  Likewise  the  consumer  shotdd  have  a 
place  to  which  he  can  carry  his  complaint,  if  he  have 
any,  regarding  the  basic  price  of  milk.  This  official 
agency  should  have,  not  only  the  right  to  investigate 
the  factors  entering  into  the  price  presented,  but  also 
it  should  have  the  power  to  veto  the  action  of  any  pre- 
liminary conference,  and  to  substitute  for  the  price 
establi^ed  by  that  conference  what  this  official  agency 
shall  deem  to  be  a  fair  and  reasonable  price  for  milk. 
Such  decision  need  not  and  should  not  be  arbitrary, 
but  it  should  be  predicated  upon  evidence  and  careful 
study,  and  promulgated  with  the  reasons  for  the  deter- 
mined verdict. 

Municipal  Operation 

This  committee  is  firmly  of  the  opinion  that  it  is 
impossible  to  divorce  the  milk  supply  from  the  ele- 
ments that  make  for  or  against  the  health  of  the  com- 
munity. On  this  account,  there  must  be  provided  a 
sure  guarantee  that  such  a  condition  as  prevailed  in 
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the  city  in  January,  1919,  will  never  occur  again. 
Without  any  warning  whatsoever,  a  milk  strike  was 
declared,  and  each  day  during  the  first  week  of  the 
new  year  there  was  a  reduction  in  the  milk  supply 
amounting  on  certain  days  to  50  per  cent  or  more,  of 
the  usual  consumption.  In  the  Baby  Health  Stations 
operated  by  the  city  of  New  York,  from  which  it  was 
the  solemn  obligation  of  the  municipality  to  furnish 
milk  to  the  mothers  of  small  babies,  the  milk  supply 
was  so  seriously  curtailed  that  for  a  number  of  days 
hundreds  of  infants  were  deprived  of  a  large  part  of 
their  only  food.  The  Department  of  Health  was  put 
in  the  humiliating  position  of  having  to  go  out  and  beg 
milk,  in  order  to  get  a  sufficient  supply  for  the  Baby 
Health  Stations.  Serious  consideration  was  given  to 
the  commandeering  of  milk,  but  fortunately  ways  were 
foxmd  to  make  up  for  the  deprivation  caused  by  the 
strike. 

When  this  situation  was  described  in  the  press,  and 
it  came  to  the  attention  of  the  farmers  of  the  State, 
the  city  had  immediate  response  from  many  kind- 
hearted  dairymen,  offering  to  supply  an  unlimited 
amount  of  milk,  provided  the  city  could  furnish  cans 
and  handle  it.  Needless  to  say,  under  the  conditions 
that  exist  at  present,  the  municipality  is  not  prepared 
to  pasteurize,  bottle  and  handle  milk.  There  might 
arise  other  situations  due  to  strike  of  similar  disaster 
that  would  deprive  the  infants  and  the  invalids  of  the 
necessary  supply  of  milk.  The  city  itself  has  under  its 
control  thousands  of  hospital  beds,  and  each  day 
requires  a  flood  of  milk  to  provide  for  the  sick  of  the 
community. 

Serious  thought  has  been  given  to  the  question  of 
whether  or  not  the  municipality  should  take  over  any 
part  of  the  milk  business.  In  view  of  all  the  facts,  it 
is  the  opinion  of  the  committee  that  the  municipality 
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should  erect  and  equip  a  small  city  milk  plant  capable 
of  supplying  the  Baby  Health  Stations  with  the  milk 
now  furnished  by  private  concerns.  Under  municipal 
ox>eration9  with  no  overhead  charges  for  administra- 
tion,  such  a  plant  would  enable  the  city  to  sell  milk  to 
the  mothers  of  babies  and  small  children  at  a  material 
reduction  under  the  present  price.  This  would  enable 
the  health  authorities  to  guarantee  at  all  times  a  sup^ 
ply  of  milk  to  the  babies  and  to  the  sick  in  the  hospitals. 

This  recommendation  does  not  contemplate  any 
interference  with  private  enterprise,  and  should  not 
commit  the  city  to  undertake  the  whole  burden  of  manu- 
facturing and  distributing  the  milk  supply.  As  a  mat- 
ter of  health  precaution,  however,  it  is  a  method  of 
insurance  that  seems  to  this  committee  one  of  the 
natural  and  proper  undertakings  of  the  municipality. 

It  is  the  recommendation  of  the  committee,  therefore, 
that  the  city  of  New  York  appropriate  a  sum,  not  to 
exceed  $200,000,  for  the  equipment  of  a  milk  plant  and 
the  purchase  of  all  the  necessary  accessories  for  the 
handling  of  not  to  exceed  50,000  quarts  per  day.  This 
amount  of  money  would  furnish  an  establishment 
capable  of  supplying  the  fifteen  or  twenty  thousand 
quarts  now  sold  through  the  sixty  Baby  Health  Sta- 
tions. It  would  permit  the  city  to  open  milk  stations 
in  other  sections  of  the  city  where  malnutrition  exists 
and  where  poverty  prevents  the  purchase  of  large 
quantities  of  milk.  It  would  guarantee,  in  any  and 
every  event,  a  sufficient  supply  of  milk  to  furnish  the 
hospitals,  the  babies,  the  nursing  mothers  and  the 
invalids  of  the  city. 

Conclusions 
After  these  many  weeks  of  study,  it  is  the  conclusion 
of  this  committee  that  the  present  price  charged  for 
milk  is  imf  air  and  excessive. 
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If  we  accept  the  statements  of  producers  and  dis- 
tribntorSy  under  the  present  methods  employed  in  pro- 
duction and  distribution  the  price  cannot  be  reduced. 

In  view  of  all  the  facts  brought  out  in  the  testimony, 
and  by  reason  of  the  committee  ^s  study  of  the  problem, 
it  ventures  the  opinion  that  oflScial  action  is  required 
in  order  to  improve  the  methods  of  distribution  and 
reduce  the  price  of  milk. 

The  conmiittee  recommends  action  as  follows : 

1.  Congressional  Action. 

In  view  of  the  fact  that  many  of  the  problems  con- 
nected with  the  milk  industry  are  interstate  and 
national  in  character,  it  seems  to  the  committee  that 
the  dairy,  and  milk  industry  should  receive  the  serious 
attention  of  the  National  Congress.  Cheap  milk  at 
the  farm  demands  cheaper  food  for  the  cattle.  Inter- 
state regulation  and  control  will  assist  materially  the 
final  solution  of  all  the  problems  involved. 

This  phase  of  the  question  is  referred  to  in  order  that 
the  report  may  be  complete.  As  national  matters  are 
beyond  the  jurisdiction  of  the  committee,  it  is  unneces- 
sary to  go  into  details. 

2.  Legislative  Action. 

It  is  the  committee's  recommendation  that  the  Legis- 
lature declare  the  milk  business  one  affected  with  a 
public  interest;  and  that  the  power  to  fix  rates  be 
delegated  to  a  new,  separate  State  board,  composed 
of  three  officials,  removable  at  the  pleasure  of  the 
Governor,  with  authority  to  subpoena  producers  and 
dealers  in  milk  and  milk  products,  and  their  records, 
and  to  fix  the  prices  paid  to  the  farmer  and  charged  by 
the  distributor  to  the  consumer. 


^ovebnob's  Messages  125 

Transmitted  to  the  L^siatnre  January  26,  1920    [Vol.  22] 

Oeisteral  Powers  and  Duties  of  the  Milk  Commission 

It  is  the  opinion  of  the  committee  that  the  proposed 
Milk  Commission  should  have  the  following  powers: 

1.  The  Milk  Commission  shall  have  power  and  con- 
trol over  the  dairy  and  milk  industry  of  the  State  of 
New  York. 

2.  It  shall  aid  in  the  pr<  motion  and  development  of 
the  duiry  resources  of  the  State,  and  the  improvement 
of  the  conditions  of  dairying. 

3.  It  shall  investigate  the  methods  and  figures  of  the 
milk  producer  used  in  fixing  the  price  he  shall  receive 
for  his  milk. 

4.  It  shall  investigate  the  methods  and  figures  used 
by  any  person,  firm  or  corporation  engaged  in  the  busi- 
ness of  selling  milk  to  the  public,  in  arriving  at  the 
price  he  shall  charge  for  milk. 

5.  In  the  event  that  the  Milk  Commission,  after  a 
thorough  investigation,  determine  that  the  prices 
recommended  or  fixed  by  the  producer  or  distributor 
are  not  fair  and  reasonable,  the  Milk  Commission  shiUl 
determine  and  fix  a  reasonable  price  that  the  milk 
producer  shall  receive  for  his  product,  and  also  a  rea- 
sonable price  that  the  dealer  shall  charge  the  consumer. 

6.  It  shall  investigate  and  supervise  the  milk  indus- 
try, from  the  cow  to  the  consumer.  It  shall  have  juris- 
diction, not  only  over  the  fluid  milk  but  also  over  the 
manufactured  products  of  milk,  with  the  exception, 
however,  that  the  Commission  shall  not  interfere  with 
the  power  of  the  State  Health  Department  or  the  local 
health  officers  to  supervise  the  quality  of  milk  and  the 
conditions  under  which  it  is  produced  and  sold.  All 
control  and  supervision  over  milk  and  milk  products 
now  given  to  the  Department  of  Farms  and  Markets, 
in  the  Division  of  Agrictdture  and  in  the  Division  of 
Food  and  Markets,  or  elsewhere,  shall  be  transferred 
to  this  Milk  Commission. 
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7.  It  shall  require  every  producer  of  milk  to  register 
with  the  Commission  and  to  report  to  the  Commission 
at  stated  periods,  showing  the  disposition  of  the  tyiiI^ 
and  milk  products  sold,  setting  forth  the  name  and 
address  of  the  station  or  stations  to  which  he  deliv- 
ered it,  the  prices  obtained  therefor,  and  a  statement 
as  to  whether  such  milk  was  sold  for  fluid  or  manufac- 
turing purposes. 

8.  It  shall  require  the  operator  of  every  milk  ship- 
ping station,  condensery,  butter  factory,  cheese  fac- 
tory, or  other  plant  engaged  in  the  manufacture  of  milk 
products,  and  every  distributor  of  milk  and  milk  prod- 
ucts, to  register  with  the  Commission  and  to  report 
to  the  Commission  at  stated  periods,  showing  the 
amount  of  milk  received,  the  price  paid  therefor,  the 
names  of  the  producers,  and  the  eventual  disposition 
of  the  milk,  together  with  such  other  information  as 
the  Milk  Commission  may  deem  necessary. 

9.  In  order  to  speedily  weed  out  wasteful  reduplica- 
tions in  routing,  the  Commission  shall  require  each 
distributor  in  cities  of  the  first  class  to  file  with  it  a 
map  of  the  territory  covered  by  each  wagon  in  the  dis- 
tribution of  milk. 

10.  It  shall  have  the  power,  in  order  that  a  sufficient 
quantity  of  fluid  milk  may  be  supplied,  to  prohibit  the 
sale  of  milk,  in  whole  or  in  part,  for  manufacturing 
purposes,  and  to  divert  it  to  the  shipping  stations  to 
be  sold  as  fluid  milk. 

11.  It  shall  inquire  into  all  elements  of  cost  eiftering 
into  the  production,  collection,  transportation,  han- 
dling and  distribution  of  milk.  It  shall  have  authority 
to  subpoena  producers  and  dealers  in  milk  and  milk 
products,  their  records,  and  any  other  persons  from 
whom  information  may  be  desired. 

12.  It  shall  co-operate  with  and  aid  producers,  distrib- 
utors and  consumers  of  milk  in  improving  and  install- 
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ing  economic  and  efficient  system  of  production,  col- 
lection, transx>ortation  and  distribution  of  milk. 

13.  It  shall  investigate  and  report  to  the  Governor 
whenever  remedial  legislation  is  considered  necessary. 

14.  It  shall  have  the  power  to  divide  cities  of  the  first 
class  into  zones  or  districts,  and  to  direct  the  sale  and 
distribution  of  milk  and  milk  products  within  said 
zones  or  districts,  especially  as  to  the  number  of  dis- 
tributors who  may  be  allowed  or  permitted  to  operate 
within  each  zone  or  district. 

15.  It  shall  have  the  power  to  enforce  its  orders, 
directions  and  regulations,  a  violation  of  which  shall 
be  a  misdemeanor,  punishable  by  a  fine  of  $500  or  a 
year  in  prison  for  each  offense,  or  both. 

16.  It  shall  have  the  power  to  consolidate  existing 
creameries,  shipping  stations,  receiving  stations  and 
pasteurization  plants  in  each  county  of  the  State  of 
New  York,  and  to  designate  the  number  association 
of  the  same. 

17.  It  shall  have  power  to  adopt  such  necessary  regu- 
lations to  carry  out  the  purposes  and  objects  of  its 
creation,  which  regulations  shall  have  the  force  and 
effect  of  law. 

3.  Mfmicipal  Action. 

It  is  recommended  by  the  committee  that  the  city  of 
New  York  be  authorized  to  purchase,  pasteurize  and 
sell  milk  in  the  present  emergency,  as  a  post-war  meas- 
ure, and  that  this  intent  be  declared  in  the  title  of  the 
bill  prepared  to  give  it  effect. 

The  Appendix,  Exhibit  G,  contains  a  brief  on  the 
power  of  the  Legislature  to  enact  the  laws  necessary 
to  give  the  relief  desired. 
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Final  Word 

The  committee  is  assured  by  counsel  that  the  emer- 
gency created  by  the  war  fully  justifies  its  asking  for 
such  legislation  as  its  suggests.  It  has  been  pointed 
out  that  enormous  quantities  of  milk  products  are 
being  exported  daily.  For  the  next  two  or  three  years, 
while  the  European  coimtries  are  restoring  their  herds 
of  cattle,  and  making  provision  for  self-support,  there 
will  be  such  calls  upon  the  United  States  for  the  manu- 
factured products  of  milk  as  actually  to  endanger  the 
health  and  lives  of  the  children  of  this  city  by  their 
deprivation  of  fluid  milk.  It  would  be  little  short  of 
criminal  to  omit  taking  those  steps  that  will  make  for 
self-preservation.  Nothing  is  more  important  to  the 
future  of  this  city,  and  to  the  future  of  the  State  of  New 
York,  than  that  the  children  of  the  present  shall  be 
given  a  physical  foundation  of  good  health  that  will  per- 
mit them  to  become  useful  and  energetic  citizens  in  the 
future.  This  is  impossible  without  an  unfailing  flow 
of  pure  milk,  and  its  unstinted  use  by  every  child  in 
the  city.  There  must  be  assurance  that  the  milk  will 
be  supplied,  and  that  its  price  shall  remain  low  enough 
to  enable  every  parent  to  buy  it  in  required  quantities. 
When  the  public  is  satisfied  that  the  established  price 
is  fair  and  just,  then  every  energy  of  all  concerned  can 
be  expended  in  the  direction  of  increased  consumption. 
Who  can  doubt  that  the  use  of  three  million  quarts,  or 
four  million  quarts  per  day,  would  mean  great  things 
for  the  future  of  New  York?  For  economic  reasons 
alone  it  would  be  the  best  sort  of  social  investment. 
Give  the  children  -periect  nourishment  and  good  health, 
and  the  educational  period  would  be  reduced.  Good 
health  makes  for  clear  brains,  and  clear  brains  make 
for  speedy  acquisition  of  knowledge.  Cut  but  one  year 
from  the  school  attendance  of  children  who  would 
otherwise  linger  in  the  grades,  and  tens  of  thousands 
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of  dollars  will  be  saved  in  the  Department  of  Educa- 
tion. Oive  the  city  healthy  bodies,  and  the  life  ex- 
pectation of  the  next  generation  will  be  extended, 
hospital  demands  will  be  lessened,  production  will  be 
increased,  and  the  material  prosperity  of  the  com- 
munity will  be  enhanced.  Milk  is  the  blood  of  the 
child,  and  to  deprive  him  of  milk  is  equal  to  opening 
his  veins.  Let  us  supply  the  milk,  and  thus  supply 
the  vital  force  essential  to  happiness,  to  health,  and  to 
long  life.  Let  us  press  forward,  with  the  firm  and 
steadfast  determination  to  solve  the  milk  problem,  once 
and  for  all  I 

For  the  Conmiittee, 

BOYAIi  S.  COPELAND, 

Chairman. 
Dec  27, 1919. 


Exhibit  A 


DEPASTMEKT  OP  HEALTH  —  CITY  OF  NEW  YORK  —  BUREAU 

OF  CHILD  HYGIENE 

November,  1919. 

Restdts  of  Special  Survey  of  Pupils  in  Selected  Schools 
in  the  Borough  of  Manhattan  to  Determine  Their 
Nfdritional  Status/  According  to  Dxmfermline 
Scale: 

Grade  1  indicates  ''  natrition  exoellenf 

(}rade  2  indicates  ^  natrition  good.^ 

Grade  3  indicates  "  nutrition  needing  supervision.^ 

Grade  4  indicates  ^  natrition  needing  medical  care." 

Percentage 

nnder- 
School  No.  1      No.  2      No.  3      No.  4       nourished 

P.S.  1 312    815    870    177     48  1/7 

P.S.  2 300    763    728    139     45 

P.S.  3 508    629    565    125     37 

P.S.  17 107    782    547     49     40 

9 


130  State  Bepabthcent  Bepobts 

[Vol.  22]  Transmitted  to  the  Legislature  January  26,  1920 


School  No.  1 

P.  S.  20 368 

P.  S.  21 127 

P.  S.  23 160 

P.  S.  28 753 

P.  S.  38 307 

P.  S.  39 45 

P.  S.  40 197 

P.  S.  44 121 

P.  S.  51 72 

P.  S.  61 11 

P.  S.  69 388 

P.  S.  83 165 

P.  S.  84 118 

P.  S.  89 943 

P.  S.  90 595 

P.S.  92 586 

P.  S.  94 484 

P.S.  95 325 

P.S.  97 37 

P.S.  100 28 

P.  S.  107 113 

P.S.  114 248 

P.S.  120 22 

P.S.  121 92 

P.S.135 8 

P.S.  141 265 

P.S.  160 75 

P.S.  168 19 

P.S.  177 192 


Percentage 

under- 

ffo. 2 

No.  3 

No.  4 

nourished 

1,316 

506 

103 

26  3/4 

1,069 

752 

357 

50 

939 

263 

157 

27 

251 

184 

170 

26 

1,169 

442 

300 

33  1/2 

1,923 

988 

66 

32 

683 

330 

18 

28 

290 

148 

108 

38  1/3 

758 

686 

134 

50 

1,705 

672 

56 

30 

717 

346 

33 

29  9/10 

1,923 

365 

131 

19 

680 

311 

37 

30  2/5 

646 

277 

102 

19  4/5 

1,049 

862 

329 

42 

718 

231 

152 

23 

293 

239 

392 

44 

1,185 

651 

280 

38 

1,257 

214 

186 

24 

412 

89 

7 

17  1/10 

236 

185 

30 

38 

975 

545 

263 

39 

55 

35 

36 

48 

1,492 

434 

104 

25 

1,041 

250 

71 

23 

634 

310 

50 

28  3/5 

1,339 

169 

117 

17 

2,189 

605 

41 

23 

1,022 

499 

255 

38 

8,091  30,955  14,308   4,575 
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Exhibit  B 
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Exhibit  C 


PLANTS  WITHIN  A  RADIUS  OF  TEN  MILES  FROM  CORTLAND 
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Exhibit  C  —  Continubd 
plants  within  a  badius  of  fifteen  miles  fbou 
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Exhibit  D 

WALL  BTBEET  JOUBNAL  REPORT  —  BORDEN 's  FARM  PB0DUCT8 

COMPANY 

**  Borden's  Farm  Products  Company  was  organized 
to  take  over  the  farm  products  division  of  Borden's 
Condensed  Milk  Company.  The  latter  company  owns 
$3,500,000  preferred  and  $10,500,000  common  stock  of 
the  subsidiary. 

''  This  total  of  $14,000,000  is  the  amount  at  which 
the  tangible  assets  of  this  branch  of  the  business  were 
valued  when  the  company  was  incorporated. 

**  Profits  of  Borden's  Farm  Products  Company  last 
year  equalled  about  5  per  cent,  on  the  capital  stock,  or 
around  $700,000  and  less  than  5  per  cent,  on  the  capital 
actually  employed  in  this  division.  Nothing  of  these 
earnings  was  distributed  as  dividends  on  the  shares 
of  Borden's  Condensed  Milk  Company. 

' '  Subtracting  $700,000  earned  by  the  farm  products 
division  from  $3,200,000  earned  by  both  divisions  ap- 
plicable to  common  stock,  there  is  left  $2,500,000  as  the 
indicated  earnings  of  the  manufacturing  end  of  the 
business. 

**  This  is  about  $800,000  more  than  the  dividend  re- 
quirements at  the  present  rate  of  8  per  cent,  on  the 
common.  Percentage  of  profit  on  gross  sales  of 
Borden's  Farm  Products  Company  is  only  about  3 
per  cent. 

* '  Profits  of  both  branches  taken  together  have  been 
remarkably  free  from  fluctuation  and  this  has  been  re- 
flected in  the  steady  dividend  record  of  the  company. 
Earnings  have  on  the  whole  tended  upward. 

''About  thirty-six  plants  are  directly  owned  by  the 
Borden's  Condensed  Milk  Company.  Its  stock  is 
closely  held,  and  the  company  is  regarded  by  some  as 
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being  almost  a  close  corporation.    Some  stock  is  traded 
in  on  the  outside  market,  however. 

"  Present  quotation  for  the  preferred  is  abont  94r-97 
and  for  the  common  about  96-98,  the  high  yield  from 
the  common  indicating  that  investors  are  either  not 
conversant  with  the  affairs  of  the  company  or  fear  the 
results  of  popular  agitation  against  high  price  of  milk 
on  the  profits  of  the  business. ' ' 


Exhibit  E 
financial  beport  on  boeden  's  condensed  milk  company 

As  Issued  hy  Spencer  Trash  and  Company,  208  South 
La  Salle  Street,  Chicago. 

This  circular  says:  **The  statements  made  herein 
are  from  official  sources  or  from  those  we  regard  as 
reliable,  or  are  the  expression  of  our  belief.'*  The  fol- 
lowing is  quoted  from  page  3  of  that  circular : 

"While  Borden's  Condensed  Milk  Company  has 
never  made  public  a  statement  of  its  earnings,  the  fact 
that  it  has  an  unbroken  dividend  record  dating  back 
to  the  time  of  its  incorporation  twenty  years  ago  and 
that  for  more  than  seventeen  years  it  has  paid  divi- 
dends of  at  least  8  per  cent,  per  annum  on  its  common 
stock,  and  in  some  years  as  high  as  10  per  cent.,  demon- 
strates the  stability  of  the  business  and  the  ability 
of  the  company  to  earn  a  liberal  return  for  its 
stockholders. 

**What  the  company  earned  on  its  capital  stock  dxir- 
ing  the  past  seventeen  years  has  never  been  divulged 
by  the  company,  but  the  enormous  growth  in  popula- 
tion during  this  period  and  the  extensive  educational 
campaigns  which  have  been  carried  on  to  demonstrate 
the  food  value  of  milk  and  milk  products  have  naturally 
had  the  effect  of  largely  increasing  the  business  of  the 
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company,  and  it  seems  reasonable  to  assmne  that  as 
only  $3,860,100  of  new  capital  (common  stock)  has  been 
issued  during  these  seventeen  years,  its  earnings  must  : 
necessarily  have  been  considerably  in  excess  of  the 
amount  required  to  pay  dividends  on  its  preferred  and 
common  stocks  to  have  enabled  it  to  build  up  the  or- 
ganization  and  acquire  the  properties  necessary  to 
handle  this  increased  business.  f 

**  During  the  past  few  years  the  company  has  entered 
into  the  manufacture  of  confectionery  on  an  extensive 
scale,  a  branch  of  the  business  which  it  is  understood 
has  proved  remarkably  successful.  A  considerable 
sum  of  money  has  been  required  to  finance  the  develop- 
ment of  this  new  branch  of  the  business,  and  all  of 
this  money  has  been  provided  entirely  out  of  surplus 
earnings  above  dividend  requirements. 

**Just  how  much  of  its  earnings  the  company  has 
put  back  into  the  business  cannot  be  estimated  with  any 
degree  of  accuracy,  but  it  would  seem  reasonable  to 
assume  that  a  company  doing  a  business  which  has 
grown  so  rapidly  as  the  Borden's  Condensed  Milk 
Company's  business  has  apparently  grown  and  which 
has  been  managed  as  conservatively  as  the  Borden's 
Condensed  Milk  Company  is  understood  to  have  been 
managed  would  have  reserved  for  purposes  of  expan- 
sion earnings  equal  to  that  at  least  50  per  cent,  to  75 
per  cent,  of  the  amount  distributed  in  dividends.  If  this 
has  been  the  policy  of  the  company,  its  earnings  have 
averaged  between  12  per  cent,  and  14  per  cent,  per 
annum  on  the  conmion  stock.  It  has  been  unofficially  re- 
ported by  one  of  the  financial  newspapers  that  the  com- 
pany earned  approximately  15  per  cent,  on  its  common 
stock  in  the  fiscal  year  ended  June  30, 1918,  after  pro- 
viding for  taxes,  depreciations  and  preferred  stock 
dividends.'* 
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Exhibit  F 

BEPOBT  OF  TI;E  TBBA8XJBEB,  DAIBYMEN'b  LEAGUE 

Income 

Milk  commissions   $270,695  26 

Interest 3,514  47 

Discount 23  78 

Advertising,  D.  L.  N ^9,91 9  13 

Subscriptions,  D.  L.  N 121  80 


$294,274  44 


Expense 
General 

Office  salaries $34,964  97 

Stationery  and  printing.  4,809  32 

Telegraph  and  telephone.  7,447  14 

Postage  and  express 6,561  07 

Legal 26,483  17 

Bent 5,580  80 

Taxes 5,421  61 

Local  branch 5,192  25 

Auditing  and  accounting.  1,353  30 

Dairymen's  L.  N 46,916  63 

Miscellaneous 3,971  80 

Stoddiolder's   mortgage.  21,022  12 

Advertising 21,675  74 

Exchange 10  16 

Co-operative  department.  9,610  67 

Mass  meeting 12,784  84 

Co-operative   association.  4,426  06 
National  Milk  Protective 

Assn 3,750  00 

Co-operative  assn.  organ.  2,612  99 


$224,594  44 
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Branch  office 

B^rfalo $7,051  68 

Ri  Chester 4,112  21 

Syracuse 2,310  45 

Albany 678  79 

$14,153  13 

Local  Sales  Committee 

Milton $30  03 

Syracuse 367  89 

Utica 154  04 

Kingston 43  13 

Scranton 581  44 

1,484  13 

Officers  and  Directors 

Officers,  salaries   $23,231  43 

Officers,  expense 2,669  58 

Directors,  per  diem 5,828  12 

Directors,  expense 14,000  30 

Company  President,  sala- 
ries    1,738  50 

Company  President,  ex- 
pense    5,178  52 

52,646  45 

Organization 

Organization $16,888  17 

Field 34,733  07 

51,621  24 

Total $344,499  60 

Excess  of  expense  over  income $50,225  16 


Exhibit  G 

THE  legislature  MAY  FIX  THE  PRICE  OF  MILK 

The  power  to  regulate  the  price  of  milk  is  closely  akin, 
to  the  power  to  regulate  the  price  of  bread. 
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In  Mobile  v.  Tuille,  3  Ala.  137 ;  36  Am.  Dec.  441,  it 
appeared  that  the  Legislature  of  Alabama  gave  the  fol- 
lowing anthority  to  the  city  of  Mobile:  **To  license 
bakers  and  regulate  the  weight  and  price  of  bread,  and 
prohibit  the  baking  for  sale  except  by  those  licensed.*' 

In  pursuance  of  this  authority,  a  municii>al  ordi- 
nance was  enacted  requiring  a  license  to  operate  a 
bakery;  that  the  bread  should  be  of  a  certain  weight 
and  that  a  certain  price  should  be  charged  therefor. 
The  opinion  in  this  case  was  written  by  Judge  Ormond 
in  June,  1841,  and  is  one  of  the  leading  cases  in  this 
country  on  mimicipal  regulation  of  trade,  where  legis- 
lative authority  has  been  given  therefor.  At  page  443, 
the  court  said :  '  *  There  is  no  motive,  however,  for  this 
interference  on  the  part  of  the  legislature  with  the 
lawful  actions  of  individuals  or  the  mode  in  -whicli 
private  property  shall  be  enjoyed,  unless  such  calling 
affects  the  public  interest,  or  private  property  is  em- 
ployed in  a  manner  which  directly  affects  the  body  of 
the  people.  Upon  this  principle,  in  this  state,  tavern- 
keepers  are  licensed  and  required  to  enter  into  bond, 
with  surety,  that  they  will  provide  suitable  food  and 
lodging  for  their  guests;  and  stabling  and  provender 
for  their  horses ;  and  the  county  court  is  required,  at 
least  once  a  year  to  settle  the  rates  of  innkeepers. 
Upon  the  same  principle,  is  founded  the  control  which 
the  legislature  has  always  exercised  in  the  establish- 
ment and  regulation  of  mills,  ferries,  bridges,  turnpike 
roads,  and  other  kindred  subjects.  So,  also,  all  quaran- 
tine and  other  sanitary  regulations,  all  laws  requiring 
houses  to  be  built  in  cities  of  a  certain  material  to 
guard  against  fires,  depend  for  their  validity  on  the 
same  principle. 

"It  has  been  strongly  urged  that  this  by-law  is  in 
.restraint  of  trade,  and  therefore  void  by  the  common 
law.  A  contract  of  an  individual,  not  to  exercise  a 
particular  trade  or  calling  in  the  kingdom,  is  void,  but 
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if  on  sufficient  consideration,  is  good,  if  confined  to  a 
particnlar  place;  so  a  by-law  restraining  trade  gen- 
erally, is  bad,  but  if  made  for  the  regulation  of  trade 
in  a  particular  place,  is  good.  For  proof  of  which, 
a  number  of  instances  are  given  by  Chief  Baron 
Comyn,  in  his  digest,  2d  vol.,  286,  by-law  b.  3,  and 
among  them  is,  ^that  such  a  baker  bake  white  bread 
only,  such  an  one  brown.  *  The  rule  and  the  reason  of 
it,  are  laid  down  with  great  perspicuity  in  the  great 
case  of  Mitchel  v.  Reynolds,  2  P.  Wms.  181,  by  Lord 
Maccleffield.  *A11  by-laws  made  to  cramp  trade  in  gen- 
eral, are  void  By-laws  made  to  restrain  trade  in 
order  to  the  better  government  of  it,  are  good  in  some 
cases  viz. :  If  they  are  for  the  benefit  of  the  place,  and 
to  avoid  public  inconveniences,  nuisances,  etc.,  or  for 
the  advantage  of  the  trade  and  improvement  of  the 
commodity. '  The  learned  judge  afterwards  shows  that 
this  modified  restraint  is  consistent  with  Magna  Charta. 
See  also  the  following  cases  in  which  such  regula- 
tions have  been  held  good:  Fugakerly  v.  Welshm,  1 
Stra.  463 ;  King  v.  The  Chamberlain  of  London,  3  Burr, 
1322 ;  Wcmnel  v.  Ghaniherlavn  of  the  City  of  London, 
1  Stra.  675 ;  Pierce  v.  Bartrum,  Cowp.  269 ;  The  Master 
Wardens,  Etc.,  v.  Fell,  Willes,  384.   ••   • 

^'  The  regulation  in  this  case  seems  to  combine  all 
these  qualities.  Where  a  great  number  of  persons  are 
collected  together  in  a  town  or  city,  a  regular  supply 
of  wholesome  bread  is  a  matter  of  the  utmost  import- 
ance ;  and  whatever  doubts  may  have  been  thrown  over 
the  question  by  the  theories  of  political  economists,  it 
would  seem  that  exi>erience  has  shown  that  this  great 
end  is  better  secured  by  licensing  a  sufficient  number  of 
bakers  and  by  an  assize  of  bread,  than  by  leaving  it  to 
the  voluntary  acts  of  individuals.  By  this  means  a 
constant  supply  is  obtained  without  that  fluctuation  in 
quantity  which  would  be  the  inevitable  result  of  throw- 
ing the  trade  entirely  open,  and  the  consequent  rise 
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in  price,  when  from  accident  or  design  a  sufficient 
supply  was  not  produced.  The  interest  of  the  city  in 
always  having  an  abundant  supply  will  be  a  sufficient 
guaranty  against  any  abuse  of  the  right  to  regulate 
the  weighty  the  consequence  of  which  would  be  to  drive 
the  baker  from  the  trade.'' 

The  importance  of  this  case  does  not  rest  alone  on 
the  authority  of  the  Alabama  court,  but  also  on  the 
fact  that  it  was  referred  to  and  approved  by  Mr. 
Justice  Waite,  when  he  wrote  the  opinion  in  Mann  v. 
Illinois,  94  XJ.  S.  113.  It  will  be  remembered  that  the 
Mtmn  case  is  the  leading  authority  in  this  country  on 
legislative  control  over  businesses  affected  with  a  pub- 
lic interest.  At  page  129,  in  this  case,  the  Alabama 
authority  is  referred  to  as  follows:  '^  In  later  times, 
the  same  principle  came  under  consideration  in  the 
Supreme  Court  of  Alabama.  That  court  was  called 
upon,  in  1841,  to  decide  whether  the  power  granted  to 
the  city  of  Mobile  to  regulate  the  weight  and  price  of 
bread  was  unconstitutional,  and  it  was  contended  that 
*  it  would  interfere  with  the  right  of  the  citizen  to  pur- 
sue his  lawful  trade  or  calling  in  the  mode  his  judg- 
ment might  dictate ; '  but  the  court  said,  *  there  is  no 
motive  •  •  •  for  tiiis  interference  on  the  part  of  the 
legislature  with  the  lawful  actions  of  individuals,  or 
the  mode  in  which  private  property  shall  be  enjoyed, 
unless  such  calling  affects  the  public  interest,  or 
private  property  is  employed  in  a  manner  which 
directly  affects  the  body  of  the  people.  Upon  this  prin- 
ciple, in  this  State,  tavern-keepers  are  licensed ;  *  *  * 
and  the  County  Court  is  required,  at  least  once  a  year, 
to  settle  the  rates  of  innkeepers.  Upon  the  same 
principle  is  founded  the  control  which  the  legislature 
has  always  exercised  in  the  establishment  and  regula- 
tion of  mills,  ferries,  bridges,  turnpike  roads,  and  other 
kindred  subjects.'   MobUe  v.  YuUle,  3  Ala.  N.  S.  140.'' 

It  would,   therefore,   appear   that   this   Alabama 
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decision  has  received  the  stamp  of  approval  of  the 
Supreme  Court  of  the  United  States. 

Another  case  where  this  Alabama  authority  was  ap- 
proved is  Peel  Splint  Coal  Company  v.  West  Virginia, 
36  W.  Va.  802 ;  17  L.  B.  A.  385,  where,  at  page  390,  it 
will  be  found  that  the  court  used  this  authority  in  the 
same  way  that  Chief  Justice  Waite  did  in  the  Munn 
V.  Illinois  case.    In  the  Ped  case,  the  Legislature  of 
West  Virginia  pasnsed  a  statute,  requiring  the  coal 
owners  to  weigh  the  coal  on  which  the  miners  are  paid 
as  the  same  was  removed  out  of  the  mines  on  the  hand 
carts,  without  screening  or  otherwise  taking  from  its 
weight.    The  court  also  passed  upon  a  further  regula- 
tion of  the  Legislature  of  West  Virginia  in  regard  to 
the  coal  company  paying  its  laborers  with  tokens,  or 
other  unnegotiable   scrip.     At  page  390,  the  court 
states  the  following,  in  relation  to  the  grounds  for  its 
opinion :  *  *  We  do  not  base  this  decision  so  much  upon 
the  ground  that  the  business  is  affected  by  the  public 
use,  but  upon  the  still  higher  ground,  that  the  public 
tranquility,  and  the  good  and  safety  of  society,  demand, 
where  the  number  of  employes  is  such  the  specific  con- 
tracts with  each  laborer  would  be  improbable,  if  not 
impossible,  that  in  general  contracts  justice  shall  pre- 
vail as  between  operator  and  miner;  and,  in  the  com- 
pany's dealing  with  the  multitude  of  laborers  with 
which  the  state  has  by  special  legislation  enabled  the 
owners  and  operators  to  surround  themselves,  that  all 
opportimities  for  fraud  shall  be  removed.   The  state  is 
frequently  called  upon  to  suppress  strikes;  to  dis- 
countenance  labor   conspiracies;   to    denounce   boy- 
cotting as  injurious  to  trade  and  commerce ;  and  it  can- 
not be  possible  that  the  same  police  power  may  not  be 
invoked  to  protect  the  laborer  from  being  made  the 
victim  of  the  compulsory  power  of  that  artificial  com- 
bination of  capital  which  special  state  legislation  has 
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originated  and  rendered  impossible.  It  is  a  fact 
worthy  of  consideration,  and  one  of  such  historical 
notoriety  that  the  court  may  recognize  it  judicially, 
that  every  disturbance  of  the  peace  of  any  magnitude 
in  this  state  since  the  civil  war  has  been  evolved  from 
the  disturbed  relations  between  powerful  corporations 
and  their  servants  or  employes.  It  cannot  be  possible 
that  the  state  has  no  police  power  adequate  to  the  pro- 
tection of  society  against  the  recurrence  of  such  dis- 
turbances, which  threaten  to  shake  civil  order  to  its 
very  foundations. 

'*  Collisions  between  the  capitalist  and  the  working- 
man  endanger  the  safety  of  the  state,  stay  the  wheels 
of  conmierce,  discourage  manufacturing  enterprise, 
destroy  public  confidence,  and  at  times  throw  an  idle 
population  upon  the  bosom  of  the  conununity.  Surely 
the  hands  of  the  legislature  cannot  be  so  restricted  as 
to  prohibit  the  passage  of  laws  directly  intended  to 
prevent  and  forestall  such  collisions.*' 

It  will  be  remembered  that  the  Mimn  Case,  94  U,  S. 
113,  is  the  one  in  which  the  constitutionality  of  the 
statute  of  Illinois  was  before  the  court,  wherein  the 
Legislature  fixed  the  rates  to  be  charged  by  grain  ware- 
housemen in  the  city  of  Chicago.  This  is  the  leading 
case  on  legislative  rate-fixing  of  businesses  affected 
with  the  public  interest.  It  is  to  be  especially  noted, 
as  stated  by  Mr.  Justice  Waite,  that  this  principle  of 
businesses  being  affected  with  a  public  interest  is  but 
a  recognition  of  an  old  established  custom  of  the  com- 
mon law,  for,  at  page  133,  the  court  said :  *  *  And  it 
must  also  be  conceded  that*  it  is  a  business  in  which  the 
whole  public  has  a  direct  and  positive  interest.  It 
presents,  therefore,  a  case  for  the  application  of  a 
long-known  and  well-estabUshed  principle  in  social 
science,  and  this  statute  simply  extends  the  law  so  as 
to  meet  this  new  development  of  commercial  progress." 
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It  is  unnecessary  to  farther  quote  from  this  land- 
mark in  the  judicial  history  of  this  country,  as  the 
whole  opinion  must  be  read  to  appreciate  the  drift  of 
the  courts  and  the  recognition  given  to  the  old  common- 
law  theories.  Before  leaving  the  matter,  however,  it 
may  be  well  to  point  out  how,  at  page  131,  Mr.  Justice 
Waite,  in  the  course  of  his  argument,  classed  bakers, 
where  he  says:  ** Under  such  circumstances  it  is  diflS- 
cult  to  see  why,  if  the  common  carrier,  or  the  miller, 
or  the  ferryman,  or  the  inn-keeper,  or  the  wharfinger, 
or  the  baker,  or  the  cartman,  or  the  hackney-coachman, 
pursues  a  public  employment  and  exercises  ^  a  sort  of 
public  office,*  these  plaintiffs  in  error  do  not.  They 
standi  to  use  again  the  language  of  their  counsel,  in  tlie 
very  *  gateway  of  commerce, '  and  take  toll  from  all 
who  pass.  Their  business  most  certainly  ^  tends  to  a 
common  charge,  and  it  becomes  a  thing  of  public 
interest  and  use. ' ' ' 

One  of  the  theories  decided  in  the  Mtmn  case  was  that 
the  courts  would  only  interfere  with  legislative  regu- 
lation when  its  exercise  was  unreasonable  or  arbitrary, 
this  doctrine  being  extended  in  Bast  v.  Van  Demon  S 
Lewis,  240  U.  S.  342.  In  Chicago,  etc.,  R.  B.  Co.  v. 
Iowa,  94  IT.  S.  155,  it  was  held  that  the  power  of  regu- 
lation would  extend,  not  only  to  interstate,  but  also  to 
state  commerce. 

It  is  to  be  noted  that  the  courts  have  refrained  from 
declaring  businesses  affected  with  a  public  interest 
unless  the  Legislature  has  so  fixed  them.  Ladd  v. 
Southern  CottorirPress  A  Mfg.  Co.,  53  Texas,  172.  The 
power  of  regulation,  however,  may  be  delegated  to  a 
municipal  corporation.  Spring  Valley  v,  San  Fran- 
cisco, 61  Cal.  3;  ZanesviUe  v.  ZanesvUle  Oas  Light 
Co.,  37  Ohio  St.  1;  23  N.  E.  Kepn  55.  That  such  a 
power  will  not  be  employed  in  a  mtmicipality  in  the 
absence  of  an  express  grant.   Matter  of  Pryor,  55  Kan. 
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730 ;  25  L.  B.  A.  401«  The  leading  case  supporting  the 
Mtmn  doctrine  in  this  State  is  People  v.  Budd,  117 
N.  Y.  1;  aflfd.,  Budd  v.  New  York,  143  U.  S.  517.  In 
this  case  it  was  held  that  the  New  York  warehousemen 
could  have  their  rates  fixed  by  the  Legislature.  That 
this  theory  of  controlling  private  businesses  because 
of  a  public  interest  is  an  old  one,  is  shown  in  Nash  v. 
Paige,  80  Ky.  547 ;  44  Am.  Rep.  495,  where  it  appeared 
that  the  statutes  of  Kentucky  showed  that  as  long  ago 
as  1798  the  rent  to  be  charged  by  tobacco  warehouse- 
men was  regulated  by  the  Legislature.  One  of  the 
latest  cases  and  the  one  that  gives  the  best  definition 
of  what  is  a  business  affected  by  a  public  interest  is 
German  Alliance  Ins.  Co.  v.  Kansas,  233  U.  S.  389, 
where  the  rate  to  be  charged  by  a  foreign  insurance 
company  was  regulated  by  the  Kansas  Legislature. 
This  case  gives  the  best  definition  on  the  subject. 

After  referring  to  the  Muwi  Case,  94  U.  S.  113 ;  the 
Budd  Case,  143  id.  517 ;  the  Brass  Case,  153  id.  391,  the 
court,  by  Mr.  Justice  McKenna,  at  page  411,  said :  **  A 
contract  for  fire  insurance  is  one  for  indemnity  against 
loss  and  is  personal.  The  admission,  however,  does  not 
take  us  far  in  the  solution  of  the  question  presented. 
Its  personal  character  certainly  does  not  of  itself 
preclude  regulation,  for  there  are  many  examples  of 
governmental  regulation  of  personal  contracts,  and  in 
the  statutes  of  every  State  in  the  Union  superintend- 
ence and  control  over  the  business  of  insurance  are 
exercised,  varying  in  details  and  extent.  We  need  not 
particularize  in  detail.  We  need  only  say  that  there 
was  quite  early  (in  Massachusetts  1837,  New  York 
1853)  state  provision  for  what  is  known  as  the 
unearned  premium  fund  or  reserve ;  then  came  the  limi- 
tation of  dividends,  the  publishing  of  accounts,  valued 
policies,  standards  of  policies,  prescribing  investments, 
requiring  deposits  in  money  or  bonds,  confining  the 
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business  to  corporationjs,  preventing  discrimination  in 
rates,  limitation  of  risks  and  other  regulations  equally 
restrictive.  In  other  words,  the  State  has  stepped  in 
and  imposed  conditions  upon  the  companies,  restrain- 
ing the  absolute  liberty  which  businesses  strictly 
private  are  permitted  to  exercise. 

*'  Those  regulations  exhibit  it  to  be  the  conception 
of  the  law-making  bodies  of  the  country  without  excep- 
tion that  the  business  of  insurance  so  far  affects  the 
public  welfare  as  to  invoke  and  require  governmental 
regulation.  A  conception  so  general  cannot  be  without 
cause.  The  universal  sense  of  a  people  cannot  be  acci- 
dental; its  persistence  saves  it  from  the  charge  of 
unconsidered  impulse,  and  its  estimate  of  insurance 
certainly  has  substantial  basis.  Accidental  fires  are 
inevitable  and  the  extent  of  loss  very  great.  The  effect 
of  insurance  —  indeed,  it  has  been  said  to  be  its  funda- 
mental object  —  is  to  distribute  the  loss  over  as  wide  an 
area  as  possible.  In  other  words,  the  loss  is  spread 
over  the  country,  the  disaster  to  an  individual  is  shared 
by  many,  the  disaster  to  a  community  shared  by  other 
communities ;  great  catastrophes  are  thereby  lessened, 
and,  it  may  be,  repaired.  In  assimilation  of  insurance 
to  a  tax,  the  companies  have  been  said  to  be  the  mere 
machinery  by  which  the  inevitable  losses  by  fire  are 
distributed  so  as  to  fall  as  lightly  as  possible  on  the 
public  at  large,  the  body  of  the  insured,  not  the  com- 
panies, paying  the  tax.  Their  efficiency,  therefore,  and 
solvency  are  of  great  concern.  The  other  objects, 
direct  and  indirect,  of  insurance  we  need  not  mention. 
Indeed,  it  may  be  enough  to  say,  without  stating  other 
effects  of  insurance,  that  a  large  part  of  the  country 's 
wealth,  subject  to  uncertainty  of  loss  through  fire,  is 
protected  by  insurance.  This  demonstrates  the  inter- 
est of  the  public  in  it  and  we  need  not  dispute  with  the 
economists  that  this  is  the  result  of  the  *  sabstitutiou 
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of  feertain  for  uncertain  loss  '  or  the  diffusion  of  posi- 
tive loss  over  a  large  group  of  persons,  as  we  have 
already  said  to  be  certainly  one  of  its  effects.  We  can 
see,  therefore,  how  it  has  come  to  be  considered  a  mat- 
ter of  public  concern  to  regulate  it,  and,  governmental 
insurance  has  its  advocates  and  even  examples.  Con- 
tracts of  insurance,  therefore,  have  greater  public  con- 
sequence than  contracts  between  individuals  to  do  or 
not  to  do  a  particular  thing  whose  effect  stops  with 
the  individuals. ' ' 

And  again,  at  page  416 :  *  *  It  is  of  tener  the  exist- 
ence of  necessity  rather  than  the  presence  of  it  which 
dictates  legislation.  And  so  with  the  regulations  of 
the  business  of  insurance.  They  have  proceeded  step 
by  step,  differing  in  different  jurisdictions.  If  we  are 
brought  to  a  comparison  of  them  in  relation  to  the 
power  of  government,  how  can  it  be  said  that  fixing 
the  price  of  insurance  is  beyond  that  power  and  the 
other  instances  of  regulation  are  nott  How  can  it  be 
said  that  the  right  to  engage  in  the  business,  is  a  natural 
one  when  it  can  be  denied  to  individuals  and  permitted 
to  corporations  t  How  can  it  be  said  to  have  the  priv- 
ilege of  a  private  business  when  its  dividends  are 
restricted,  its  investments  controlled,  the  form  and 
extent  of  its  contracts  prescribed,  discriminations  in 
its  rates  denied  and  a  limitation  on  its  risks  imposed  t 
Are  not  such  regulations  restraints  upon  the  exercise 
of  the  personal  right  —  asserted  to  be  fundamental  — 
of  dealing  with  property  freely  or  engaging  in  what 
contracts  one  may  choose  and  with  whom  and  upon 
what  terms  one  may  choose  t  ^ ' 

In  the  Peel  case  above  referred  to  {Peel  v.  W.  Vir- 
ginia, 17  L.  B.  A.  385),  it  will  be  noted,  at  page  388,  that 
this  coal  company  of  West  Virginia  was  required  to 
take  out  a  license  before  it  coxdd  operate.  In  this 
regard  the  court  said :    *  *  The  defendant  is  therefore 
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not  only  a  corporation,  but  a  licensee.  The  sections  of 
the  Code  which  require  it  to  take  out  a  license  require 
the  same  of  circuses,  menageries,  theatres,  operas, 
peddlers,  auctioneers,  stock  brokers,  money  brokers, 
pawnbrokers,  bankers,  hotels,  restaurants,  vendors  of 
spirituous  liquors,  distillers,  brewers,  bowling  alleys, 
skating  rinks,  and  shooting  galleries.  *  *  *  Licenses 
are  of  two  characters, —  one  a  license  for  revenue,  and 
the  second  conferring  authority  to  engage  in  *  voca- 
tions which  need  special  surveillance. '  Cooley,  Const. 
Lim.  586,  587. '^ 

This  matter  was  especially  noted  in  deciding  that  the 
Legislature  had  control  of  regulating  this  company. 

It  is  well  known  that  for  a  great  many  years  the  milk 
business  has  been  controlled  in  this  city,  and  no  one 
allowed  to  engage  therein,  except  after  they  secured 
a  license.  The  power  to  revoke  these  licenses  was 
taken  to  the  Court  of  Appeals.  Li  People  ex  rel.  Lodes 
V.  Department  of  Health,  189  N.  Y.  187,  it  was  held  that 
a  revocation  of  a  license  could  be  ordered  without  a 
hearing ;  and,  furthermore,  the  issuance  of  such  licenses 
under  the  Sanitary  Code  by  the  Board  of  Health  of  the 
City  of  New  York  has  been  held  to  be  reasonable,  and 
violative  of  neither  the  Federal  nor  State  Constitu- 
tion. See  People  ex  rel.  lAeberman  v.  Vandecarr,  175 
N.  Y.  440;  aflfd.,  199  U.  S.  552. 

For  many  years  the  city  of  New  York  has  regulated 
the  quality  and  the  conditions  under  which  milk  was 
sold.  But  on  January  21,  1898,  a  new  section  was 
added  to  the  Sanitary  Code  by  the  Board  of  Health, 
reading  as  follows : 

^^  Sec.  221.  No  milk  shall  be  received,  held,  kept, 
offered  for  sale  or  delivered  in  the  City  of  New  York 
without  a  permit  in  writing  from  the  Board  of  Health 
and  subject  to  the  conditions  thereof.'' 
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From  this  section  we  see  that  for  the  past  twenty- 
three  years  the  regulation  and  sale  of  milk  has  been  so 
severe  that  no  one  could  carry  on  such  business  until 
he  had  first  secured  a  license,  and  then  said  license  may 
be  taken  away,  even  without  a  hearing.  It  is  sub- 
mitted that  the  power  to  preclude  a  taan  from  going 
into  a  business  until  he  takes  out  a  license,  or  to  take 
away  any  such  license,  is  a  more  severe  regulation  than 
the  fixing  of  prices. 

Emergency  Municipal  Milk  Depots 

Evidence  was  introduced  to  the  effect  that  a  corpora- 
tion manufacturing  a  milk  product  for  babies  had 
grown  from  a  $250,000  concern  to  a  $5,000,000  one. 
This  particular  corporation  is  now  doing  a  $70,000,000 
export  trade  with  England  and  France,  an  officer  of 
the  company  stating  that  85  per  cent  of  this  foreign 
product  was  manufactured  from  the  milk  taken  from 
the  New  York  City  milk  zone.  This  officer  further 
stated  that  they  anticipated  the  continuation  of  their 
export  trade  until  the  foreign  herds  were  replenished 
in  England  and  France,  which  he  estimated  would  be 
about  three  to  four  years.  It  was  also  shown  that  other 
companies  making  by-products,  with  milk  as  a  basis, 
were  also  participating  in  this  tremendous  foreign 
trade. 

In  this  emergency,  which  will  probably  last  two  to 
three  years,  it  is  submitted  that  the  city  of  New  York 
has  imposed  on  it  the  duty  to  see  that  the  poor  children 
and  the  sick  are  supplied  with  milk.  So  far  as  the  chil- 
dren are  concerned,  milk  is  their  main  food;  and  it 
may  very  well  be  that  a  municipal  corporation,  acting 
with  less  overhead  charges,  may  furnish  for  this  period 
of  time  milk  very  much  cheaper  than  private  enter- 
prises. 
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This  theory  of  a  municipal  corporation  undertaking 
private  business  in  a  great  emergency  has  been  well 
recognized  by  the  courts,  and  approved. 

In  1892  there  was  a  coal  famine  in  Massachusetts 
and  the  municipality  sought  the  power  to  operate  fuel 
yards.  In  the  Opinion  of  the  Justices,  155  Mass.  598, 
Mr.  Justice  ^olmes,  at  'psige  607,  said:  **  I  am  of 
opinion  that  wh-en  money  is  taken  to  enable  a  public 
body  to  oflfer  to  the  public,  without  discrimination,  an 
article  of  general  necessity,  the  purpose  is  no  less  pub- 
lic when  that  article  is  wood  or  coal  than  when  it  is 
water  or  gas  or  electricity  or  education,  to  say  nothing 
of  cases  like  the  support  of  paupers  or  the  taking  of 
land  for  railroads  or  public  markets.^' 

Mr.  Justice  Barker,  also  writing,  at  page  607,  said: 
*  *  If  there  is  an  emergency,  local  or  general,  which  can- 
not be  adequately  met  by  ordinary  private  agencies, 
it  is  within  the  constitutional  power  of  the  govern- 
ment to  supply  the  needs  of  the  people  in  this  respect, 
either  through  the  towns  or  cities  or  through  other 
agencies.  *  *  *  If  there  is  no  adequate  source  of 
supply  of  fuel  except  through  the  establishment  of 
governmental  agencies,  they  may  be  lawfully  inaugu- 
rated. ' ' 

Again,  the  opinion  of  the  justices  was  sought  on  this 
same  subject  in  another  fuel  famine  in  1903,  the  same 
appearing  in  182  Mass.  605,  where,  at  page  610,  the 
opinion  of  the  court  states :  *  *  In  regard  to  the  fourth 
of  the  possible  consequences,  a  condition  in  which  the 
supply  of  fuel  would  be  so  small,  and  the  difficulty  of 
obtaining  it  so  great,  that  persons  desiring  to  pur- 
chase it  would  be  unable  to  supply  themselves  through 
private  enterprises,  it  is  conceivable  that  agents  of  the 
government  might  be  able  to  obtain  fuel  when  citizens 
generally  coxdd  not.  Under  such  circumstances  we 
are  of  opinion  that  the  government  might  constitute 
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itself  an  agent  for  the  relief  of  the  community  and  that 
money  expended  for  the  purpose  would  be  expended 
for  a  public  use/' 

In  Laughlin  v.  City  of  Portlcmd,  the  same  proposi- 
tion was  presented  to  the  Supreme  Court  of  Maine  in 
1914  (90  Atl.  Repr.  318),  where,  after  referring  to  the 
Massachusetts  cases,  above  quoted,  the  court,  at  page 
323,  said :  *  *  The  principle,  therefore,  seems  to  be  con- 
ceded that,  if  the  difficulty  of  obtaining  an  adequate 
supply  exists,  the  furnishing  of  such  supply  by  munic- 
ipalities would  be  of  public  use.  And  this  is  the  con- 
struction placed  upon  the  Massachusetts  opinion  by 
the  learned  text  writers.  Dillon,  Mun.  Corp.  (5th  Ed.) 
Section  1292;  McQuillan,  Mun.  Corp.  (1912)  Section 
1809.'' 

On  the  same  page,  the  court  gave  the  test  for  such 
municipal  operation  as  follows:  *'  Its  two  tests  are: 
First,  the  subject  matter,  or  commodity  must  be  one 
*  of  public  necessity,  convenience  or  welfare.'  Fuel 
clearly  comes  within  this  category.  Th«  second  test  is, 
the  difficulty  which  individuals  have  in  providing  it  for 
themselves.  The  causes  creating  the  difficulty  may 
vary,  but,  if  the  difficulty  exists,  the  test  is  met.  •  •  • 
In  the  case  of  fuel,  the  practical  difficulty  is  caused  by 
the  existence  of  monopolistic  combinations.  The  min- 
ing, transportation  and  distribution  of  coal  has,  in  the 
process  of  industrial  development,  fallen  into  the 
hands  of  these  combinations  to  such  an  extent  that 
tfie  greater  part  of  the  supply  is  in  the  absolute  control 
of  a  few.  The  difficxdty  and  practical  impossibility  of 
obtaining  an  adequate  supply  for  private  needs,  at 
times  in  the  past,  and  the  consequent  suffering  among 
the  people  especially  in  the  more  popular  cities,  are 
matters  of  history,  and  this  difficulty  may  as  well  be 
caused  by  unreasonable  prices  as  by  the  shortage  in 
quantity.  All  this  is  a  matter  of  common  knowledge 
and  cannot  be  overlooked  by  the  Court." 
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It  was  therefore  held  that  the  coal  shortage  created 
an  emergency  that  could  be  met  by  municipal  fuel 
yards. 

The  Supreme  Court  of  Maine  again  passed  on  this 
question  in  Jones  v.  City  of  Portland,  93  Atl.  Repr.  41, 
and  reaffirmed  their  views  set  forth  in  the  Laughlin 
case. 

In  discussing  this  matter,  Mr.  McQuillan,  in  his  work 
on  Municipal  Corporations,  vol.  IV,  page  3872,  said: 
*  *  So  there  is  much  to  be  said  in  favor  of  the  contention 
that  the  sale  of  milk,  at  least  for  infants,  should  be  in 
the  hands  of  the  municipality,  inasmuch  as  municipal 
regulation  of  such  sales  has  been,  to  a  large  extent,  of 
little  effect.^' 

That  the  care  of  the  children  is  a  matter  of  State  con- 
trol was  affirmed  by  the  Supreme  Court  of  the*  United 
States  in  Muller  v.  Oregon,  208  U.  S.  412.  In  this  case 
the  State  of  Oregon  had  passed  drastic  laws  in  refer- 
ence to  women  working  in  laundries.  On  the  constitu- 
tionality of  this  legislation  being  attacked,  the  Supreme 
Court,  by  Mr.  Justice  Brewer,  at  page  421,  said: 
**  That  woman's  physical  structure  and  the  perform- 
ance of  maternal  functions  place  her  at  a  disadvantage 
in  the  struggle  for  subsistence  is  obvious.  This  is 
especially  true  when  the  burdens  of  motherhood  are 
upon  her.  Even  when  they  are  not,  by  abundant  testi- 
mony of  the  medical  fraternity  continuance  for  a  long 
time  on  her  feet  at  work,  repeating  this  from  day  to 
day,  tends  to  injurious  effects  upon  the  body,  and  as 
healthy  mothers  are  essential  to  vigorous  offspring, 
the  physical  well-being  of  woman  becomes  an  object 
of  public  interest  and  care  in  order  to  preserve  the 
strength  and  vigor  of  the  race.'' 

The  doctrine  of  the  Oregon  case  was  reaffirmed  in 
Sturges  <&  Burn  v.  Beauchamp,  231  U.  S.  320.  In  this 
case  the  right  of  a  State  to  prohibit  the  employment  of 
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children  in  certain  occupations  was  sustained.  Citing 
the  Oregon  decision,  at  page  325,  the  court  said :  *  *  But, 
as  it  was  competent  for  the  State  in  securing  the  safety 
of  the  young  to  prohibit  such  employment  altogether,  it 
could  select  means  appropriate  to  make  its  prohibition 
effective  and  could  compel  employers,  at  their  peril,  to 
ascertain  whether  those  they  employed  were  in  fact 
imder  the  age  specified.  * ' 

The  MuLler  case  was  again  approved  in  Miller  v. 
Wilson,  236  U.  S.  373,  where,  at  page  380,  Mr.  Justice 
Hughes,  writing  the  opinion,  referred  to  their  former 
decision  (the  MvUer  case),  as  follows:  *^  The  decision 
was  based  upon  considerations  relating  to  woman's 
physical  structure,  her  maternal  functions,  and  the 
vital  importance  of  her  protection  in  order  to  preserve 
the  strength  and  vigor  of  the  race. ' ' 

It  is  therefore  respectfully  urged  that  the  physical 
condition  of  the  children  may  properly  be  safeguarded 
and  the  young  supplied*  with  milk  from  municipal 
plants,  if  private  enterprise  may  not  accomplish  this 
purpose. 

It  is  therefore  urged  that  bills  be  submitted  to  the 
Legislature  and  that  the  following  points  be  presented 
therein : 

First,  That  the  Legislature  declare  the  milk  business 
one  affected  with  a  public  interest ;  and  that  the  power 
to  fix  rates  be  delegated  to  a  new  separate  State  Board, 
composed  of  three  officials,  with  authority  to  subpoena 
dealers  iivmilk  and  their  records,  and  to  fix  the  prices 
paid  to  the  farmer  and  charged  by  the  distributor  to 
the  consumer. 

Second.  That  the  city  of  New  York  be  authorized  to 
purchase,  pasteurize  and  sell  milk  in  the  present 
emergency,  as  a  post-war  measure,  and  that  this  intent 
be  declared  in  the  title. 
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Message  of  the  Govebkob  Tbansmitting  Communi- 
cations FBOM  THE  Public  Sebvicb  Commissions 

(Transmitted  to  the  Legislature,  January  26,  1920) 

To  the  Legislature : 

I  am  transmitting  herewith  to  Your  Honorable 
Bodies  copies  of  letters  received  by  me  from  Lewis 
Nixon,  Public  Service  Commissioner  for  the  First  Dis- 
trict, and  from  the  Public  Service  Commission  of  the 
Second  District  of  the  State. 

These  letters  call  attention  to  some  provisions  of  a 
bill  now  before  the  Conference  Committee  of  both 
Houses  of  Congress,  known  as  House  Bill  No.  10433, 
entitled  **An  Act  to  provide  for  the  termination  of 
Federal  control  of  railroads  and  systems  of  transpor- 
tation; to  provide  for  the  settlement  of  disputes 
between  carriers  and  their  employees;  to  further 
amend  an  act  entitled  *  An  Act  to  regulate  commerce,' 
approved  February  4, 1887,  as  amended,  and  for  other 
purposes. ' ' 

Both  Public  Service  Commissions,  as  will  appear 
from  their  letters,  believe  that  if  the  bill  in  the  form 
now  before  the  Conference  Committee  should  become  a 
law  it  woxdd  seriously  interfere  with  State  control 
through  our  Public  Service  Commissions  of  public 
utilities  in  this  State. 

From  an  examination  of  these  communications,  I 
am  convinced  that  the  belief  of  the  Public  Service 
Commissions  is  well  founded.  I  do  not  think  that  the 
already  difficult  task  of  regulating  and  controlling  pub- 
lic utilities  in  this  State  should  be  made  more  difficult 
by  such  Federal  interference  as  might  result  from  the 
passage  of  this  bill  in  its  present  form. 
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I  therefore  recommend  that  Your  Honorable  Bodies, 
by  suitable  communications  to  our  members  of  the 
United  States  Senate  and  House  of  Representatives, 
call  attention  to  the  necessity  of  protecting  the  inter- 
ests of  this  State  in  respect  to  this  proposed  legislation. 

(Signed)  Alfred  E.  Smith 


State  of  New  York,  Public  Service  Commission  for 
THE  B^RST  District,  No.  49  Lafayette  Street 

New  York,  January  14,  1920. 

Hon.  Alfred  E.  Smith,  Governor,  State  of  New  York, 
Albany,  New  York: 

My  Dear  Governor. —  In  the  Cummins  Bill  and  the 
Esch  Bill  for  the  return  of  the  railroads  to  private 
ownership,  now  pending  in  a  Conference  Committee 
of  the  Senate  and  House  in  Washington,  there  are  cer- 
tain provisions  so  menacing  to  the  rights  of  the  sev- 
eral states,  including  the  State  of  New  York,  that  I 
desire  to  call  your  attention  thereto  with  the  request 
that  if  in  your  opinion  the  circumstances  warrant  such 
action,  you  communicate  the  same  to  the  Legislature 
and  request  that  body  to  adopt  a  memorial  to  Congress 
upon  the  subject. 

One  of  these  objectionable  provisions  makes  it  the 
duty  of  the  Interstate  Commerce  Commission,  a  Fed- 
eral body,  to  investigate  any  rate,  fare,  charge,  classi- 
fication, regulation  or  practice  made  or  imposed  by  the 
authority  of  any  state,  and  after  such  investigation  the 
Interstate  Commerce  Commission  is  given  authority  to 
make  findings  and  orders  to  remove  "  any  undue  bur- 
den upon  interstate  or  foreign  commerce,*'  notwith- 
standing the  law  of  any  state  or  the  decision  or  order 
.of  any  State  Commission.    This  means  that  an  order 
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issued  by  either  Public  Service  Commission  in  New 
York  State  requiring  a  railroad  to  charge  certain  fares 
or  to  make  certain  regulations,  or  to  establish  or  desist 
from  certain  practices  may  be  set  aside  by  the  Federal 
Commission  and  made  null  and  void.  If  it  should 
become  law  it  will  undoubtedly  operate  to  deprive  the 
State  Commissions  of  their  powers  to  enforce  any 
rate,  service  or  other  regulatory  order. 

Similarly,  should  the  Public  Service  Commission  for 
either  District  of  the  State  of  New  York  make  an  order 
requiring  a  railroad  company  to  eliminate  a  grade 
crossing  or  establish  safety  devices  thereat,  the  rail- 
road company  under  the  law  as  proposed  could  appeal 
to  the  Interstate  Commerce  Commission  and  that  Com- 
mission could  set  aside  the  order  of  the  State.  Com- 
mission. Even  though  the  order  should  not  be  set 
aside,  the  very  fact  that  the  decision  of  the  State  Com- 
mission could  be  appealed  to  Washington  would  delay 
for  some  time  the  enforcement  of  the  order.  In  the 
jurisdiction  of  the  Commission  for  the  First  District 
the  grade  crossing  question  is  one  of  pressing  import- 
ance. With  the  growth  of  automobile  traffic  in  the 
highways  the  existing  grade  crossings  are  becoming 
more  dangerous  each  year,  and  this  Commission  is  an- 
nually asking  the  Legislature  to  appropriate  funds  for 
the  State's  quota  of  the  expenditure  necessary  to 
abolish  grade  crossings,  with  the  view  of  reducing  the 
number  of  these  danger  points  as  rapidly  as  possible. 
Should  the  Federal  Commission  be  given  the  power  to 
review  the  action  of  the  State  Commission  and  set 
aside  itfi  orders,  it  would  be  impossible  for  this  Com- 
mission to  continue  the  good  work  that  it  has  been 
doing  for  several  years  in  making  safe  to  the  public 
the  highways  which  cross  railroads  at  grade. 

There  are  several  other  provisions  in  the  bills  now 
In  conference  which  would  curtail  the  rights  of  the 
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State  of  New  York  and  hamper  the  Public  Service 
Commissions  in  performing  their  regulatory  work. 
The  objections  thereto  are  carefully  summarized  and 
explained  in  a  memorandum  just  issued  by  the  National 
Association  of  Railway  and  Utilities  Commissioners, 
of  which  the  New  York  Public  Service  Commissioners 
are  members.  A  copy  of  this  memorandum  which  has 
just  been  presented  to  the  Conference  Committee  in 
Washington  is  transmitted  herewith  for  your  further 
information.  This  memorandum  was  prepared  and 
adopted  in  a  conference  of  representatives  of  several 
State  Commissions,  in  which  this  Commission  was 
represented  by  Deputy  Commissioner  Alfred  M.  Bar- 
rett and  Secretary  James  B.  Walker.  The  memoran- 
dum meets  with  my  entire  approval  and  I  respectfully 
urge  upon  you  its  careful  consideration. 

The  time  is  short  and  if  the  Legislature  is  to  take 
any  eflfective  action,  it  shoxdd  be  done  while  the  Con- 
ference Committee  is  considering  the  Cummins  and 
Bsch  Bills.  I  earnestly  ask  your  attention  to  the 
subject. 

Very  truly  yours, 

(Signed)       Lewis  Nixon, 

Commissioner. 


State   of  New  York,   Public   Sebvice   Commission, 

Second  Distbict 

AiiBANY,  Jcmuary  20, 1920.      f 

^^  » 

Bon.  AiiFBED  E.  Smith,  Governor,  Executive  Chamber, 
Albany: 

My  Deab  GtovEBNOB. —  The  Public  Service  Commis- 
sion of  the  Second  District  of  the  State  of  New  York 
wishes  to  submit  to  you  its  views  upon  certain  legis- 
lation now  pending  in  Congress  as  follows : 
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A  measure  is  now  before  the  Conference  Conunittee, 
known  as  House  Bill  No.  10433,  entitled  **An  act  to 
provide  for  the  termination  of  Federal  control  of  rail- 
roads and  systems  of  transportation;  to  provide  for 
the  settlement  of  disputes  between  carriers  and  their 
employees ;  to  further  amend  an  act  entitled  *  An  act  to 
regulate  commerce/  approved  February  4,  1887,  as 
amended,  and  for  other  purposes.  ^ ' 

This  measure  contains  many  features  more  or  less 
objectionable,  the  purport  and  effect  of  which  is  set 
forth  in  the  memorandum  of  the  Association  of 
National  Kailway  and  Utilities  Conunissioners,  here- 
with submitted. 

Many  of  these  objections  may  perhaps  properly  be 
considered  minor  in  their  nature,  but  there  are  out- 
standing provisions  which  if  enacted  into  law,  would 
most  seriously  impair  the  efficiency  of  the  local  State 
Conamissions,  and  might  practically  destroy  their 
value. 

By  this  bill  the  Interstate  Commerce  Commission  is 
given  authority  to  annul  any  rate,  fare,  charge,  classi- 
fication, regulation  or  practice  made  by  the  authority 
of  a  State,  which,  in  its  opinion,  is  an  undue  burden 
upon  interstate  or  foreign  commerce. 

The  Interstate  Commerce  Commission  is  also  au- 
thorized to  review  on  appeal  any  decision  of  a  State 
Commission  which,  in  its  judgment,  affects  interstate 
conunerce. 

The  term  '*  interstate  commerce  '^  has  been  given  a 
very  broad  application  by  the  Supreme  Court  of  the 
United  States.  That  tribunal  has  gone  so  far  as  to 
hold  that  a  workman  employed  in  repairing  a  bridge, 
which  carried  the  track  of  a  railroad,  over  which  was 
transported  interstate  conunerce,  was  himself  engaged 
in  interstate  commerce,  and  entitled  to  the  benefit  of 
Federal  legislation  in  case  of  injury. 
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The  provisions  of  the  pending  bill,  therefore,  might 
be  held  to  include  almost  any  regulation  or  decision 
which  affected  a  carrier  engaged  in  interstate  com- 
merce. Anything  in  the  way  of  improvement  of  serv- 
ice, or  any  order  requiring  the  investment  of  further 
capital,  notably  grade  crossing  eliminations,  which  are 
now  solely  within  the  local  powers  of  regulation,  might, 
as  to  a  carrier  which  is  engaged  in  interstate  commerce, 
be  held  to  come  within  federal  power,  in  which  case, 
under  the  provisions  of  the  pending  legislation,  the 
Interstate  Conmierce  Commission,  at  Washington, 
coxdd  set  aside  the  orders  of  local  commissions,  either 
by  original  action  or  upon  appeal. 

This  proposed  deprivation  of  power  from  the  State 
Public  Service  Commissions  is  most  strikingly  set 
forth  in  the  memorandum  of  the  National  Association 
of  Eailway  and  Utilities  Commissioners,  in  the 
following  words : 

**  If  the  provision  objected  to  becomes  law  no  State 
Conmdssion  can  make  any  final  order  such  as  the 
following : 

*  *  (a)  Fixing  reasonable  and  non-discriminatory  rates 
to  meet  peculiarly  local  conditions. 

(b)  Fixing  conomutation  passenger  rates. 

(c)  Fixing  rates  for  any  kind  of  local  passenger 
or  freight  service. 

'^(d)  Requiring  reasonable  train  service  or  car 
service, 

**(e)  Requiring  side  tracks  to  be  installed  or  spur 
tracks  to  be  extended,  or  any  kind  of  terminal  service. 

*'(f)  Requiring  physical  connection  of  railways  for 
interchange  of  traffic. 

"(g)  Requiring  the  abolishment  of  grade  crossings 
or  their  protection. 

(h)  Requiring  the  provision  of  toilet  facilities, 
(i)  Requiring  facilities  for  livestock  loading. 


it 
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**(j)  Bequiring  a  carrier  to  do  anything  involving 
the  expenditure  of  money  or  requiring  the  use  for 
local  shippers  of  adequate  equipment  or  facilities  of 
any  kind. 

**(k)  Any  order  made  by  State  Commissions  relat- 
ing to  rates,  or  service  of  telephone  or  telegraph 
companies. ' ' 

The  danger  of  such  a  condition  is  manifest.  In  the 
first  place  a  Federal  body  would  be  entirely  unable  to 
properly  handle  this  problem  throughout  the  nation 
on  account  of  its  magnitude,  and  assuming  that  it 
always  acted  correctly,  the  incidental  delay,  which 
would  necessarily  occur  in  the  congestion  of  this 
enormous  mass  of  business,  would  be  intolerable. 

Furthermore  the  fact  that  their  decisions  were 
merely  intermediate,  and  not  final,  would  lessen  greatly 
the  responsibility  of  all  State  Public  Service  Com- 
missions. 

These  provisions  are  a  most  serious  menace  to  the 
proper  regulation  of  common  carriers  when  returned 
to  private  ownership.  This  threatened  danger  to  the 
proper  regulation  of  important  public  utilities  is  re- 
spectfully called  to  your  attention  in  order  that  you 
may  take  such  official  action  thereon  as  you  may  deem 
proper. 

Respectfully  submitted, 

(Signed)    Pubug  Service  Commission,  Second 

District, 

Charles  B.  Hill, 
Chairman. 
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Proclamation  by  the  Governob 

Near  East  Belief 

In  spite  of  the  fact  that  over  a  year  has  passed  since 
the  signing  of  the  Armistice,  the  people  of  Armenia 
continue  to  suffer,  as  before,  all  the  horrors  of  home- 
lessness,  disease,  famine  and  persecution.  Added  to 
this  is  the  constant  menace  of  massacre.  Reports  from 
the  Near  East  indicate  that  at  any  moment,  the  ruthless 
Turk  may  sweep  down  on  the  remnant  of  these  help- 
less people,  now  nominally  free  of  his  despotism,  and 
wipe  them  oflf  the  face  of  the  globe. 

But  at  the  present  moment,  with  winter  upon  them  it 
is  the  danger  of  starvation  which  most  concerns  the 
humanitarian  people  of  America.  We,  of  our  plenty, 
must  give,  so  that  it  cannot  be  said  that  in  the  hour  of 
peril,  we  neglected  to  do  all  in  our  power  to  save  their 
lives. 

Colonel  William  N.  Haskell,  who  represents  both  the 
Allied  Powers  and  Near  East  Belief  in  the  Caucasus, 
reports  that  more  than  a  million  adults  are  destitute 
and  dependent  for  bread  upon  America.  Over  250,000 
little  homeless  children  beg  piteously  for  our  aid.  We 
must  not  let  them  die. 

The  Armenian  people  stood  by  us  as  Allies  in  the 
great  war.  Their  noble  little  army  kept  the  Turks 
back  from  the  valuable  oil  fields  of  Baku,  and  con- 
tributed in  this  way  to  the  victory  of  our  arms.  This 
little  nation,  now  independent  after  centuries  of  grind- 
ing oppression,  remained  faithful  to  us  in  the  war, 
even  as,  through  all  the  centuries,  they  rexnained  faith- 

11 
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fnl  to  the  Christian  religion.  It  is  our  duty,  therefore, 
both  as  Americans  and  as  Christians,  to  stand  by  them 
now. 

Now,  therefore,  I,  Alfred  E.  Smith,  Governor  of 
the  State  of  New  York,  do  call  upon  the  people  of 
New  York  State  to  respond  generously  to  the  appeal 
of  Near  East  Belief,  the  former  Committee  on  Armen- 
ian and  Syrian  Belief,  which  is  now  engaged  in 
collecting  funds  to  succor  the  unfortunate  people  of 
Western  Asia, 

Given  under  my  hand  and  the  Privy  Seal  of 

the  State  at  the  Capitol  in  the  City  of  Albany 

[l.  8.]    this  twenty-sixth  day  of  January,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and 

twenty. 

(Signed)  Alfred  E.  Smith 

By  the  Governor : 

Geobge  B.  Van  Namee, 

Secretary  to  the  Governor- 
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In  the  Matter  of  the  Complaint  of  Sand  Lake  Board 
OF  Trade,  Rensselaer  County,  against  Wynantskill 
Hydro-Electric  Company,  as  to  Proposed  Increase 
in  Bates 

Case  No.  6450 

In  the  Matter  of  the  Complaint,  nnder  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Customers 
Living  in  the  Town  of  North  Greenbush,  Rensselaer 
County,  against  Wynantskill  Hydro-Electric  Com- 
pany, as  to  Increase  in  Rates  for  Electricity,  and  as 
to  Service 

Case  No.  6477 

(Public  Service  Commission,  Second  District,  January  13,  1920) 

A  schedule  of  increased  ratee  adopted  by  an  electric  power 
company  sustained  as  reasonable. 

These  two  cases  against  the  same  electric  company  were 
heard  as  one  ease.  The  company's  present  rate,  just  estab- 
lished, is  based  upon  fourteen  cents  per  kilowatt  hour  for  light 
and  fourteen  cents  per  kilowatt  hour  for  power  for  the  first  100 
kilowatt  hours,  with  lower  rates  for  quantities  in  excess  of  100 
kilowatt  hours.  These  rates  represent  an  increase  from  ten 
cents  per  kilowatt  hour  for  light  and  power.  It  has  been  shown 
that  the  electric  light  company  rents  its  lands  and  appurtenant 
water  rights  from  an  estate;  that  the  population  of  its  territory 
is  only  about  2,800,  being  more  in  the  summer  than  in  the 
winter;  that  its  line  is  about  twenty  miles  in  extent,  lightly 
built  and  serves  325  customers,  about  sixteen  per  mile;  that 
the  electric  company  during  the  pendency  of  these  cases  applied 
to  the  Commission  for  an  order  restraining  a  knitting  company 
from  crossing  its  territory  in  order  to  reach  a  transmission 
line  of  an  electric  railroad  company,  and  that  as  a  result  of  a 
settlement  in  this  last  mentioned  case,  the  electric  company  has 
now  three  sources  of  power  —  that  of  the  said  electric  railroad 
company,  its  own  hydro-electric  plant  and  its  own  steam  plant. 
From  the  facts  and  figures  brought  out  it  appears  that  with 
expected  revenue  of  $8,580,  less  expenses  of  $7,121,  there 
remains  a  balance  as  net  profit  of  $1,459  or  less  than  eight  per 
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cent  on  the  investment.  Held,  that  the  present  rate  of  fourteen 
cents  per  kilowatt  hour  should  be  permitted  to  stand  as  a  maxi- 
mum until  October  1,  1920,  and  until  the  further  order  of  the 
Commission. 

Frederick  E.  Draper,  for  the  Sand  Lake  Board  of 
Trade,  complainant. 

Guy  F.  Swinnerton,  for  complainants  in  Case  6477. 

Clifford  C.  Hastings,  president,  and  Douglas  H. 
Hastings,  treasurer,  for  the  Wynantskill  Hydro- 
Electric  Company,  respondent. 

H.  P.  Humphrey  and  Owen  Connolly,  for  the 
respondent. 

Fenkell,  Commissioner. —  Case  No.  6450  is  a  com- 
plaint by  the  Sand  Lake  Board  of  Trade  (Rensselaer 
county)  against  the  Wynantskill  Hydro-Electric  Com- 
pany. Case  No.  6477  is  a  complaint  by  customers 
living  in  the  town  of  North  Greenbush,  Rensselaer 
county,  against  the  same  company.  These  complaints 
were  against  the  same  schedule  of  rates  and  were 
heard  as  one  case. 

The  old  rates  were  ten  cents  per  kilowatt  hour  for 
light  and  power.  The  new  rates  are  fourteen  cents  per 
kilowatt  hour  for  light  and  fourteen  cents  per  kilowatt 
hour  for  power  for  the  first  100  kilowatt  hours,  with 
lower  rates  for  quantities  in  excess  of  100  kilowatt 
hours. 

The  company  uses  water  power,  with  steam  auxiliary, 
at  its  plant,  which  is  located  on  Wynantskill  creek,  near 
the  village  of  West  Sand  Lake,  N.  Y.  The  land  and 
appurtenant  water  rights  are  owned  by  the  estate  of 
Milo  Hastings  and  are  leased  to  the  company.  The 
company  has  been  operating  for  about  seven  years  in 
the  town  of  Sand  Lake  and  the  eastern  portion  of  the 
town  of  North  Greenbush,  Rensselaer  county.     The 
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operation  has  been  conducted  by  the  Hastings  Brothers 
as  a  sort  of  "  family  affair.*'  The  total  population  of 
the  territory  in  which  the  company  operates  is  approxi- 
mately 2,800.  There  are  a  number  of  summer  resi- 
dences and  some  small  hotels  in  this  territory,  so  that 
the  summer  is  larger  than  the  winter  population.  In 
the  village  of  Averill  Park  there  is  also  an  amusement 
park  which  uses  considerable  electric  current  in  the 
summer  season.  The  company 's  lines  are  about  twenty 
miles  in  extent,  are  rather  lightly  built  and  serve  325 
customers^  about  sixteen  per  mile. 

While  these  two  cases  were  on  trial,  another  case 
was  started  involving  this  company  and  its  operations. 
The  Swansdown  Knitting  Company  had  a  mill  in  the 
franchise  territory  of  the  Wynantskill  company.  Con- 
siderable electric  energy  was  needed  for  this  mill  and 
the  knitting  company  built  a  transmission  line  through 
the  franchise  territory  of  the  Wynantskill  company 
into  the  franchise  territory  of  the  Albany  Southern 
Bailroad  Company  to  reach  the  transmission  line  of 
the  latter  company.  The  Wynantskill  company  brought 
a  proceeding  before  this  Commission  opposing  the 
carrying  out  of  the  proposed  power  scheme  of  the 
Swansdown  Knitting  Company  (Case  No.  6573).  Many 
hearings  and  conferences  were  held  and  adjournments 
taken  from  time  to  time  to  permit  negotiations  which 
finally  ended  in  a  settlement.  The  settlement  pro- 
vided, among  other  things,  that  the  Albany  Southern 
Bailroad  Company  would  furnish  power  through  the 
transmission  line  built  by  the  Swansdown  Knitting 
Company  to  the  Wynantskill  plant,  which  plant  is 
located  near  the  Swansdown  Knitting  Mills,  and  would 
furnish  electric  energy  as  needed  by  the  Wynantskill 
company  at  an  agreed  price. 

The  company  now  has  three  sources  of  power  —  the 
Albany  Southern  Bailroad  Company,  its  own  hydro- 
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electric  plant  and  its  own  steam  plant.  The  Albany 
Southern  transmission  line  carries  12,000  volts.  This 
has  to  be  stepped  down  to  2,300  volts,  the  voltage  used 
on  the  distribution  system  of  the  Wynantskill 
company. 

Hearings  in  these  two  cases  were  suspended  pending 
the  disposition  of  Case  No.  6573.  Hearings  were 
thereafter  resumed  and  were  concluded  November  5, 
1919.  It  appeared  from  the  evidence  given  at  the 
earlier  hearings  that  because  of  the  rather  light  line 
construction,  the  large  area  covered  by  the  lines,  the 
small  load  factor,  twenty-four-hour  service,  trans- 
former losses,  etc.,  the  company  actually  delivered  and 
received  pay  for  45  per  cent  of  the  electric  energy 
generated. 

On  July  1, 1919,  the  Wynantskill  company  commenced 
to  purchase  power  from  the  Albany  Southern.  From 
that  time  until  the  last  hearing  in  this  case,  November 
5,  1919,  the  company  generated  about  60  per  cent  and 
purchased  about  40  per  cent  of  its  electric  energy.  In 
the  meantime  the  company  has  also  taken  on  a  contract 
to  furnish  twenty-four-hour  service  to  the  County 
Tuberculosis  Hospital,  which  hospital  has  a  capacity 
of  200  patients. 

It  was  urged  on  the  part  of  the  complainants  that 
the  line  losses  were  too  great  and  that  it  was  unneces- 
sary to  have  both  the  Hastings  Brothers  employed  by 
the  company.  These  brothers  claim  that  they  are 
giving  their  full  time  to  the  company's  business,  and 
while  some  saving  would  be  made  by  substituting 
cheaper  help  in  place  of  one  of  them,  the  saving,  at 
the  present  rate  of  wages,  would  not  be  sufficient  to 
materially  affect  the  operating  expenses.  There  is 
also  some  question  as  to  whether  so  extensive  a  line 
loss  ought  not  to  be  borne,  at  least  in  part,  by  the 
owners  of  the  plant.    If  the  estimates  made  by  the 
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company  are  reasonably  accurate  the  owners  will  bear 
a  share  of  such  loss.  Adjustments  made  to  meet  such 
wage  reduction  and  line  loss  would  not  produce,  having 
in  mind  a  fair  return,  a  reduction  of  rates  below  four- 
teen cents  i>er  kilowatt  hour. 

The  Commission's  division  of  light,  heat  and  power 
found  the  fixed  capital,  as  of  October  1, 1918,  amounted 
to  $18,203.74;  the  additions  since  amount  to  $1,144.67, 
making  a  total  of  $19,348.41. 

The  company  has  outstanding  $7,500  of  6  per  cent 
bonds. 

The  company  estimates  that  for  the  year  beginning 
October  1,  1919,  its  expenses,  including  taxes,  will  be 
$8,036.45,  and  that  its  revenues  for  the  same  period 
will  be  $8,580. 

Beducing  items  of  estimated  expense  that  appear 
a  bit  high,  including  a  out  in  the  salary  of  one  of  the 
Hastings  from  $1,800  to  $1,200  per  annum,  there 
remains  a  total  annual  expense  of  $7,121  in  place  of 
$8,036.45.  The  estimate  of  expected  annual  revenues 
of  $8,580  may  as  well  be  accepted  for  the  present,  as 
the  contract  with  the  Tuberculosis  Hospital  and  the 
power  sales  possibilities  because  of  the  Albany  South- 
em  contract  are  now  uncertain  factors.  Only  experi- 
ence under  the  new  conditions  will  give  a  fair  measure 
of  the  revenues. 

With  expected  revenues  of  $8,580  less  estimated 
expenses,  so  adjusted,  of  $7,121,  there  remains  a  bal- 
ance as  profit  of  $1,459.  As  an  8  per  cent  return  on 
$19,348.41  would  be  $1,547.84,  it  seems  that  the  present 
rate  of  fourteen  cents  per  kilowatt  hour  should  be  per- 
mitted to  stand  as  a  maximum.  However,  as  the 
revenues  may  be  more  than  expected,  the  maximum 
rate  herein  permitted  should  stand  until  October  1, 
1920,  and  until  the  further  order  of  the  Commission. 

Within  thirty  days  after  October  1, 1920,  these  cases 
should  be  reopened  to  check  the  estimated  revenues 
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and  expenses  with  actual  revenues  and  expenses  for 
the  year  ending  October  1,  1920,  and  to  make  such 
further  order  as  shall  then  be  found  necessary. 
An  order  has  been  made  accordingly. 

ill  concur. 


In  the  Matter  of  Construing  Article  16  of  the  Tax 
Law,  Added  by  Chapter  627  of  the  Laws  of  1919, 
Relating  to  Christmas  Presents  to  Employees 

(Attorney-General,  January  13,  1920) 

Ohristmas  gratnitieB  given  by  the  New  York  Olearing  House  to  its 
employees  should  be  regarded  as  income. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an  opin- 
ion thereon,  and,  in  compliance  with  such  request,  the 
following  reply  was  transmitted : 

Newton,  Attorney-General,  by  Ivins,  Deputy. — As 
requested  orally  I  have  considered  the  question:  Are 
gratuities  given  by  the  New  York  Clearing  House  to 
its  employees  at  Christmas  time  to  be  regarded  as 
income  to  the  employees,  or  as  gifts? 

I  think  that  ordinarily  a  Christmas  present  to  an 
employee  partakes  more  of  the  nature  of  reward  for 
faithful  service  —  compensation  —  than  of  the  nature 
of  a  gift.  Of  course  the  element  of  a  gift  that  it  is 
voluntary,  is  present,  but  can  we  say  that  it  is  without 
consideration,  past  or  present,  legal  or  moral? 

In  the  case  of  a  corporation  organized  for  profit  to 
its  stockholders  or  members,  the  making  of  gifts,  pure 
and  simple,  would  be  clearly  vltra  vires  (except  con- 
tributions to  war  charities  specially  authorized  by 
statute)  and  any  gratuities  or  bonuses  to  employees 
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are  justified  upon  tlie  ground  that  they  are  in  consider- 
ation of  services,  past  or  expected. 

The  New  York  Clearing  House  is  an  association  of 
banking  institutions.  Those  members  which  are  cor- 
porations cannot  make  gifts,  pure  and  simple.  They 
contribute  their  proportion  of  the  expenses  of  the 
Clearing  House  on  the  theory  that  their  membership 
therein  is  necessary  as  a  part  of  their  business.  And 
the  only  basis  upon  which  they  can,  lawfully,  pay  their 
share  of  the  Christmas  gratuities,  is  that  it  is  a  part 
of  their  business.  Unquestionably  it  tends  to  improve 
the  morale  of  the  employees,  and  encourage  faithful 
service.  It  is  good  business  to  pay  these  bonuses  — 
and  business,  not  generosity,  is  supposed  to  be  the 
motive  actuating  bank  directors.  Business  involves 
the  theory  of  a  quid  pro  quo  (past,  present,  or  future) 
and  that,  in  turn,  excludes  the  possibility  of  regarding 
these  payments  as  pure  gifts.  They  must,  to  be 
lawful,  be  based  upon  consideration.  The  only  pos- 
sible consideration  is  services,  past  or  future.  I  can- 
not avoid  the  conclusion  that  you  must  regard  these 
payments  as  personal  service  compensation. 


In  the  Matter  of  the  Constitutionality  of  Articles  136 
AKD  434  OF  THE  Ingome  Tax  Begxjlations 

(Attorney-General,  January  22,  1920) 

Articles  136  and  434  of  tbe  Income  Tax  Begnlatione  relative  to 
deduction  from  gross  income  declared  to  be  both  reasonable 
and  constitutional. 

The  inquiry  here  considered  is  one  made  by  the  State  Comp- 
troller as  to  the  constitutionality  of  articles  136  and  434  of  the 
Income  Tax  Regulations.  Article  136  provides  that  a  resident 
is  entitled  to  deduct  from  gross  income  that  proportion  of  the 
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total  interest  paid  or  accrued  as  the  amount  of  the  taxpayer's 
gross  income,  as  defined  in  the  Tax  Law,  section  359,  bears  to 
his  total  gross  income.  The  total  gross  income  is  his  gross 
income  as  defined  by  section  359  of  the  Tax  Law  plus  his 
income  as  exempt  from  taxation.  In  preparing  the  regula- 
tions it  was  found  that  statutory  provisions  were  ambiguous 
in  that  net  income  was  made  a  factor  in  the  computation  of  a 
deduction  allowed  against  net  income.  The  leg^lative  intent 
may  have  been  that  net  income  from  which  this  deduction  has 
not  yet  been  made  shall  be  tiie  numerator  of  the  ratio,  or  they 
may  have  intended  that  numerator  to  be  reduced  but  whatever 
was  the  intent,  it  is  clear  that  the  regulation  making  g^ross 
income  the  numerator  is  more  favorable  to  the  taxpayer  and 
he,  therefore,  cannot  object  to  the  discrepancy  between  the 
statute  and  the  r^ulation.  The  inquirer  herein  supposes  a 
situation  in  which  he  has  taxable  income  and  pays  interest  on 
indebtedness.  The  interest  is  deductible  but  if  he  has  some 
exempt  income,  say  from  United  States  bonds,  his  deduction 
is  reduced  and  consequently  his  tax  increased.  This  he  claims 
amounts  to  an  indirect  taxation  of  his  exempt  income  and 
where  this  exempt  income  is  made  exempt  by  constitutional 
provisions,  such  indirect  taxation  of  it  is  both  unconscionable 
and  unconstitutional.  Held,  that  the  regulation  is  not  uncon- 
stitutional but  eminently  just  A  man  should  not  be  permitted 
to  deduct  from  his  taxable  income  moneys  he  has  expended  in 
the  acquisition  of  exempt  income.  The  taxpayers  should  be 
treated  as  if  all  their  accounts  were  pooled  and  attribute  their 
payments  of  interest  on  indebtedness  to  their  taxable  and 
exempt  investments  in  the  same  proportion  as  though  taxable 
and  exempt  investments  yield  an  income.  This  is  what  is  in 
fact  accomplished  by  article  136  of  the  Regulations.  The  State 
of  New  York  has  undoubted  power  to  allow  or  refuse  to  allow 
deductions  for  interest  paid  out,  in  determining  net  income. 
Or  it  may  allow  the  deduction  of  a  proportion.  In  fixing  this 
proportion,  that  is,  the  rate  of  deductibility,  it  may  consider 
something  which  it  would  have  no  power  to  tax  directly.  And 
that  is  all  that  has  been  done.  An  exempt  source  of  income  has 
been  made  one  factor  in  the  determination  of  the  rate  of 
deductibility.  Held,  further,  that  the  regulation  is  both  reason- 
able and  constitutional  and  that  the  same  conclusions  and  rea- 
sons apply  with  equal  force  to  article  434  of  the  Regulations, 
fixing  the  rate  of  deductibility  of  interest  paid  by  nonresidents. 
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Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry  relative  to  the  constitutionality  of 
articles  136  and  434  of  the  Income  Tax  Eegulations, 
together  with  a  request  for  an  opinion  thereon,  and,  in 
compliance  with  such  request,  the  following  reply  was 
transmitted: 

Newton,  Attorney-General,  by  Ivins,  Deputy. —  I 
have  considered  the  question  raised  in  memoranda  sub- 
mitted by  Mr.  Edward  T.  Nichols,  with  respect  to  the 
constitutionality  of  article  136  of  your  Income  Tax 
Regulations,  and  Instruction  31  on  the  return  forms. 

Article  136  provides:  **A  resident  is  entitled  to 
deduct  from  gross  income  that  proportion  of  the  total 
interest  paid  or  accrued  as  the  amount  of  his  gross 
income,  as  defined  in  the  Tax  Law,  Section  359,  bears 
to  his  total  gross  income.  His  Total  Gross  income  is 
his  gross  income,  as  defined  by  the  Tax  Law,  Section 
359,  plus  his  income  exempt  from  taxation.  A  tax- 
payer shall  not  be  entitled  to  any  deduction  for  inter- 
est paid  or  accrued  unless  his  return  discloses  his  total 
gross  income  whether  taxable  or  exempt.  See  Article 
434  for  interest  deductions  allowable  to  nonresidents.*' 

Section  360  of  the  Tax  Law  provides:  "  In  com- 
puting net  income  there  shall  be  allowed  as  deduc- 
tions:   •    •    • 

**  2.  In  the  case  of  a  resident  of  the  state  such  a 
proportion  of  the  total  interest  paid  or  accrued  during 
the  taxable  year  on  indebtedness,  as  the  net  income  of 
the  taxpayer  taxable  under  this  article  bears  to  his 
total  income  from  all  sources;  or  in  case  of  an  indi- 
vidual not  a  resident  of  the  state,  the  same  proportion 
of  interest  paid  or  accrued  within  the  taxable  year  on 
indebtedness  which  the  amount  of  such  gross  income, 
as  herein  defined,  bears  to  the  gross  amount  of  his 
income  from  all  sources  within  and  without  the  state. '* 

I  understand  that  in  preparing  the  regulations,  it 
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was  found  that  the  statutory  provision  was  ambiguous 
in  that  net  income  was  made  a  factor  in  the  computa- 
tion of  a  deduction  allowed  against  net  income.  It 
may  be  that  the  Legislature  intended  to  mean  that 
net  income  from  which  this  deduction  has  not  yet  been 
made,  shall  be  the  numerator  of  the  ratio,  or  it  may  be 
that  they  intended  that  numerator  to  be  reduced,  but 
in  either  case,  it  is  clear  that  the  regulation,  making 
gross  income  the  numerator  is  more  favorable  to  the 
taxpayer,  and  that,  therefore,  there  can  be  no  objec- 
tion on  the  part  of  the  taxpayer  to  the  discrepancy 
between  the  statute  and  the  regulation. 

Mr.  Nichols  postulates  a  situation  in  which  he  has 
taxable  income,  and  pays  interest  on  indebtedness. 
The  interest  is  deductible.  He  then  points  out  that  if 
he  has  also  some  exempt  income  (e.  g.,  from  United 
States  bonds),  his  deduction  is  reduced,  and  conse- 
quently his  tax  increased.  This  seems  to  him  an  indi- 
rect taxation  of  his  exempt  income,  and  he  claims  that 
where  this  exempt  income  is  rendered  exempt  by  con- 
stitutional provisions,  such  indirect  taxation  of  it  is 
both  unconscionable  and  unconstitutional. 

The  regulation  does  not  appear  to  me  unconsciona- 
ble, but  eminently  just.  If  a  man  pays  interest  on 
indebtedness  incurred  in  purchasing  a  stock  in  trade, 
or  in  purchasing  securities,  the  income  from  which  is 
taxable,  we  naturally  say  that  that  interest  is  an 
expense  of  carrying  on  the  business,  and  should  be 
deductible,  since  it  goes  directly  to  reduce  his  profits 
or  income  upon  which  the  tax  is  levied.  But,  where  a 
man  pays  interest  as  a  carrying  charge  on  exempt 
securities,  we  say  just  as  naturally  that  it  should  not 
be  deductible  —  he  ought  not  to  be  permitted  to  deduct 
from  his  taxable  income  moneys  he  has  expended  in 
the  acquisition  of  exempt  income.  If  we  could  earmark 
every  payment  of  interest,  and  show  whether  it  was 
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paid  in  the  acquisition  of  taxable  or  non-taxable 
income,  a  rule  might  be  made  that  the  interest  paid  in 
acquiring  taxable  income  should  be  deductible  in  toto, 
and  that  paid  in  acquiring  exempt  income  should  not 
be  deductible.  But  such  a  rule  would  make  evasion  of 
part  of  the  income  tax  in  many  cases,  very  easy. 

Suppose  a  taxpayer  having  a  capital  fund  with  which 
he  conducts  a  mercantile  business  yielding  a  taxable 
net  income  decides  to  buy  exempt  bonds  with  borrowed 
money  paying  the  debt  in  installments  out  of  his 
income.  His  bank  charges  him  interest  on  the  loan  at 
a  slightly  higher  rate  than  the  income  from  the  bonds, 
but  as  he  pays  installments  his  debt  is  diminished  so 
that  by  the  time  he  has  made  the  last  payment,  his 
income  from  the  bonds  has  equaled  or  exceeded  the 
interest  paid  during  their  acquisition.  Under  the  pro- 
posed rule,  we  would  not  allow  any  deduction  from 
taxable  income  for  the  interest  paid  by  the  taxpayer 
to  the  bank,  for  it  was  paid  on  a  debt  incurred  in  the 
purchase  of  exempt  securities,  and  should  be  set  off 
against  the  exempt  income  therefrom.  But,  if  the 
taxpayer  were  wise,  he  would  buy  his  bonds  outright, 
taking  the  money  from  his  capital  fund,  and  would 
borrow  money  with  which  to  conduct  his  business, 
paying  his  debt  in  installments,  out  of  income.  Then, 
the  debt  being  incurred  in  the  conduct  of  a  business 
yielding  taxable  income,  the  interest  would,  under  the 
proposed  rule,  be  regarded  as  an  expense  of  that  busi- 
ness, and  the  taxpayer  could  deduct  it  in  full,  reducing 
his  income  tax  accordingly.  The  difference  would  be 
merely  one  of  bookkeeping.  The  taxpayer  would  be 
conducting  the  same  business  and  buying  the  same 
bonds  either  way.  And  there  is  no  fair  reason  why 
he  should  pay  a  greater  tax  in  the  one  case  than  in 
the  other. 

Further,  the  proposed  rule  could  only  apply  where 
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it  might  be  possirble  to  show  the  direct  connection 
between  each  interest  payment  and  some  income-pro- 
ducing or  exempt  factor.  If  a  man  put  his  working 
capital,  his  profits,  and  his  borrowed  money  all  into 
the  same  bank  account,  and  from  time  to  time  drew  on 
that  account  to  pay  business  expenses,  and  to  pay  for 
the  purchase  of  exempt  securities,  it  would  be  impos- 
sible to  connect  the  interest  paid  on  indebtedness 
directly  with  the  business  expenses  or  with  the  exempt 
securities.  Should  this  man  be  taxed  at  a  different 
rate  or  allowed  deductions  on  a  different  basis  from 
a  man  carrying  three  segregated  accounts?  If  so,  he 
would  segregate  his  accounts  in  such  a  way  that  all 
interest  paid  out  would  be  chargeable  as  business 
expenses,  and  all  exempt  securities  would  appear  to 
have  been  bought  out  of  capital  or  profits. 

Why  is  it  not  better  to  treat  all  taxpayers  as  if  all 
their  accounts  were  pooled  and  attribute  their  pay- 
ments of  interest  on  indebtedness  to  their  taxable  and 
exempt  investments  in  the  same  proportions  as  those 
taxable  and  exempt  investments  yield  them  income? 
It  seems  to  me  that  this  is  by  far  the  fairest  scheme. 

And  {his  is  what  is  in  fact  accomplished  by  article 
136  of  the  Regulations. 

Witli  respect  to  the  constitutionality  of  this  regula- 
tion, I  have  no  doubts.  If  the  Legislature  had  seen  fit, 
it  could  undoubtedly  have  excluded  all  deductions  for 
interest  paid  on  indebtedness  in  computing  net  inco^le. 
And  in  allowing  them  it  may  include  as  elements  in  the 
computation  of  the  rate  at  which  they  will  be  deductible, 
any  factors  it  deems  necessary  to  render  the  tax  as 
nearly  as  possible  an  equal  burden  on  all.  This  is  true 
though  one  of  the  factors  be  an  item  which  the  Legis- 
lature could  not  tax  directly.  The  Supreme  Court  of 
the  United  States  held  in  the  recent  cases  of  Maxwell 
V.  Bughee,  and  Hill  v.  Bugbee,  250  U.  S.  525,  that  the 
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State  of  New  Jersey,  in  levying  an  inheritance  tax  on 
the  property  within  the  State  of  nonresident  decedents 
(which  it  had  jurisdiction  to  tax),  might  take  into  con- 
sideration, for  the  purpose  of  determining  the  rate  at 
which  that  tax  would  be  levied,  the  property  of  the 
decedent  lying  without  the  State  (which  it  was  con* 
ceded  the  State  had  no  power  to  tax) .  I  think  the  case 
is  parallel  to  the  one  under  consideration. 

The  State  of  New  York  has  undoubted  power  to 
allow  or  to  refuse  to  allow  deductions  for  interest  paid 
out,  in  determining  net  income.  Or  it  may  allow  the 
deduction  of  a  proportion.  In  fixing  this  proportion  — 
that  is,  the  rate  of  deductibility,  it  may  consider  some- 
thing which  it  would  have  no  power  to  tax  directly. 
And  that  is  all  that  has  been  done  —  an  exempt  source 
of  income  has  been  made  one  factor  in  the  determina- 
tion of  the  rate  of  deductibility. 

I  conclude  that  the  regulation  is  both  reasonable 
and  constitutional. 

My  conclusions  and  the  reasons  therefor  apply  with 
equal  force  to  artide  434  of  the  Begulations,  fixing  the 
rate  of  deductibility  of  interest  paid  by  nonresidents. 


In  the  Matter  of  the  Decukb  of  the  Oysteb  Industry 

(State  Conservation  Commission,  Januaiy  24,  1920) 

By  the  Col£MissioN. —  Decline  of  the  oyster  industry 
within  the  last  five  years  to  a  point  where  its  continued 
existence  in  New  York,  Connecticut  and  Rhode  Island 
is  seriously  threatened,  is  shown  in  the  Ninth  Annual 
Keport  of  the  Conservation  Commission,  which  is 
shortly  to  be  transmitted  by  Commissioner  George  D. 
Pratt  to  the  Legislature.  Remedial  measures,  even  to 
the  extent  of  artificial  propagation  of  oysters,  which 
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it  is  hoped  may  restore  the  industry  to  a  prosperous 
basis,  are  also  discussed. 

Figures  published  in  the  report  show  that  the  aver- 
age income  received  by  the  Commission  for  the  rental 
of  oyster  grounds  in  New  York  State  has  fallen  from 
$31,362.12  in  1916  and  1917,  to  $23,663.50  in  1918  and 
1919.  The  actual  acreage  of  State-owned  oyster  beds 
under  cultivation  in  New  York  has  shrunk  in  the  same 
period  almost  30  per  cent.  The  State  of  Rhode  Island 
is  shown  to  have  lost  60  per  cent  of  her  revenues,  and 
the  grounds  cultivated  there  are  less  than  50  per  cent 
of  what  they  were  in  1912.  The  State  of  Connecticut 
also  has  been  forced  to  reduce  the  assessed  value  of 
the  beds,  in  order  to  encourage  growers  to  hold  on  to 
beds  at  a  financial  loss. 

Important  as  may  be  the  loss  of  the  revenue  to  the 
States  involved,  far  more  important  is  the  decrease 
to  the  people  at  large  of  an  important  source  of  food 
—  the  oyster  industry  of  the  Atlantic  coast  being 
declared  in  the  report  to  be  more  valuable,  from  the 
standpoint  of  investment  and  the  value  of  the  product, 
than  any  other  single  branch  of  the  fishery  industry. 
Whereas  oysters  were  once  plentiful,  and  were  food 
for  the  common  people,  the  present  conditions  are 
forcing  them  gradually  to  become  classed  as  luxuries. 
With  a  further  depletion  of  the  natural  growing  areas, 
the  food  will  be  further  removed  from  the  people,  and 
oysters  will  become  a  delicacy. 

The  cause  of  the  decline  in  the  oyster  industry  is 
declared  to  be  the  continuous  failure  during  recent 
years  of  the  oystermen  to  secure  a  **  set  '*  of  young 
oysters.  The  cause  of  the  failure  of  the  *  *  set '  Ms  not 
fully  known,  but  much  of  the  information  already 
obtained,  as  a  result  of  biological  investigations,  indi- 
cates the  probability  that  it  may  be  largely  due  to  a 
rapid  increase  in  the  amount  of  pollution  in  waters 
where  the  oysters  normally  spawn. 
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*'  Oysters  spawn  in  summer,''  says  the  report. 
**  The  oyster  larvae  when  thrown  off  by  the  parent 
oyster  are  microscopical  in  size.  They  are  thrown  off 
by  millions,  and  for  about  three  weeks  float  about, 
on  or  near  the  surface  of  the  water.  After  this  stage 
of  their  development,  they  sink  to  the  bottom  and 
attach  themselves  to  shells  or  other  smooth  objects. 
This  sinking  to  the  bottom  and  attaching  to  shells  is 
called  *  setting.'  It  is  obvious  that  if  the  industry  is 
to  be  conducted  on  a  large  scale,  the  '  set '  must  be 
very  large  and  very  concentrated.  These  two  condi- 
tions are  met  by  the  oyster  growers  by  the  dumping 
of  large  quantities  of  old  shells  in  places  suitable  for 
the  *  setting  '  of  large  numbers  of  oysters,  and  where 
the  embryos  will  not  be  readily  carried  away  by  tidal 
currents  before  they  have  time  to  *  set.' 

**  The  chief  places  where  it  has  been  found  feasible 
in  recent  years  to  obtain  a  *  set '  of  oysters  of  com- 
mercially profitable  proportions,  in  waters  tributary 
to  the  New  York  shell  fish  grounds,  are  at  the  mouths 
of  the  rivers  entering  Long  Island  Sound  from  Con- 
necticut. There  are  some  *  setting '  grounds  in  New 
York  State,  but  they  are  of  secondary  importance  and 
are  fast  becoming  valueless  on  account  of  pollution. 
For  years  practically  the  entire  oyster  industry  of 
New  York  has  accordingly  relied  for  its  *  set '  upon 
the  harbors  of  Connecticut. '^ 

After  the  young  oysters  have  *  *  set  "  and  reached  a 
sufficient  stage  of  development,  the  practice  has  been 
to  dredge  them  up,  and  transplant  them  to  certain 
New  York  waters,  where  more  rapid  growth  can  be 
obtained.  The  success  of  the  industry,  however, 
depends  primarily  upon  the  *  *  set "  in  Connecticut 
waters,  and  for  the  last  five  years  this  has  failed. 
Within  these  years,  due  largely  to  the  stimulation  of 
the  war,  there  has  been  a  tremendous  development  of 
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industry  along  the  banks  of  the  rivers  flowing  into 
Long  Island  Sound,  and  this  has  meant  a  very  mate- 
rial increase  in  the  amount  of  trade  waste  which  those 
rivers  carry.  It  is  thus  quite  possible  that  the  failure 
of  the  **  sef  of  oysters  may  be  due  to  pollution  of 
those  rivers  by  trade  waste. 

Captain  William  F.  Wells,  who  is  now  associated 
with  the  Conservation  Commission  as  biologist  and 
sanitarian,  gave  much  study  to  the  oyster  situation 
during  his  former  connection  with  the  United  States 
Bureau  of  Fisheries.  He  has  been  able  to  show  that 
the  spawn  from  adult  oysters  in  the  mouths  of  the 
rivers  of  Connecticut  have  not  reached  the  age  pre- 
paratory to  ^*  setting. '*  It  is  thus  apparent  that 
something  has  happened  at  the  first  stage  in  the  life  of 
the  young  oyster  to  bring  about  its  destruction. 

The  States  of  Connecticut  and  Rhode  Island  are 
thoroughly  alive  to  the  menace  which  this  situation 
holds  and  they  are  engaged  in  investigations  which  it 
is  hoped  will  lead  to  remedial  steps.  It  is  the  inten- 
tion of  the  Conservation  Conmiission,  says  Commis- 
sioner Pratt,  to  co-operate  in  every  way  possible  in 
solving  the  problem.  '*  There  are  definite  reasons," 
he  states,  **  to  hope  that  considerable  improvement 
in  conditions  can  be  devised  by  technical  investiga- 
tions. Perhaps  such  studies  will  develop  artificial 
methods  of  propagation  similar  to  those  in  use  in 
France.  Perhaps  a  method  may  be  developed  based 
on  the  results  of  Captain  Wells'  experiments  while 
with  the  United  States  Bureau  of  Fisheries.  But 
whether  the  failure  is  due  to  pollution,  or  to  the  deple- 
tion of  spawning  beds,  or  to  other  causes,  there  is 
reason  for  expectation  that  remedies  can  be  found 
which  will  cause  a  return  to  natural  conditions  and 
the  former  prosperity  of  the  industry." 
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Message  op  the  Governor  Transmitting  Eeport  from 
the  Commissioner  of  Health  and  the  Chairman  of 
the  Commission  for  Mental  Defectives  Relating  to 
Necessary  Appropriations  for  State  Hospitals 

(Transmitted  to  the  Legislature,  Febmary  2, 1920) 

To  the  Legislature: 

During  the  summer^  my  attention  was  called  to  the 
conditions  obtaining  in  the  hospitals  for  the  insane 
throughout  the  State,  and  I  requested  Dr.  Hermann  M. 
BiggSy  State  Commissioner  of  Health,  and  Dr.  Pearce 
Bailey,  chairman  of  the  Commission  for  Mental 
Defectives,  to  make  a  survey  of  several  of  the  insti- 
tutions for  the  purpose  of  getting  the  facts.  My 
selection  of  two  officials  outside  of  the  Hospital  Com- 
mission must  not  be  understood  in  any  way  to  reflect 
upon  the  State  Hospital  Commission.  I  did  it  in  the 
belief  that  information  gathered  by  men  from  the  out- 
side, corroborated  by  the  Hospital  Commission  itself, 
would  have  a  greater  weight  in  setting  before  the 
people  of  the  State  the  exact  conditions. 

The  State  has  assumed  the  sacred  obligation  of  tak- 
ing care  of  the  unfortunate  men  and  women  in  our 
hospitals  for  the  insane,  and  it  should  be  and  must  be 
done  right.  To  simply  house  them  up,  and  thereafter 
do  nothing  to  bring  about  conditions  to  improve  their 
well-being,  would  mean  that  we  were  not  discharging 
that  obligation  in  good  faith. 

I  am  sending  you  with  this  message  a  copy  of  the 
report  made  to  me  by  Doctors  Biggs  and  Bailey, 
together  with  letters  from  the  superintendents  of  some 
of  the  State  hospitals.  You  will  find  by  reading  them 
that  the  trouble  lies,  first,  in  the  fact  that  the  State 
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has  fixed  the  salaries  too  low  to  command  the  necessary 
help,  and,  second,  has  failed  to  provide,  in  some 
instances,  decent  sleeping  quarters  for  the  help.  Dr. 
Bailey,  in  his  letter,  sums  up  in  a  few  words  when  he 
Bays: 

'  *  The  greatest  evil  that  results  from  the  shortage  of 
help  is  that  most  patients,  unless  they  are  perfectly 
quiet  and  reliable  so  that  a  large  group  of  them  can 
be  taken  out  for  exercise  by  one  or  two  attendants,  are 
kept  locked  up.  •  •  •  The  reason  of  the  shortage 
of  attendants  seems  purely  economic  It  apparently 
would  not  be  difficult  to  obtain  competent  people  to 
serve  as  attendants,  people  who  like  the  work,  if  sala- 
ries could  be  paid  to  them  in  amounts  such  as  they  can 
receive  when  working  on  the  outside. '* 

At  the  Brooklyn  State  Hospital,  Dr.  Harris  certifies 
that  out  of  a  total  ward  help  of  139,  that  on  November 
sixteenth  last  he  had  77  vacancies.  Further,  in  the 
Brooklyn  State  Hospital,  it  is  certified  in  the  report 
that  serious  accidents  have  occurred  during  the  course 
of  the  year,  due  to  the  lack  of  attendants. 

It  seems  a  great  pity  that,  at  a  place  like  Central 
Islip,  patients  are  kept  indoors  during  the  sununer 
months  because  of  a  lack  of  sufficient  number  of 
attendants  to  give  them  sunshine  and  fresh  air. 

Dr.  Heyman,  of  the  Manhattan  State  Hospital,  talk- 
ing on  the  lack  of  proper  accommodations  for 
employees,  stated: 

*  *  In  addition  to  the  handicap  of  small  pay,  the  short- 
age of  satisfactory  living  conditions  for  employees  at 
the  hospital  militates  strongly  against  the  retention 
of  those  who  do  occasionally  come  to  us.  Small  pay 
and  uncomfortable  living  conditions  constitute  an 
almost  insurmountable  barrier  to  the  retention  of 
efficient  employees. '  ^ 

I  call  this  to  your  attention  and  submit  this  report 
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to  you  to  the  end  that  you  may  maie  appropriations 
adequate  to  command  the  amount  and  character  of 
help  required  to  maintain  the  eflRciency  of  our  State 
institutions. 

(Signed)  Alfred  E.  Smith 


Report  of  Hermann  M.  Biggs,  M.  D.,  State  Commis- 
sioner OF  Health,  and  Pearcb  Bailey,  M.  D., 
Chairman  of  the  Commission  for  Mental  Defec- 
tives 

January  12,  1920. 

To  his  Excellency,  Alfred  E.  Smith,  Governor  of  the 
State  of  New  York,  Albcmy,  N.  Y.: 

Dear  Governor  Smith. —  In  accordance  with  your 
directions,  we  submit  herewith  report  on  inspection 
of  the  following  State  hospitals:  Central  Islip, 
Brooklyn,  Manhattan. 

The  specific  information  concerning  the  different 
institutions  is  enclosed  on  three  separate  sets  of  notes. 
Our  general  conclusion  in  reference  to  the  three 
hospitals  is  that  they  are  all  suffering  from  the  same 
trouble,  viz.,  lack  of  employees  and  especially  of 
attendants  and  nurses.  They  are  also  short  in  the 
medical  staff,  although  this  shortage  it  is  expected  will 
be  made  up  within  a  reasonable  time.  The  shortage  of 
attendants  is  very  pronounced,  so  that  now  one  attend- 
ant is  asked  to  look  after  from  twenty-five  to  fifty 
patients,  whereas  there  should  be  one  attendant  for 
every  eight  to  twelve  patients.  This  shortage  has 
resulted  in  the  collapse  of  these  hospitals  as  pro- 
gressive therapeutic  institutions.  The  individual  care 
of  the  patient  as  far  as  the  physical  condition  is  con- 
cerned has  been  maintained.  The  patients  are,  for 
the  most  part,  clean,  well  nourished,  well  clothed. 
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Strenuous  efforts  are  made  to  keep  the  hair  of  the 
women  clean,  but  this  is  not  always  possible,  as,  by 
reason  of  the  inability  to  isolate  incoming  patients, 
these  incoming  patients  sometimes  infect  others  with 
lice.  This  condition,  however,  is  not  frequent  and  the 
attendant  staff  make  heroic  efforts  to  combat  it. 

The  greatest  evil  that  results  from  the  shortage  of 
help  is  that  most  patients,  unless  they  are  perfectly 
quiet  and  reliable  so  that  a  large  group  of  them  can 
be  taken  out  for  exercise  by  one  or  two  attendants,  are 
kept  locked  up.  Noisy  and  disturbed  patients  get 
little  or  no  outdoor  exercise  and  only  such  outdoor  air 
as  may  be  obtained  by  sitting  on  the  porches.  Hydro- 
therapy is  no  longer  possible  and  the  wards  are  more 
noisy  and  disturbed  than  they  should  be.  The  fault 
is  most  glaring  in  the  reception  wards.  The  reception 
wards  are  the  most  important  of  the  whole  hospital, 
as  here  take  place  the  classifications  which  determine 
the  kind  of  care  and  treatment  patients  should  receive 
while  in  the  hospital.  The  reception  wards  are  all 
overcrowded,  under-manned,  little  treatment  is  possible 
and  the  classifications  are  imperfect. 

The  reason  of  the  shortage  of  attendants  seems 
purely  economic.  It  apparently  would  not  be  diflScult 
to  obtain  competent  people  to  serve  as  attendants, 
people  who  like  the  work,  if  salaries  could  be  paid  to 
them  in  amounts  such  as  they  can  receive  when  work- 
ing on  the  outside. 

Yours  very  respectfully, 

(Signed)  Hermann  M.  Biggs,  M.  D. 

(Signed)         Pearce  Bah^ey,  M.  D. 
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Central  Islip  State  Hospital 

Visited  the  hospital  on  November  14, 1919. 

Property  of  hospital,  1,000  acres. 

Number  of  buildings,  129,  which  are  divided  into  two 
colonies,  north  and  south,  with  a  central  administrap 
tion.  These  colonies  are  divided  into  groups,  consist- 
ing of  four  to  eight  buildings,  under  a  senior  assistant 
physician,  with  his  assistants.  Classification  is  carried 
on  so  far  as  possible,  in  regard  to  the  form  of  insanity 
and  the  social  conditions  of  the  patients.  This  is,  of 
course,  encroached  upon  and  not  perfect  due  to  the 
overcrowded  condition.  Sixty-five  of  these  buildings 
are  for  the  care  of  patients,  the  remaining  for  general 
administration,  steam  plants,  attendants '  homes,  farm, 
etc. 

Men  Women         Total 

Capacity  2,369      1,731      4,100 

Census 3,063      2,612      5,678 


showing  a  total  of  overcrowding  of  1,578,  especially  in 
the  women's  department. 

Number  of  employees  allowed 844 

Number  of  vacancies  (larger  on  women's  side) .      200 

Physicians  allowed : 28 

Number  of  vacancies  (consisting  of  1  first  assist- 
ant physician,  2  senior  assistant  physicians, 
3  assistant  physicians,  and  2  medical  internes)         8 


It  was  difficult  to  get  physicians  by  the  former  salary, 
but  with  the  present  increase,  lately  allowed  by  the 
Governor,  the  superintendent  feels  that  these  places 
will  be  filled.  He  also  states  with  the  present  over- 
crowding and  the  shortness  of  help,  that  the  scientific 
treatment  has  been  reduced  to  almost  nil,  and  the  cus- 
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todial  treatment  is  only  fairly  good;  the  attendants 
and  employees  are  overworked,  due  to  this  condition, 
and  by  the  aid  of  patients,  who  are  willing  workers, 
they  are  able  to  exist.  Every  opportunity  is  made  to 
do  the  best  and  give  the  highest  quality  of  care  that 
the  conditions  allow,  and  due  to  the  loyalty  of  the 
employees,  they  have  been  able  to  get  along  with  few 
minor  accidents,  although  those  have  increased  for 
the  want  of  sufficient  number  of  attendants  to  prevent 
clashes  between  disturbed  patients. 

A  large  number  of  cases  have  been  paroled  who 
should  have  longer  treatment  in  the  hospital,  but  they 
feel  that  at  home  with  less  crowded  condition,  the 
patients  would  have  a  better  chance  of  improvement. 
The  superintendent  feels  if  sufficient  number  of  build- 
ings were  constructed  to  relieve  this  overcrowding 
and  sufficient  salaries  given  to  the  caretakers,  that 
more  satisfactory  results  would  be  obtained.  This 
would  also  mean  proper  scientific  and  custodial  care. 

The  following  are  the  wards  visited  by  Dr.  NicoU 
and  Dr.  Bailey,  with  remarks: 

Ward  or  group Wards  S-6 

Sex    Women 

Treatment Convalescent  and  custodial 

Normal  capacity 100 

Actual  number  of  patients 120 

Normal  number  of  attendants 6 

Number  of  attendants  on  duty 3 

Number  of  attendants  short 3 


Note. —  Patients  do  all  the  work  under  instruction, 
excepting  in  reference  to  meals,  in  the  central  dining- 
rooms.  Ward  remarkably  well  ventilated  and  well 
kept.  The  patients  do  not  get  sufficient  exercise 
because  of  want  of  help  to  take  them  out. 
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Ward  or  group Ward  8-4 

Sex Women 

Treatment  Disturbed  —  custodial 

Normal  capacity 100 

Actual  number  of  patients 120 

Normal  number  of  attendants 7 

Number  of  attendants  on  duty 4 

Number  of  attendants  short 3 


Note. — This  ward  noisy  and  patients  show  very 
much  the  lack  of  outdoor  exercise,  due  to  the  want  of 
help. 

Ward  or  group S-6 

Sex Women 

Treatment More  or  less  disturbed  —  custodial 

Normal  capacity 100 

Actual  number  of  patients 120 

Normal  number  of  attendants 6 

Number  of  attendants  on  duty 3 

Number  of  attendants  short 3 


Note. —  More  or  less  disturbed  patients. 

Ward  or  group Ward  D-2 

Sex Male 

Treatment Infirmary 

Normal  capacity  56 

Actual  number  of  patients 65 

Normal  number  of  attendants 9 

Number  of  attendants  on  duty 6 

Number  of  attendants  short 3 


Note. —  The  occupants  of  these  beds  are  practically 
bedridden,  filthy  —  many  of  them  incontinent  as  to 
urine  —  filthy  cases.  Very  liable  to  bedsores.  Attend- 
ants go  around  every  hour  to  inquire  as  to  the  neces- 
sity of  changing  the  linen,  etc.  Patients  fed  by  hand, 
or  by  the  bed  side.    Few  of  these  patients  able  to  give 
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assistance  to  attendants.    In  spite  of  these  difficulties, 
there  was  only  one  bedsore  in  the  ward. 

Ward  or  group Group  G 

Sex Male 

Treatment Reception  service 

Normal  capacity 175 

Actual  number  of  patients 246 

Normal  number  of  attendants 35 

Number  of  attendants  on  duty 14 

Number  of  attendants  short 21 

Note. —  Owing  to  the  shortage  of  attendants,  there 
is  a  yard  for  exercise,  which  is  contrary  to  traditions 
of  modern  care  of  th€  insane.  The  shortage  of  attend- 
ants and  space  in  these  wards  is  most  conspicuous ;  as 
these  patients  arrive  at  the  hospital  from  metro- 
politan district,  unclean,  unclassified,  and  unexamined, 
it  is  the  most  important  division  of  the  hospital  and 
requires  the  largest  number  of  help.  Their  opportu- 
nities for  exercise  are  therefore  greatly  reduced. 
These  wards  are  badly  overcrowded,  and  beds  practi- 
cally in  contact. 

Ward  or  group Group  G-1 

Sex Female 

Treatment Reception  service 

Normal  capacity 187 

Actual  number  of  patients 400 

Normal  number  of  attendants 32 

Number  of  attendants  on  duty 14 

Number  of  attendants  short 18 


Note. —  These  wards  are  badly  overcrowded  and 
beds  practically  in  contact.  Dr.  Smalley,  woman 
physician,  of  this  ward,  who  has  been  there  for  the 
past  ten  years,  says  that  owing  to  the  shortage  of 
attendants,  she  has  been  obliged  to  give  up  anv  idea  of 
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real  therapeutic  treatment,  only  the  quieter  patients 
can  go  out  for  exercise.  They  cannot  guarantee  to 
keep  the  heads  of  the  patients  free  from  lice,  as  they 
have  not  sufficient  means  of  combing  the  hair  and  are 
not  allowed  to  cut  the  hair  off.  Patients  coming  from 
the  city  infect  other  patients  because  they  cannot  be 
isolated  until  their  own  lice  are  removed.  Every  effort 
is  being  made  to  overcome  this  matter,  and  one  patient 
who  was  alleged  to  have  lice  showed  signs  of  having 
had  her  hair  carefully  attended  to. 

Ward  or  group Group  H 

Sex Female 

Treatment Disturbed,  infirmary  acute,  chronic 

Normal  capacity 618 

Actual  number  of  patients 945 

Normal  number  of  attendants 85 

Number  of  attendants  on  duty 44 

Number  of  attendants  short 41 

Note. — ^Very  badly  overcrowded. 

Ward  or  group Group  K,  ward  6 

Sex Male 

Treatment Chronic,  sick  and  infirmary  ward, 

filthy,    disturbed,    crippled    and 

infirm. 

Normal  capacity 561 

Actual  number  of  patients 675 

Normal  number  of  attendants 75 

Number  of  attendants  on  duty 55 

Number  of  attendants  short 20 


Note. —  Ward  6,  of  this  group  K,  shows  a  particu- 
larly serious  condition  as  in  this  ward  there  are  90 
very  disturbed  and  dangerous  patients,  practically  all 
of  them  bad  characters,  criminals,  disturbed  and  vio- 
lent, and  they  have  only  six  day  attendants,  when  they 
should  have  double  that  number. 
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Emplotbss  on  Junb  30 


Total  number  of  employi 

R*tio  of  all  employees  to  patients 

Number  of  nuraes  and  attendants 

Number  of  day  nurses  and  ward  attendants 

Ratio  of  day  nurses  and  ward  attendants  to  patients 

Number  of  night  nurses  and  ward  attendants 

Ratio  of  night  nurses  and  ward  attendants  to  patients 

Ratio  of  all  nurses  and  ward  attendants  to  patients 

Number   of   graduates   of   State   hospital   training   school 

employees 

Number  of  graduates  of  tndning  schools  of  general  hospital 

employees 

Perccntase  of  ward  employees  that  are  graduates  of  State 

hospital  training  schools 


Men 

Women 

444 

189 

]  to6 

1  tol3 

220 

126 

173 

88 

1  tol7 

1  to29 

47 

38 

1  to  62 

lto66 

1  to  13 

1  to  20 

36 

63 

1 

2 

15.9 

42 

Total 


633 

tl  to9 

346 

261 

tlto21 

86 

1  to  64 

•ltol6 

88 

3 

26.4 


*  Includes  44  day  nurses  and  attendants,  on  pass,  vacation  and  leave  —  1  to  18. 

t  Includes  64  employees  absent  on  pass,  vacation  and  leave  —  making  the  actual  ratio 
of  all  employees  to  patients  1  to  10. 

t  Includes  36  day  nurses  and  attendants  on  pass,  vacation  and  leave  —  making  tha 
Actual  ratu>  1-26. 

Note. —  Th^se  figures  and  report  is  as  on  the  pay- 
roll, but  there  should  be  deducted  from  this  number 
those  who  are  on  pass,  or  sick,  to  get  the  average  on 
duty. 

This  averages  daily  85  persons  approximately. 
Sixty-six  days  allowed  for  pass  and  vacation  per 

annum,  taken  four  days  a  month  and  the  remaining 

in  a  vacation. 


Brooklyn  State  Hospital. 

Brooklyn,  N.  Y.,  November  16,  1919. 
IsHAM  G.  Harris,  M.  D.,  Superintendent 

Dr.  Pearce  Bailey,  45  West  Fifty-third  Street,  New 
York: 

Dear  Doctor, —  I  send  herewith  by  messenger  the 
data  which  you  desire. 

The  certified  capacity  which  I  gave  you  of  637  was 
the  number  officially  certified  by  the  State  Hospital 
Commission.  We  opened  the  reception  since  that  cer- 
tification, adding  150  patients  and  we  put  in  a  few  beds 
at  Creedmoor,  which  have  not  been  officially  certified 
to.  Therefore,  we  rate  our  capacity  at  800  at  this  time, 
instead  of  637. 
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We  give  yon  in  tabulated  form,  the  number  of 
patients  on  each  ward,  capacity  as  certified,  number  of 
attendants  on  duty,  number  allowed,  and  the  shortage, 
all  in  separate  columns.  You  will  notice  that  we  have 
77  vacancies  out  of  a  total  number  of  ward  help  of  139. 
The  number  allowed  on  our  budget  is  156,  but  the  extra 
number,  the  difference  between  139  and  156,  should  not 
be  counted  because  the  extra  mmaber  is  to  care  for  200 
I)atients  in  one  of  the  new  buildings,  which  has  not  as 
yet  been  opened*  We  also  have  72  women  sleeping 
temporarily  in  the  building  west,  who  are  of  our  best 
type  of  patients  and  we  have  no  night  nurse  with  them 
at  all.  These  are  marked  on  our  table  as  '  ^  Whitman 
72. ' '  As  stated  above,  they  only  sleep  there.  During 
the  day  they  are  scattered  about  the  institution  in 
various  departments  doing  work. 

Our  bookkeeper  informs  me  that  instead  of  $30,000 
to  be  returned  for  personal  service  this  year,  it  is 
nearer  $40,000,  and  that  we  will  have  about  $10,000 
surplus  imder  the  head  of  **  Foods.'*  This  extra 
amount  returned  out  of  Personal  Service  is  of  course 
due  to  our  inability  to  obtain  employees.  The  excess 
returned  from  **  Foods  '*  is  due  to  the  fact  that  we 
estimated  we  would  have  our  new  buildings  opened 
and  filled  by  this  time,  but  because  of  the  unusual 
stress  of  the  times  and  the  inability  of  the  contractors 
to  complete  their  work,  these  buildings  have  not  been 
occupied.  Therefore,  the  excess  of  money  for 
"  Foods.'' 

The  overcrowding  on  the  female  side  will  be  entirely 
eliminated  as  soon  as  we  get  into  our  new  buildings, 
which  are  now  99^  per  cent  completed. 

I  wish  to  assure  you  and  Dr.  NicoU  of  our  hearty 
co-operation  in  this  matter,  and  if  there  are  any  other 
data  you  desire,  I  shall  be  very  pleased  to  furnish  it. 

Yours  very  truly, 

(Signed)        I.  G.  Harris 
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Brooklyn  State  Hospital,  visited  by  Dr.  NicoU  and 
Dr.  Pearce  Bailey,  resulted  in  the  following  infor- 
mation : 

Actual  census  (on  parole  118).    See  note  1  at 

end  1,177 

Certified  capacity 637 

Over  crowding,  actual 422 

Medical  staff  —  short 3  officers 

Attendants  allowed 139 

Attendants  on  duty 62 

Attendants  —  short 77 

The  superintendent  states  that  the  vacancies  for 
attendants  during  the  past  year  varied  from  25  per 
cent  to  45  per  cent. 

The  present  ratio  of  attendants  to  patients  is  as 
follows : 

Day  attendants,  male , 1  to  25  patients 

Night  attendants,  male 1  to  50  patients 

Day  attendants,  female 1  to  36  patients 

Night  attendants,  female 1  to  90  patients 

The  normal  ratio  is  one  to  eight  patients.  To-day 
the  ratio  in  this  hospital  is  one  attendant  to  fifty 
patients. 

The  total  number  of  employees  allowed  is  305 ;  total 
employees  on  duty,  190;  total  shortage  of  employees, 
115. 

The  service  in  this  hospital  is  active,  as  last  year 
there  were  801  admissions,  30  per  cent  of  which  were 
stretcher  cases.  Many  of  the  patients  are  excited  and 
only  a  small  proportion  of  chronic,  quiet  cases,  which 
in  many  of  the  other  hospitals  are  of  great  assistance 
in  carrying  on  the  work  of  the  institution.  This  fact 
makes  the  difficult  situation  of  the  Brooklyn  State  Hos- 
pital somewhat  unique. 
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The  superintendent  states  that  during  the  last  year 
the  recoveries  declined  about  8  per  cent,  and  that  acci- 
dents occurred  as  a  result  of  shortage  of  help. 

Numerous  minor  accidents  have  occurred  during  the 
year.  Among  the  more  serious  accidents  have  been, 
the  fracture  of  eighth  rib;  two  cases  of  fracture  of 
femur  near  the  neck;  fracture  of  lower  jaw;  disloca- 
tion of  arm  at  shoulder;  fracture  of  external  condyle 
of  the  humerus ;  fracture  of  fifth  rib ;  colles  fracture ; 
fracture  of  middle  third  of  left  ulna ;  fracture  of  right 
clavicle. 

One  male  patient  committed  suicide  by  hanging. 
One  female  patient  attempted  suicide  by  hanging. 

The  hospital  has  been  condemned  by  reason  of  its 
physical  condition,  but  this  is  being  taken  care  of  by 
new  construction  plans  of  the  Hospital  Development 
Commission,  so  the  great  overcrowding  which  exists 
in  the  hospital  is  probably  temporary.  It  must  bo 
mentioned,  however,  that  this  is  very  serious.  Small 
single  rooms  have  two  beds,  and  all  wards  are  over- 
crowded.   There  are  no  day  rooms  left. 

The  care  of  the  patients  has  actually  fallen  off  very 
much.  Only  trusted  and  quiet  patients  can  be  sent  out 
doors.  The  disturbed  patients  do  not  get  out  once  a 
month,  because  there  is  no  one  to  take  them  out. 

There  has  been  an  absolute  cessation  of  occupations, 
amusements,  and  hydrotherapy.  In  spite  of  these  defi- 
ciencies the  patients  are  clean,  well  cared  for,  and  seem 
well  nourished.  There  has  been  no  increase  in  the 
mortality. 

The  management  of  the  hospital  is  entitled  to  great 
credit  for  the  physical  condition  of  the  patients,  under 
the  circumstances,  but  at  the  same  time  the  care  of 
the  patients  has  fallen  far  behind  what  it  ought  to  be 
in   an  institution   of   this   kind,   and   this   leads   to 
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great  dissatisfaction  among  the  medical  officers  and 
employees,  and  unless  these  conditions  are  remedied, 
it  will  be  increasingly  difficult  to  obtain  and  retain 
competent  people. 

Such  employees  as  have  remained  during  the  present 
emergency  have  probably  been  induced  to  remain  in 
consideration  of  the  pension,  and  some  from  loyalty 
to  the  institution. 

The  great  defect  in  the  conduct  at  this  hospital  at 
present  is  reducible  almost  entirely  to  the  shortage  of 
employees.  Employees  cannot  be  obtained  at  the 
wages  offered,  in  spite  of  the  efforts  of  the  superin- 
tendent in  advertising,  and  appeals  to  different  organi- 
zations. This  hospital  is  particularly  unfortunate  in 
this  respect,  that  it  is  located  in  the  metropolitan  dis- 
trict where  it  cannot  compete,  owing  to  its  present 
appropriations,  with  current  wages.  For  example,  a 
nurse  paid  fifty  dollars  here,  recently  went  to  a  New 
York  City  hospital  at  seventy  dollars. 

This  condition  might  be  remedied  temporarily  by  the 
transfer  of  moneys  from  one  segregation  of  the  budget 
to  another,  i.  e.,  this  hospital  last  year  returned  to  the 
State  Treasury  approximately  $40,000,  under  the  head- 
ing of  **  Personal  Service.'*  This  year,  with  a  defi- 
ciency of  $18,000  in  different  segregations,  the  hospital 
is  returning  approximately  $30,000  under  **  Persona! 
Service.*' 

Another  difficulty  in  keeping  employees  at  present 
is  the  wretched  physical  condition  of  the  main  build- 
ing as  to  nurses'  bedrooms,  dining-rooms,  kitchens, 
etc. 

On  ward  6  there  are  two  attendants  to  fifty-eight 
patients.  The  majority  of  these  patients  were  of  the 
disturbed  class,  some  of  them  actually  violent,  requir- 
ing restraint.    Two  were  in  camisoles,  sitting  in  chairs. 

13 
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One  patient  had  to  be  forced^  with  a  good  deal  of  diffi- 
culty, by  the  nurse,  into  a  single  room,  having  just 
broken  the  glass  of  the  window.  She  is  regularly 
assaultive  and  destructive  in  her  habits. 

On  ward  5,  reception  —  twenty-five  patients,  twenty 
of  whom  were  observed  to  be  disturbed.  Many  were 
very  noisy,  some  destructive.  A  nurse  exhibited  evi- 
dence of  assault  by  a  patient  the  day  previous.  Two 
attendants  on  day  duty  and  one  at  night. 

A  new  hydrotherapeutic  apparatus  is  in  order  for 
immediate  use,  but  it  has  been  impossible  to  use  same 
owing  to  lack  of  attendants. 

Wards  3  and  4,  reception  —  fifty  patients,  with  one 
day  nurse  and  one  night  nurse. 

Ward  13  —  male  —  feeble  and  infirm  —  sixteen 
patients  in  bed  —  forty-six  patients  in  all  —  requiring 
constant  attention  —  involuntary  passing  of  urine  and 
feces  —  three  day  attendants  and  one  night  attendant. 
One  day  attendant  was  in  charge  at  the  time  of  the 
visit  —  a  man  over  seventy  years  old  —  the  other  two 
attendants  were  at  dinner. 

Wards  11,  12 — male — quiet — seventy-five  patients, 
feeble  and  infirm.  Nineteen  in  bed.  In  same  condition 
as  noted  in  ward  13.  Three  day  attendants  and  one 
night  attendant 

Ward  16  —  Five  attendants  to  sixty-six  patients; 
majority  of  patients  very  much  disturbed  and  a 
number  confined  in  rooms,  who  were  exceedingly  vio- 
lent and  destructive.    Two  night  attendants. 

Ward  15  —  Reception  ward  for  men  —  fifty-eight 
patients — five  day  attendants  and  two  night  attend- 
ants. Patients  all  more  or  less  disturbed.  Twelve  in 
bed. 

Note  No.  1. —  The  certified  capacity  which  I  gave 
you  of  637  was  the  number  officially  certified  by  the 
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State  Hospital  Commission.  We  opened  the  reception 
since  that  certification,  adding  150  patients  and  we  pnt 
in  a  few  beds  at  Creedmoor,  which  have  not  been  offi- 
cially certified  to.  Therefore,  we  rate  onr  capacity  at 
800  at  this  time,  instead  of  637. 

I.  G.  Harris, 
Superintendent 


Manhattan  State  Hospital 

November  22, 1919. 

Marcus  B.  Heyman,  M.  D.,  Superintendent 
Attention  Dr.  Nicoll. 

Dr.  Hermann  M.  Biggs,  Commissioner,  State  Depart- 
ment of  Health,  Albany,  N.  F.; 

My  Dear  Doctor  Biggs. — ^Agreeable  to  the  request 
of  Dr.  Nicoll,  who  visited  the  hospital  yesterday,  T 
hand  you  herewith  a  tabulated  list  of  our  wards, 
showing: 

Census  of  each  ward. 

Character  of  patients  on  each  ward. 

Necessary  number  of  nurses  and  attendants  to  ade- 
quately care  for  these  patients. 

Number  of  nurses  and  attendants  actually  on  duty. 
Shortage  of  help  on  each  ward. 

Owing  to  the  small  wage  the  State  pays  the 
employees  of  this  hospital,  we  are  unable  to  comx)ete 
with  general  hospitals  in  the  city  or  with  private 
employers. 

Many  of  our  best  employees  have  left  us  for  posi- 
tions that  pay  them  more  per  week  than  they  receive 
per  month  at  the  hospital. 

I  am  strongly  of  the  opinion  that  relief  can  only  be 
had  by  the  State's  paying  its  nurses  and  attendants 
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a  substantial  increase  over  the  present  rate.  Practi- 
cally all  of  our  wards  are  inadequately  manned,  and  the 
patients,  therefore,  are  not  receiving  the  care  and 
attention  their  condition  makes  necessary. 

In  addition  to  the  handicap  of  small  pay,  the  short- 
age of  satisfactory  living  conditions  for  employees  at 
the  hospital  militates  strongly  against  the  retention 
of  those  who  do  occasionally  come  to  us.  Small  pay 
and  uncomfortable  living  conditions  constitute  an 
almost  insurmountable  barrier  to  the  retention  of  effi- 
cient employees. 

I  believe  the  laborer  is  worthy  of  his  hire,  and  the 
several  hundred  underpaid,  self-sacrificing  men  and 
women  nursing  the  sick  and  caring  under  the  most 
trying  circumstances  for  the  unfortunate  victims  of 
society  in  our  hospital  should  have  the  same  considera- 
tion, as  far  as  pay  and  comfortable  living  conditions 
are  concerned,  as  the  employees  connected  with  pri- 
vate industrial  and  commercial  enterprises. 

We  have  advertised  extensively  in  papers  and  maga- 
zines throughout  the  country  for  nurses  and  attend- 
ants, but  with  no  substantial  results. 

Respectfully, 

(Signed)    M.  B.  Heyman, 

Superintendent. 
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Notes  on  Ward's  Island  Inspectios 
Main  Building 
Thirty-five  male  attendants.  Sleep  in  basement. 
Very  small  individual  rooms  under  steam  pipes,  said 
formerly  to  have  been  used  as  restraining  cells.  Very 
difficult  to  get  attendants  to  take  service  when  seeing 
these  quarters.  In  other  parts  of  the  hospital  male 
attendants  when  off  duty  sleep  even  on  disturbed 
wards  as  there  is  no  other  place  for  them. 
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Ward  40  —  Disturbed 

Sixty-eight  patients.  Five  day  attendants ;  two  night 
attendants. 

Ward  43 

Composed  of  male  homicides,  assaulters  and  run- 
aways. Very  unruly  type  of  inmates.  Five  day 
attendants ;  two  night. 

Ward  42 

Male.  Filthy  and  untidy  patients,  a  number  of  them 
having  their  clothing  changed  three  and  four  times  a 
day.    Four  day  attendants;  two  night. 

Ward  41 

One  hundred  patients.  Four  attendants  by  day ;  one 
at  night. 

Ward  59 

East  building  hospital  ward.  One  hundred  to  one 
hundred  and  forty-one  patients ;  sixty  bedridden.  The 
bedridden  patients  are  practically  helpless  having  no 
control  over  bowels  or  bladder  and  have  to  be  changed 
at  almost  hourly  intervals  in  order  to  be  kept  reason- 
ably clean.  Food  has  to  be  brought  to  each  individual. 
Seven  nurses  in  attendance  on  these  wards  during  the 
day;  four  at  night.  Due  to  overcrowding  a  hallway 
adjoining  this  ward  is  used  for  a  ward  with  thirty- 
four  patients.    The  beds  here  are  actually  in  contact. 

Ward  60 

Eighty  patients  —  fifty  in  bed  in  rooms  and  hallway, 
the  requirements  being  as  just  stated  for  fifty-nine. 
There  are  five  men  and  one  woman  by  day  and  two  at 
night. 

Ward  17  —  Female 

Practically  all  bedridden.  Beds  one  and  one-half 
feet  apart.  Patients  101.  Four  attendants  by  day  and 
two  at  night. 
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Ward  14-a 

Sixty-two  patients  in  separate  rooms.  Many  of 
these  patients  very  much  disturbed,  uncleanly  and 
requiring  restraint.  Four  day  nurses  and  three  night 
nurses.  Female  nurse  on  this  ward  convalescing  after 
two  weeks,  due  to  an  assault  by  one  of  the  patients. 
It  was  stated  that  a  year  or  two  ago  the  same  nurse 
had  her  arm  broken  by  a  patient. 

General  Observations 

Wards  as  clean  and  well  kept  as  is  humanly  possible 
under  the  conditions  existing.  Attendants  doing  their 
duty  faithfully  and  with  extraordinary  efficiency  but 
under  great  disadvantages.  Some  of  the  buildings  in 
which  the  patients  are  housed,  even  with  complete 
number  of  attendants,  cannot  be  regarded  as  adequate 
in  structure  or  condition  for  the  patients  which  they 
now  hold.  Hydrotherapeutic  measures  have  been 
practically  abandoned  as  there  is  no  one  to  give  them, 
but  bed  packs  are  still  in  use  when  it  is  possible  to  give 
them.  The  patients  are  taken  out  of  doors  very  much 
less  frequently  than  when  there  was  the  full  number 
of  employees. 

The  general  effect  upon  one  who  has  made  even  a 
casual  inspection  of  this  hospital  is  astonishment  at 
the  efficiency  with  which  work  is  performed,  the 
amount  of  it  required  of  employees,  and  that  any 
number  of  employees  should  be  found  who  would 
undertake  to  do  this  type  of  work  under  the  condi- 
tions as  they  are  at  present  and  at  the  wages  offered. 
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Message  of  the  Governor  Transmitting  Report  from 
the  Conmiissioner  of  Health  Relating  to  the  Neces- 
sity of  Providing  Nurses  for  Influenza  Cases 

(Transmitted  to  the  Legislature,  February  2,  1920) 

To  the  Legislature: 

I  transmit  herewith  a  memorandum  from  the  Com- 
missioner of  Health,  in  which  he  states  that  financial 
provision  should  be  made  immediately  to  enable  the 
State  Department  of  Health  to  provide  nurses,  and 
give  assistance  where  it  can,  to  care  for  the  cases  and 
prevent  the  spread  of  influenza. 

I  am  sending  you  with  this  memorandum  an  emer- 
gency message,  in  order  that  immediate  action  can  be 
taken  in  this  important  matter. 

(Signed)    Alfred  E.  Smith 


February  2, 1920. 
From:  Commissioner  of  Health. 
To:       The  Governor. 

The  prevailing  epidemic  of  influenza,  while  not  of  a 
severe  type  and  in  this  respect  markedly  different 
from  that  which  last  year  spread  throughout  the  world, 
is  causing  illness  to  and  incipacitating  a  great  many 
thousand  people  throughout  the  State,  being  fre- 
quently followed  by  pneumonia  and  other  respirator}' 
infections. 

The  State  Department  of  Health  has  received  during 
the  past  twenty-four  hours,  a  call  for  twenty  nurses 
which  it  camnot  supply.  A  large  number  of  nurses 
will  be  needed  in  the  immediate  future  to  assist  local 
health  officers  in  efforts  to  control  the  disease  and 
instruct  lay  persons  in  the  care  of  the  sick.  On 
account  of  the  shortage  of  physicians  in  the  rural  dis- 
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tricts  it  may  be  necessary  also  to  employ  a  nmnber  of 
physicians  for  a  short  period. 

It  is  confidently  believed  that  the  aid  provided  by 
the  State  will  result  in  saving  a  good  many  lives  and 
the  prevention  of  complications  frequently  resulting 
in  chronic  illness. 

In  view  of  the  urgent  demand  for  nurses  it  is  neces- 
sary that  financial  provision  should  be  made  imme- 
diately for  the  above  purpose. 

Herewith  is  appended  the  telegraphic  reports  to  the 
State  Commissioner  of  Health  during  the  last  forty- 
eight  hours  of  cases  of  pneumonia  and  influenza  in  this 
State  outside  of  the  city  of  New  York. 

February  2, 1920. 

Since  January  twenty-third,  there  have  been 
reported  to  the  State  Department  of  Health,  799  cases 
of  pneumonia,  139  deaths.  In  the  same  period,  there 
have  been  reported  5,850  cases  of  influenza,  21  deaths. 
The  reports  received  since  noon  Saturday  amount  to 
129  cases  of  pneumonia,  31  deaths. 

The  figures  by  days  for  the  State,  outside  of  New 
York  city,  are  given  below: 


Pneumonia 

Influensa 

Cases          Deaths 

Cases 

Deaths 

January    23d . . . 

27      .... 

.  •  •  • 

105     . 

24th... 

«aI     •  •  • .. 

•  •  •  • 

235    . 

26th... 

77    .... 

•  •  •  • 

414    . 

27th... 

79 

14 

612 

2 

28th... 

135 

19 

923 

7 

29th... 

137 

26 

1,186 

1 

30th... 

89 

22 

1,338 

6 

31st... 

76 

27 

819 

4 

February    1st... 

129 

31 
139 

218* 
5,850 

1 

799 

21 

*  Incomplete 
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From  advices  telephoned  to  the  State  Department 
of  Health,  influenza  appears  to  be  prevailing  exten- 
sively in  the  rural  districts.  In  the  cities,  the  greatest 
number  of  reports  have  been  received  from  Syracuse, 
Jamestown,  Poughkeepsie,  Mt.  Vernon  and  Albany, 
Bequests  for  nurses  have  been  received  from  West- 
field,  2;  Mt.  Vernon,  4;  Syracuse,  10;  Hudson,  1; 
White  Plains,  2. 


Message  of  the  Governor  Relating  to  the  Reorgan- 
ization of  the  State  Government  and  Transmitting 
the  Report  of  the  Reconstruction  Commission  on  the 
Reorganization  of  the  State  Government 

(Transmitted  to  the  Legislatnre,  February  9,  1920) 

To  the  Legislature: 

In  the  interest  of  greater  efficiency,  as  well  as 
economy,  one  of  the  most  important  reconstruction 
problems  to  my  mind  is  the  reorganization  of  our 
State  government  which  is  now  based  upon  a  Con- 
stitution adopted  a  great  many  years  ago,  when  the 
business  of  the  State  was  so  small  and  so  limited  as 
to  be  easily  comprehended  by  any  person  sufficiently 
interested  to  study  it.  From  an  annual  budget  of 
about  $14,000,000  thirty  years  ago,  we  are  now  facing 
an  expenditure  for  the  next  fiscal  year  of  over  $100,- 
000,000,  illustrating  in  itself  the  growth  and  complexity 
of  the  present  machinery  of  the  State  government. 

During  the  last  twenty-five  years  the  State  has  taken 
over  many  activities  that  formerly  belonged  to  local- 
ities, and  it  has  attempted  to  build  this  structure  upon 
an  old-time  foundation  which  it  has  entirely  outgrown, 
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nntil  to-day  one  of  its  great  problems  is  how  to  make 
itself  function,  how  to  make  itself  efficient,  how  to 
make  itself  understood,  and  how  to  make  itself  respon- 
sive to  the  public  will. 

Efficiency  is  not  possible  unless  there  is  responsibil- 
ity lodged  with  the  Executive.  With  that  responsi- 
bility, he  must  be  given  the  means  to  carry  out  his 
policies.  The  people  have  elected  the  Governor  with 
the  belief  in  their  minds  that  the  head  of  the  State 
has  it  within  his  power  to  carry  out  the  policies 
enunciated  by  him  in  the  campaign,  and  the  real  fact 
is  that  he  is  thoroughly  bound,  gagged  and  fettered  by 
a  cumbersome  machinery  of  State  government  that 
spells  in  its  every  line  an  absolute  division  of  responsi- 
bility among  men  scarcely  known  to  the  electorate  and 
never  mentioned  by  them  after  the  election  is  over. 
The  consequence  is  that,  between  the  short  term  of 
the  Governor  and  the  form  of  our  government,  the 
executive  head  of  the  State  is  foiled  in  his  every  effort 
to  respond  to  the  popular  will. 

The  existing  multiplicity  of  departments  with  over- 
lapping functions,  brought  into  existence  in  various 
ways  and  responsible  to  no  central  authority,  should 
be  reduced  to  a  small  number  of  large  departments, 
presided  over  by  men  selected  by  the  Governor  for 
terms  coterminous  with  his  own,  which,  as  the  report 
of  the  Reconstruction  Commission  will  indicate, 
should  be  lengthened  to  four  years. 

I  transmit  to  you  herewith  copies  of  the  report  of 
the  Beconstruction  Commission  on  the  Reorganization 
of  the  State  Government.  The  changes  which  it 
proposes  are  along  two  fundamental  lines.  It  pro- 
vides for  a  simplification  of  machinery  and  for 
responsible  administrative  control  by  means  of  a 
cabinet  system  of  administration  and  effective  finan- 
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cial  control  through  an  executive  budget.  The 
extension  of  the  Governor's  term  of  office  will  give 
him  an  opportunity  to  know  his  work  and  to  build  up 
a  constructive  policy  for  the  State  which  is  constantly 
subject  to  judgment  in  the  light  of  the  Governor's 
responsibility. 

Moreover,  with  an  income  tax  the  people  of  the 
State  are  entitled  to  know  and  will  necessarily  demand 
to  know,  where  the  money  they  pay  goes,  and  how  it 
is  spent. 

You  have  before  you  estimates  from  the  several 
departments,  asking  you  to  appropriate  for  their  use 
during  the  coming  year,  over  $141,000,000.  While 
these  estimates  represent,  in  many  cases,  consider- 
ably larger  amounts  than  are  required  or  than  can 
be  expended  within  the  year,  the  fact  remains  that  the 
budget  is  going  up  by  leaps  and  bounds.  It  doubled 
in  the  last  five  years.  At  the  present  rate  of  increase, 
it  will  total  over  $200,000,000  in  1925. 

No  mere  juggling  with  figures  and  resources  can 
solve  this  problem  or  satisfy  the  people  of  this  State 
who  must  pay  an  ever-increasing  percentage  of  their 
incomes  for  the  maintenance  of  the  State  Government. 

At  the  same  time,  there  are  expenses  of  the  State 
government  in  caring  for  its  wards,  its  employees, 
and  maintaining  its  institutions,  growing  legitimately 
year  by  year  as  numbers  increase  and  long  service 
receives  deserved  recognition. 

One  of  the  question-s  in  my  mind  when  I  appointed 
the  Reconstruction  Commission  a  year  ago,  was 
whether  a  plan  could  be  evolved  that  would  afford 
even  a  partial  solution  of  these  difficulties  of  an 
increasing  budget.  I  therefore  charged  the  Commis- 
sion with  considering,  especially,  the  relation  of  the 
budget,  the  increasing  tax  rate,  and  the  legitimately 
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growing  expenses  of  some  parts  of  the  State  govern- 
ment, to  some  form  of  responsive  and  responsible 
government  that  will  assure  the  taxpayers  of  executive 
control  and  responsibility  and  economies  consistent 
therewith. 

The  report  which  is  attached  represents  not  only 
the  conclusions,  of  this  Commission,  but  the  opinions 
of  numerous  State  departments,  organizations,  and 
individuals  who  have  been  consulted  and  who  have  been 
generous  of  their  criticism  and  advice.  It  is  based 
on  conditions  in  the  State  of  New  York.  The  funda- 
mental recommendations  are  for  an  executive  budget 
system,  for  the  consolidation  of  State  departments, 
the  reduction  of  the  number  of  elective  officers,  and 
the  increase  in  the  term  and  responsibilities  of  the 
Governor,  and  to  my  mind  present  the  only  plan  which 
will  relieve  the  present  situation. 

You  will  note  that  the  Reconstruction  Commission 
claims  no  originality  for  the  fundamental  principles 
presented  in  this  report.  They  are  principles  which 
have  been  proposed  and  discussed  throughout  the 
country  ever  since  they  were  first  enunciated  by 
President  Taft's  Efficiency  and  Economy  Commission. 
I  need  not  point  out  to  you  that  after  years  of  agita- 
tion, the  proposal  for  an  executive  budget  system  in 
the  Federal  government  is  at  least  on  the  eve  of  reali- 
zation. A  number  of  States  have  reorganized  their 
governments  on  the  basis  of  these  principles. 

The  Constitutional  Convention  of  1915  proposed  to 
reorganize  the  State  on  a  similar  basis  and  it  is  my 
firm  conviction  that  this  particular  part  of  the  pro- 
posed Constitution  would  have  been  much  more  favor- 
ably received  by  the  people,  if  it  had  not  been  sub- 
mitted along  with  other  proposals  which  had  no 
popular  support. 
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No  progress  can  be  made  in  the  direction  of  an 
execntive  budget  system,  of  consolidation  of  depart- 
ments, or  a  cabinet  system  in  New  York  State  without 
constitutional  amendments.  It  is  true  that  a  good 
deal  of  consolidation  can  be  brought  about  by  statutes, 
but  little  compared  to  what  ought  to  be  done,  and 
practically  nothing  can  be  done  toward  improving  the 
budget  system. 

I  therefore  urge  that  you  consider  and  approve  at 
this  session  constitutional  amendments  to  make 
effective  the  fundamental  principles  proposed  in  this 
report 

I  also  ask  that  while  this  plan  is  under  consideration, 
nothing  else  be  considered  that  removes  control  from 
the  Governor,  the  responsible  head  of  the  government, 
elected  by  the  people  in  the  belief  that  he  is  respon- 
sible, until  the  fundamental  changes  are  definitely 
acted  upon. 

The  details  of  the  plan  as  submitted  in  the  attached 
report  should  be  given  careful  consideration.  It  is 
too  much  to  ask  that  all  details  be  approved,  but  they 
are  at  least  entitled  to  most  careful  consideration.  I 
believe  that  the  proposed  organization  fairly  repre- 
sents the  needs  of  the  State  at  the  present  time, 
because  it  represents  the  conclusions  of  the  many  per- 
sons who  have  been  consulted  in  the  preparation  of 
the  report. 

It  must  be  apparent  to  the  men  who  have  served 
any  length  of  time  in  the  Legislature,  that  all  that  is 
required  is  the  disposition  to  do  this  thing.  It  is 
progress,  and,  as  such,  it  will  meet  with  reactionary 
opposition.  The  opposition  will  be  senseless  but  it 
will  exist,  nevertheless.  It  always  has.  The  problem 
before  you  for  decision  is  the  simple  one  —  Is  the 
plan  in  the  interest  of  efficiency  and  economy  in  the 
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government!  —  I  believe  that  it  is  and  I  feel  that  when 
yon  are  thoroughly  familiar  with  it  you  will  believe 
with  me. 

If  constitutional  amendments  are  approved  at  this 
session^  it  will  be  desirable  to  appoint  a  Commission 
to  consider  the  various  statutes  which  are  necessary 
to  put  the  plan  into  effect.  Some  of  these  statutes 
may  be  passed  this  year  or  next  year,  others  should 
be  ready  for  passage  when  the  constitutional  amend- 
ments are  finally  effective.  If  constitutional  amend- 
ments are  to  be  passed  at  all,  it  is  of  the  greatest 
importance  that  they  be  approved  for  the  first  time 
at  this  session  of  the  Legislature.  If  action  is  post- 
poned until  next  year^  the  amendments  cannot  be 
made  effective  until  1924. 

(Signed)    Alfred  E.  Smith 


Message  of  the  Governor  Relating  to  the  Amendment 
of  Section  36  of  the  Election  Law 

(Transmitted  to  the  L^slatnre,  Febmary  10,  1920) 

To  the  Legislature: 

The  adoption  of  Woman  Suffrage  in  the  State  of 
New  York  has  substantially  doubled  the  number  of 
qualified  voters  under  the  present  Election  Law,  sec- 
tion 36,  the  State  Committee  of  each  political  party 
consists  of  one  member  from  each  Assembly  District, 
who  shall  be  an  enrolled  voter  of  the  i)arty  within  the 
district. 

This  large  increase  in  the  number  of  voters,  it  seems 
to  me,  necessitates  an  increased  membership  of  the 
State   Committee  of  each  political  party.     As  the 
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number  of  State  Committeemen  is  now  fixed  by 
statute,  it  will  be  necessary  to  amend  the  statute  in 
order  to  increase  that  number. 

I  therefore  recommend  to  Your  Honorable  Bodies  that 
section  36  of  the  Election  Law  be  amended  so  as  to 
increase  the  number  of  State  Committeemen  from  one 
in  each  Assembly  District  to  two  in  each  Assembly 
District,  who  shall  be  enrolled  voters  of  the  party 
within  said  district. 

Under  the  provisions  of  the  present  Election  Law, 
this  being  a  presidential  year,  members  of  the  State 
Committee  are  elected  at  the  spring  primary,  which  is 
to  be  held  on  the  sixth  day  of  April,  1920.  The  State 
Committeemen  elected  at  this  primary  will  hold  office 
until  the  primary  election  in  1922. 

It  is  necessary,  under  the  present  law,  to  file  peti- 
tions for  committeemen  to  be  voted  for  at  the  coming 
primary,  between  the  second  and  ninth  days  of 
March,  1920. 

It  would  therefore  seem,  if  Your  Honorable  Bodies 
deem  this  amendment  proper,  that  in  order  to  make 
it  effective  at  the  coming  primary  such  legislation 
should  be  enacted  before  March  2,  1920,  the  first  day 
ux)on  which  petitions  may  be  filed. 

(Signed)    AiaFSED  E.  Smith 
U 
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Message  of  the  Qoverkob  Transmitting  Communi- 
cation Received  from  the  Industrial  Commission 
Relating  to  the  Neceseity  of  an  Emergency  Defi- 
ciency Appropriation 

(Transmitted  to  the  L^:islatore,  Febraary  lO,  1920) 

To  the  Legislature: 

I  submit  to  you  herewith  for  your  cojisideration  a 
commimication  received  by  me  from  the  Industrial 
Comjnission  with  respect  to  the  need  for  an  emergency 
deficiency  appropriation  to  c^rry  out  the  provisions 
of  chapter  629  of  the  Laws  of  1919,  relative  to  settle- 
ments under  Workmen's  Compensation  Law.  The 
communication  of  the  Commission  is  as  follows : 

**  230  Fifth  Avenue, 
**  New  York  City. 
**  February  2, 1920. 
**  Hon.  Alfred  E.  Smith, 

**  Governor, 
**  Executive  Chamber, 

**  Albany,  N.Y.: 

**  My  Dbab  Govbbnqe. — The  Commission  desires  to 
call  to  your  attention  a  critical  condition  of  affairs 
with  respect  to  its  appropriation  for  administering 
the  work  of  the  Bureau  of  Workmen's  Compensation. 
The  situation  is  one  of  extreme  emergency  and  is  one 
that  the  Commission  believes  warrants  your  certify- 
ing to  the  Legislature  that  the  emergency  exists  that 
calls  for  a  speedy  enactment  of  an  emergency 
Deficiency  Appropriation  Bill. 

**  Chapter  629,  Laws  of  1919,  was  an  act  to  amend 
the  Workmen  *s  Compensation  Law  in  regard  to  direct 
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settlements.  It  was  passed,  as  you  will  recall,  upon 
the  preliminary  rejjort  of  Hon.  Jeremiah  P.  Connor, 
the  Moreland  Act  Commissioner  appointed  by  you  to 
investigate  the  administration  of  the  Workmen 's  Com- 
pensation Law.  The  law,  as  amended,  practically 
abolished  the  direct  settlement,  and  required  the 
Industrial  Commission  to  hold  a  hearing  in  every 
claim  filed  under  the  Compensation  Law  whether 
settled  by  direct  agreement  or  not  within  sixty  days 
from  the  filing  of  a  claim,  or  joint  report  of  a  direct 
agreement. 

"  Chapter  629  carried  an  appropriation  of  $72,000 
to  carry  out  the  purposes  of  the  act,  $12,000  of  which, 
by  its  terms,  was  limited  to  statistical  work,  and 
$60,000  of  which  was  for  the  organization  of  the 
admini'Strative  work  necessary  to  carry  out  the 
amended  law. 

^^At  the  time  the  bill  was  passed  and  the  appro- 
priation made  the  amount  of  the  appropriations  wasj 
as  I  am  informed,  merely  an  estimate  of  the  amount 
that  would  be  necessary  to  organize  the  work,  and 
owing  to  the  haste  with  which  the  bill  was  drafted  and 
enacted  in  the  closing  days  of  the  session,  no  detailed 
plan  of  organization  wa-s  submitted  nor  could  the  exact 
extent  of  new  organization  necessary  even  be  accu- 
rately estimated.  Very  early  after  the  passage  of  that 
act  the  Commission  found  that  the  amended  law 
imposed  a  tremendous  amount  of  additional  work 
upon  the  Commission  and,  as  I  am  informed,  the 
matter  was  one  of  consideration  between  members  of 
the  Commission,  the  Governor  and  the  leaders  of  the 
financial  committees  in  the  Legislature. 

*  *  In  view  of  the  provision  requiring  the  Commis- 
sion to  hear  every  compensation  case  it  was  mani- 
festly impossible  to  r^uire  claimants  in  up-state  towns 
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and  villages  to  appear  in  the  cities  in  which  the  prin- 
cipal offices  of  the  Commission  were  maintained.  An 
arrangement,  therefore,  had  to  be  made  for  the 
appointment  of  deputy  commissioners  to  travel  a  cir- 
cuit going  into  the  smaller  towns  and  cities  in  which 
no  office  is  maintained,  for  the  purpose  of  hearing 
cases  at  least  once  in  every  sixty  days  in  order  that 
the  terms  of  the  law  might  be  complied  with.  The 
Commission,  therefore,  was  obliged  to  appoint  four 
additional  deputy  conmaissioners  in  the  up-state  dis- 
tricts and  two  additional  in  Greater  New  York.  In 
New  York  City  the  number  of  hearings  was  tremen- 
dously increased,  necessitating  three  trial  parts  to  be 
kept  continuously  going  every  day  in  the  week. 

*'  Experience  had  demonstrated  that  many  of  the 
cases,  formerly  settled  by  direct  agreement,  when 
made  the  matter  of  adjudication  by  the  Commission 
became  complicated  cases  requiring  the  taking  of  a 
great  deal  of  testimony.  The  nature  of  the  injury 
often  is  such  as  to  require  careful  examination  of  our 
medical  examiners  in  order  that  the  Commission  may 
be  sure  that  the  injured  workman  receives  the  full 
benefits  to  which  he  is  entitled  under  the  law. 

**  In  addition,  therefore,  to  the  additional  deputy 
commissioners  it  became  necessary  to  appoint  two 
other  medical  examiners.  The  Commission  also 
appointed  five  assistant  examiners  of  claims,  ten  hear- 
ing stenographers,  as  it  was  necesgary  for  each  of  the 
new  deputies  to  have  a  hearing  stenographer  to 
accompany  him  on  his  circuit,  and  additional  ones  in 
the  New  York  office;  nineteen  additional  stenograph- 
ers, four  clerks,  six  clerk  stenographers,  two  inter- 
preters and  an  investigator,  two  tyi)ewriter  copyists 
and  a  multigraph  operator. 

^  ^  Anything  less  than  this  organization  would  have 
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produced  a  condition  where  the  Industrial  Commis- 
sion would  have  been  unable  to  cope  with  the  volume 
of  work  thrown  upon  it.  Claims  would  have  been 
long  delayed,  and  by  the  present  time  such  an  accumu- 
lation of  undetermined  claims  w^ould  have  been  created 
as  to  cause  not  only  a  scandal  but  inconceivable 
distress  as  to  the  needy  and  worthy  beneficiaries  of 
the  law. 

"  I  enclose  herewith  a  statement  of  the  account  of 
the  appropriation  with  expenditures  to  December 
thirty-first.  From  this  you  will  see  that  of  the  $60,000 
appropriated  $49,457.01  had  been  expended  leaving 
a  net  available  balance  of  $10,542.99.  At  the  present 
rate  of  expenditure  this  balance  will  be  absorbed 
before  February  15,  1920. 

**  Our  present  situation,  therefore,  is  such  that 
unless  an  immediate  appropriation  can  be  made  the 
Commission  will  be  obliged  to  discontinue  the  services 
of  all  of  the  employees  taken  on  to  execute  the  provi- 
sions of  chapter  629,  Laws  of  1919,  until  such  time 
as  the  Legislature  makes  available  the  necessary 
funds.  It  is  inconceivable  that  this  situation  could  be 
I)ermitted  to  develop.  Not  only  would  it  be  disastrous 
to  employees  who  have  been  employed  and  are  work- 
ing for  the  Commission  and  would  render  it  exceed- 
ingly difficult  for  the  Conmaission  to  organize  the  work 
when  appropriations  might  later  become  available, 
but  you  will  readily  appreciate  the  disastrous  condi- 
tion that  would  be  created  with  respect  to  the  Com- 
mission's work  in  adjudicating  Workmen's  compen- 
sation claims.  The  second  deputy  commissioner,  who 
is  in  charge  of  the  administration  of  the  Workmen's 
Compensation  Bureau,  assures  us  that  two  weeks 
delay  in  disposing  of  the  current  cases  would  create 
such  a  condition  of  congestion  that  it  would  require 
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a  long  time  to  straighten  the  work  out  and  bring  it 
up  to  date. 

*  *  In  order  to  carry  the  present  pay  rolls  to  June  30, 
1920,  would  require  the  sum  of  $34,060.50.  Thie  does 
not  take  into  account  any  other  items  of  expense,  such 
as,  traveling,  supplies  and  rents.  The  account  for 
rent  has  been  greatly  increased  on  accoimt  of  the 
necessity  of  additional  space  for  the  examination  of 
claims  and  for  hearing  rooms.  In  the  New  York 
office  this  necessitated  moving  the  entire  division  of 
the  State  Insurance  Fund  out  of  the  main  office  into 
new  space  procured  at  411  Fifth  avenue  at  a  rate  of 
$10,000  per  annum.  Additional  space  was  also 
required  in  Syracuse,  Rochester  and  Buffalo.  Amounts 
expended  for  rent  to  December  thirty-first  aggregated 
$6,875,  for  traveling  $374.64,  and  supplies  $267.80. 
An  examination  of  the  accounts  of  this  appropriation 
for  the  month  of  December  reveal  expenditures  at  the 
rate  of  $7,600  per  month.  Assuming  it  be  necessary 
to  continue  expenditures  at  this  rate  it  will  require 
an  immediate  appropriation  of  at  least  $35,000  to  take 
care  of  inmiediate  needs  and  carry  this  work  of  the 
Bureau  until  June  thirtieth.  The  Commission  is 
mindful,  however,  of  the  fact  that  between  now  and 
the  end  of  this  fiscal  year  there  will  be  certain  other 
expenses  necessary  to  be  incurred.  New  forms  had 
to  be  printed  entailing  additional  charges  for  printing, 
and  at  certain  points  the  present  organization  needs 
strengthening,  so  that  the  Conmiission  would  not 
regard  it  safe  to  proceed  on  an  appropriation  less 
than  $40,000. 

**  The  Conmiission,  therefore,  reconamends  that  an 
Emergency  Deficiency  Bill  be  passed  at  the  earliest 
possible  day,  appropriating  $40,000  for  the  use  of  the 
Industrial  Commission  in  carrying  out  the  purposes 
of  chapter  629  of  the  Laws  of  1919. 
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'*  In  this  connection  I  feel  it  proper  to  call  to  your 
attention  that  ont  of  the  $12,000  appropfriated  in 
chapter  629  of  the  Laws  of  1919  for  the  use  of  the 
Bnrean  of  Statistics  there  is  an  unexpended  balance 
of  $5y000  that  might  safely  be  made  available  to  the 
use  of  the  Bureau  of  Compensation.  Under  the  word- 
ing of  the  present  appropriation,  however,  this  $5,000 
is  not  available  for  any  charge  except  for  statistical 
work.  The  Commission  suggests  that  any  bill  making 
an  emergency  appropriation  it  would  be  proper  to 
make  the  illiexi)ended  balance  of  the  appropriation  for 
the  statistical  work  available  to  meet  the  deficiency  in 
the  appropriation  for  the  Compensation  Bureau. 

**  The  Commission  recommends,  therefore,  that  you 
submit  the  matter  to  the  Legislature  for  its  immediate 
consideration  and  certify  to  the  emergency  that 
exists  requiring  an  immediate  appropriation. 

**  Very  truly  yours, 
"(Signed)    Edwabd  F.  Boyle, 

"  Chairman.** 
Statement 

Chapter  629,  Laws   of  1919 

Compensation  Agreements 

Appropriation,  $60,000 

Appropriation $60,000  00 

Less  amounts  expended  from  May,  1919, 
to  date: 

Payrolls  $41,939  57 

Traveling 374  64 

Eents  (State  Fund) 6,875  00 

Supplies  267  80 

49,457  01 

Available  balance $10,542  99 
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This  available  balance  of  $10,542.99  should  carry  us 
until  about  February  15,  1920.  (December  payrolls 
amount  to  $7,599.92). 

Amount  necessary  to  carry  present  employees 
charged  against  this  appropriation  from  February 
15  to  June  30,  1920,  approximately,  $34,060.50. 

This  deficiency  does  not  include  any  other  expenses, 
such  as  traveling  and  supplies.    . 

Chapter   629,   Laws   of  1919 

Bureau  of  Statistics  and  Information 

Appropriation,  $12,000 

Appropriation $12,000  00 

Less  amounts  expended  from  June,  1919, 
to  date  : 

Payrolls   $1,005  63 

Supplies  96  00 

1,101  63 

Available  balance $10,898  37 

Less  amount  necessary  to  carry  present 
employees'  charges  against  this  appro- 
priation from  January  1  to  June  30, 
1920 1,350  00 

At  present  rate  of  expenditures,  will 
leave  an  available  balance  on  June  30, 
1920,  of  approximately $9,548  37 


I  trust  that  your  Honorable  Bodies  will  give  imme- 
diate attention  to  this  important  matter. 

(Signed)    AtiFbed  E.  Smtth 


I  'If.  ' •* • 
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In  the  Matter  of  the  Complaint,  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  the  Trustees 
OF  THE  Incobporated  Vhxage  OF  Bath,  Steuben 
Connty,  against  The  Bath  Electric  and  GFas  Light 
Company  as  to  Increase  in  Rate  for  Gas.  Also  Com- 
plaint of  the  Company,  in  Its  Answer,  Asking  that 
the  Increased  Bate  be  Sustained 

Case  No.  6531 

(Public  Service  Commission^  Second  District,  December  2,  1920) 

Gas  companies «— rate  of  two  dollars  per  1,000  cubic  feet  with 
service  charge  of  fifty  cents  per  month  and  discount  of  fifteen 
cents  per  1,000  cubic  feet  for  prompt  payment  allowed. 

The  company  started  in  business  in  1854  and  was  consolidated 
with  an  electric  company  in  1900.  In  1904,  an  electric  munici- 
pal plant  was  anthorized  and  the  company  gradually  lost  all 
of  its  electric  business.  Prior  to  August  1,  1918,  the  rate 
for  gas  was  one  dollar  and  fifty  cents  per  1,000  cubic  feet 
with  a  monthly  service  charge  of  fifty  cents  and  a  discount 
for  prompt  payment  of  fifteen  cents  per  1,000  cubic  feet. 
Under  the  company's  new  schedule  the  price  is  two  dollars 
and  fifty  cents  per  1,000  cubic  feet  with  a  minimum  charge 
of  fifty  cents  per  month  and  a  discount  of  ten  cents  per  1,000 
cubic  feet  for  prompt  payment.  Conditions  affecting  the  com- 
pany and  the  consumers  reviewed  and  schedules  of  rates 
modified  so  as  to  provide  that  the  price  of  gas  shall  not  exceed 
two  dollars  per  1,000  cubic  feet  with  a  service  charge  of  fifty 
cents  per  month  and  a  discount  of  fifteen  cents  per  1,000 
cubic  feet  for  prompt  payment. 

Floyd  W.  Annabel,  for  the  Trustees  of  the  Village 
of  Bath. 

Theodore  J.  Grayson,  for  respondent. 
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Fennbll,  Commissioner. —  It  appears  in  this  case 
that  the  company  first  started  in  business  in  1854^  was 
incorporated  in  1883,  and  consolidated  with  the  Elec- 
tric nituninating  and  Power  Company  in  1900.  It 
formerly  furnished  both  gas  and  electricity.  On 
August  5, 1908,  the  Public  Service  Commission  granted 
permission  and  approval  to  construct  and  to  exercise 
certain  franchises  to  the  Citizens  Electric  Service  Com- 
pany of  Bath.  For  the  reasons  given  by  Chairman 
Stevens  in  his  opinion  in  that  case,  the  CitizeAs  Com- 
pany was  permitted  to  construct  and  operate  an  elec- 
tric plant  in  the  village  of  Bath  although  at  that  time 
the  respondent  company  herein  was  furnishing  gas 
and  electricity.  In  1914  (Opinion  No.  191,  Case  No. 
4404;  2  State  Dept.  Bep.  242)  a  municipal  plant  was 
authorized.  Because  of  the  operation  of  the  municipal 
plant  the  respondent  company  gradually  lost  all  of  its 
electric  business  and  is  now  furnishing  only  gas. 

The  company  *s  condition  is  indicated  by  the  fol- 
lowing : 

Bonds  at  5  per  cent,  due  1940 $140,000  00 

Capital  stock 100,000  00 

Bills  payable 31,600  00 

Accrued  interest 23,333  33 

Total  investment $294,933  33 


Adding  some  smaller  items  brings  this  total  to  about 
$300,000,  which  is  about  twice  the  value  claimed  by  the 
company  and  six  times  that  conceded  by  the  village. 

The  company  claims  it  is  entitled  to  a  return  upon 
$152,379.70  consisting  of  — 
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[nvested  capital  . ., $104,879  70 

and  intangible  capital  as  follows : 
Development  expenses,  estimated 

at $10,000 

Accrued    depreciation    unearned, 

estimated 25,000 

Deficiency  of  return  on  8  per  cent 

basis  estimated 12,500 

47,500  00 


$152,379  70 


The  company  also  claims  its  operating  expenses  for 
1918,  including  taxes  and  uncollectible  bills,  and  which 
amounted  to  $17,617.65,  were  necessary  and  reasonable. 

The  village  urges  that  the  investment  is  not  in  excess 
of  $56,569,  and  refuses  to  accept  the  items  of  $10,000 
for  development  expenses,  $25,000  for  accrued  depreci- 
ation, and  $12,500  for  deficiency  of  return.  The  village 
also  insists  that  the  proper  operating  expenses,  includ- 
ing taxes  and  uncollectible  bills,  should  not  exceed 
$13,352.24. 

Having  in  mind  the  claims  of  both  sides,  and  working 
with  the  annual  report  for  1918  (this  report  is  based 
on  figures  determined  in  previous  capitalization  cases), 
the  fixed  capital  account  is  as  follows : 

Land  devoted  to  gas  operations $350  00 

General  equipment 372  53 

Works  and  station  structures 12,134  14 

Holders 9,556  32 

Furnaces,  boilers,  and  accessories 1,090  33 

Miscellaneous  power  plant  equipment ....  354  46 

Water  gas  sets  and  accessories 6,277  56 

Purification  apparatus 2,000  00 

Accessory  equipment  at  works 2,112  27 
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Trunk  lines  and  mains $20,239  64 

Gas  services  6,822  55 

Gas  meters 3,482  15 

Gas  meter  installation 607  61 

Gas  tools  and  implements 415  00 

Gas  laboratory  equipment 13  29 

Engineering  and  superintendence 5  05 

Injuries  during  construction 50  50 

$65,883  40 

Allowance  for  working  capital 6,500  00 

Total  investment  $72,383  40 


The  three  items  of  intangible  capital  cannot  well  be 
allowed  in  this  case. 

Where  no  proof  is  given  as  to  the  actual  development 
expenses,  either  at  the  time  of  the  development  of  the 
business  or  at  any  time  since,  a  mere  estimate  of  what 
might  be  appropriate  for  some  new  company,  just 
starting  in,  is  not  sufficient.  There  is  no  proof  to  show 
that  any  such  amount  ever  was  expended.  If  such 
amount  was  expended,  there  is  nothing  to  show  that  it 
was  not  absorbed  from  rates  in  the  earlier  vears  of 
the  operation  of  the  company.  This  estimated  expendi- 
ture cannot  be  allowed. 

The  company's  claim  to  an  addition  to  its  capital  ac- 
count of  $25,000  to  measure  the  accrued  depreciation 
of  the  plant,  but  which  accrued  depreciation 
has  not  been  met  because  of  lack  of  earnings,  can  not  be 
allowed.  This  company  has  met  very  severe  jfinancial 
difficulties,  and  it  may  w^ell  be  that  it  can  not  meet  its 
interest  charges  and  set  aside  a  sufficient  sum  for  up- 
keep of  plant.  Inasmuch  as  its  bonded  debt  is  nearly 
twice  as  large  as  its  valuation  and  the  company  is  en- 
titled to  a  return  only  upon  the  valuation,  it  can  readily 
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be  seen  that  there  was  no  margin  to  work  on  and  no 
inducement  to  set  aside  a  sufficient  reserve  for  accrued 
depreciation.  Some  small  amounts  have  been  set  aside 
for  such  accruals  but  these  amounts  are  very  small 
compared  with  the  usual  and  customary  amounts  set 
aside  by  companies  engaged  in  the  same  business, 
operating  plants  of  a  similar  size.  The  evidence  not 
being  sufficient  to  determine  the  actual  depreciation 
of  the  physical  property,  and  the  company  not  having 
set  aside  a  reasonable  amount  to  meet  the  depreciation 
accrual,  it  seems  best,  all  things  considered,  in  this 
case  and  at  this  time,  and  in  view  of  the  disposition  of 
the  case  as  hereinafter  indicated,  to  make  no  deduction 
for  amortization  of  capital. 

In  such  a  case  as  this,  with  the  failure  to  make  pro- 
vision for  accrued  depreciation,  the  company  should 
not  be  entitled  to  include  its  deficiency  of  return,  on 
an  8  per  cent  basis,  to  be  included  in  the  sum  on  which 
it  is  entitled  to  earn  further  returns.  This  company, 
with  its  past  history  (see  opinion  above  cited)  and 
under  existing  circumstances,  can  not  expect  to  make 
the  same  profit  which  a  company  having  a  reasonably 
modern  plant  and  without  the  overload  of  bonds  should 
make. 

While  this  company  is  entitled  to  a  reasonable  return 
on  the  value  of  its  property  used  in  the  public  service, 
the  public  is  entitled  to  have  the  company  keep  the 
property  up  to  date  and  to  expend  a  reasonable  amount 
for  renewals  and  replacements.  A  fair  amount  to  set 
aside  annually  for  this  purpose  for  this  company  would 
be  about  2V^  per  cent  on  its  fixed  capital  of  $65,883,  or 
$1,647.  Therefore  the  rates  permitted  in  the  accom- 
panying order  are  based  upon  the  inclusion  and  ex- 
penditure as  an  operating  expense,  of  the  sum  of 
$1,500,  which  sum  it  is  expected  the  company  will  an- 
nually set  over  into  its  reserve  for  accrued  deprecia- 
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tion,  and  which  reserve  it  will  continue  to  maintain 
and  the  f nnds  of  which  it  will  utilize  from  time  to  time 
to  bring  this  property  up  to  a  better  condition. 

The  amount  of  gas  made  during  the  year  1918  as 
compared  with  the  sales  shows  a  leakage  of  approxi- 
mately 15  per  cent.  This  is  about  5  or  6  per  cent 
greater  than  the  average,  and  the  recognition  of  $1,500 
to  meet  accrued  depreciation  as  an  annual  operating 
expense  is  meant,  among  other  things  eventually  to  in- 
clude such  replacements  and  renewals  as  will  cut  down 
this  wastage  through  leakage. 

The  following  charges  for  expenses  may  well  be  ques- 
tioned, in  whole  or  in  part,  as  indicated: 

Item  1.    Engineer  and  general  manager's 

salary $600  00 

This  item  not  allowed.  A  plant  so 
small  as  this  ought  not  to  have  charged 
against  it  salary  for  an  engineer  and 
general  manager  who  has  his  head- 
quarters in  Philadelphia  and  looks  after 
the  plant  from  long  range.  The  con- 
dition of  the  company  hardly  warrants 
such  service. 

Item  2,    Taxes  on  electric  plant 300  00 

This  should  not  be  considered  as  a 
charge  against  the  gas  plant, 
[tem  3.    Extra  fees  for  tax  collection ...  50  33 

Item  4.    (Generator  fuel   $2,164.00 

Interest  charges  on  delayed  payments 

for  generator  fuel 19  25 

The  company  has  charged  73.8  pounds 
of  generator  fuel  per  1,000  cubic  feet 
of  gas  made.  Fifty  pounds  of  fuel  per 
1,000  should  be  sufficient,  making  a 
deduction  of  32.25  per  cent  from  $2,- 
144.35,  or 691  55 
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Item  5.    Gas  oil,  $4,753.69.    Interest  on 

deferred  payments  for  gas  oil $3  84 

The  company  has  charged  gas  oil  to 
the  extent  of  5.04  gallons  per  1,000  cubic 
feet  of  gas  made.  Four  gallons  per 
1,000  cubic  feet  should  be  sufficient, 
making  a  deduction  of  20.64  per  cent 
from  $4,749.85,  or 980  38 

Total  deductions   from   the    company's 
operating  expenses $2,645  35 

Allowing  $145.35  for  possible  variations  in  the  items 
relating  to  generator  fuel  and  gas  oil,  it  may  reason- 
ably be  said  that  the  company's  expenses  for  1918 
should  be  reduced  by  $2,500. 

Allowing  $380.50  for  possible  variations  in  the  items 
relating  to  generator  fuel  and  gas  oil,  it  may  reason- 
ably be  said  that  the  company's  exi)en'8es  for  1918 
should  be  reduced  by  $2,500. 

Using  the  valuation  of  $72,383.40,  and  making  ad- 
justments as  above  mentioned  for  the  year,  the  follow- 
ing is  produced: 

Gross  revenue $18,927  63 

Operating  expenses $17,617  65 

Deduct  from  operating  ex- 
penses for  reasons  above 
stated 2,500  00 

$15,117  65 
Add  for  depreciation  reserve 
for  reasons  above  stated . . .      1,500  00 

16,617  65 

Gross  income $2,309  98 

Rate  of  return  .031 
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The  actual  revenues  for  one  full  year  under  the  new 
rates,  August  1,  1918,  to  July  31,  1919,  amounted  to 
$20,186.01. 

Prior  to  August  1, 1918,  the  company's  rate  for  gas 
was  one  dollar  and  fifty  cents  per  1,000  cubic  feet  with 
a  monthly  service  charge  of  fifty  cents  and  a  discount 
for  prompt  payment  of  fifteen  cents  per  1,000  cubic 
feet.  Under  the  new  schedule  the  price  is  two  dollars 
and  fifty  cents  per  1,000  cubic  feet,  with  a  minimum 
charge  of  fifty  cents  per  month  and  a  discount  of  ten 
cents  per  1,000  cubic  feet  for  prompt  payment.  No 
service  charge  is  included  in  the  new  schedule. 

On  December  31,  1918,  there  were  reported  to  be 
585  meters  in  service,  and  for  that  year  the  total  sales 
of  gas  were  9,413,000  cubic  feet,  which  would  result 
in  an  average  monthly  consumption  per  meter  of  1,300 
cubic  feet. 

Such  a  low  average  consumption  indicates  that  there 
are  many  consumers  who  are  using  gas  in  quantities 
at  or  about  the  minimum.  The  consumers  at  or 
slightly  above  the  minimum  are  not  paying  their  equi- 
table share  of  the  **  readiness  to  serve  "  expenses  of 
the  company  because  the  amount  they  pay  in  the  con- 
sumption charge  is  so  small  as  not  to  absorb  a  fair 
proportion  of  such  expenses.  There  are  well-recog- 
nized expenses  of  a  gas  company  that  are  incurred 
annually  by  keeping  its  plant  connected  to  the  gas 
fixtures  and  appliances  on  consumers*  premises  and 
standing  always  ready  to  serve  one  or  all  of  its  con- 
sumers with  gas  at  any  time.  These  expenses  are  in 
addition  to  the  actual  cost  of  making  the  gas  itself. 
The  company  must  meet  its  operating  costs  but  it 
makes  little  difference  to  it  whether  the  revenue  comes 
from  "  minimum  bills  '*  or  **  service  charges.*'  The 
minimum  charge  seems  to  be  unfair  to  the  consxuners 
who  are  using  considerably  more  than  the  minimum. 
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An  example  will  show  this.  Take  a  gas  ooinx>any 
about  the  size  of  this  one,  and  assume  the  following 
round  figures : 

Annual  expenses $18,000  00 

Annual "  readiness  to  serve  *^  expenses. .  3,000  00 

Number  of  meters 500 

Price  of  gas  -per  1,000  cubic  feet $1  00 

Minimum  monthly  consumption  charge . .  50 


^ 


Annual  expenses  ($18,000)  less  ** readiness  to  serve'* 
($3,000)  equals  gas  production  cost  ($15,000),  a  gas 
production  cost  ratio  of  83%  per  cent  and  **  readi- 
ness to  serve  ''  cost  ratio  of  16%  per  cent.  Thus 
in  the  cost  of  each  1,000  cubic  feet  of  gas  eighty- 
three  and  one-third  cents  is  spent  for  making 
gas  and  sixteen  and  two-thirds  cents  is  spent  for 
readiness  to  serve.  A  consumer  using  500  cubic  feet 
pays  fifty  cents.  He  pays  for  gas  one-half  of  eighty- 
three  and  one-third  cents,  or  forty-one  and  two-thirds 
cents ;  and  for  readiness  to  serve,  eight  and  one-third 
cents.  The  readiness  to  serve  expenses  ($3,000) 
divided  by  the  number  of  meters  (500)  equals  $6  per 
year  per  meter,  or  fifty  cents  per  month.  Therefore, 
the  consumer  who  uses  500  cubic  feet  of  gas  and  pays 
fifty  cents,  only,  pays  toward  the  readiness  to  serve 
expenses  eight  and  one-third  cents  instead  of  fifty  cents. 
If  the  assumption  is  reasonably  accurate,  that  fifty 
cents  a  month  is  a  fair  readiness  to  serve  charpce,  then 
such  a  consumer  has  had  forty-one  and  two-thirds  cents 
worth  of  gas  contributed  to  him.  This  contribution 
is  not  made  by  the  company  but  by  his  fellow  con- 
sumers in  proportion  as  they  use  larger  amounts  of 
gas.  It  may  be  intended  that  the  larger  consumers 
shruld  carry  the  smaller  ones,  but  it  is  doubtful  if  the 

15 
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smaller  consnmers  will  want  or  permit  this  when  they 
fully  tmderstand  the  matter. 

A  readiness  to  serve  charge  of  fifty  cents  per  month 
should  be  substituted  in  place  of  the  minimum  con- 
sumption charge,  making  the  rate  two  dollars  per  1,000 
cubic  feet,  witii  a  readiness  to  serve  charge  of  fifty 
cents  per  month,  and  restoring  the  former  discount 
of  fifteen  cents  per  1,000  cubic  feet  for  prompt 
payment. 

On  the  basis  of  such  a  revision  of  rates,  the  following 
estimate  for  the  year  1918  is  developed : 

Readiness  to  serve  charge  based  on  585 
meters,  at  50  cents  per  month $3,510 

9,413,000  cubic  feet  of  gas,  at 
two  dollars  per  month $18,826 

Less  discount  of  fifteen  cents 

per  1,000 1,412 

17,414 

Total  revenue  from  gas $20,924 

Expenses  as  per  adjustment  outlined 16,618 

Gross  income $4,316 

Return  on  $72,383  5.9% 


For  the  twelve  months  during  which  the  new  rate 
was  in  effect,  it  appears  that  sales  were  less  than  dur- 
ing the  year  1918,  the  total  revenues  being  $20,186,  and 
the  lowest  possible  rate  $2.40  which  without  consider- 
ing minimum  charge  would  allow  sales  of  not  more 
than  8,411,000  cubic  feet,  or  approximately  1,000,000 
cubic  feet  less  than  during  the  year  1918.  Using  such 
sales  as  a  basis,  and  without  reducing  the  number 
of  meters  in  service,  the  estimate  for  a  year  would  be 
as  follows: 
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Readiness  to  serve  charge  based  on  585 
meters,  at  50  cents  per  month $3,510 

8,411,000  cubic  feet  of  gas,  at 
two  dollars $16,822 

Le&s  discount  of  fifteen  cents 
per  1,000 1,262 

15,560 

Total  revenue  from  gas $19,070 

Expenses  based  on  adjusted  cost  for  1918 
less  seventy-five  cents  per  1,000  cubic 
feet  of  decreased  sales  (decreased  sales 
1,000,000  cubic  feet) 15,868 

Gross  income $3,202 

Return  on  $72,383 4,4% 


It  may  fairly  be  held  that  the  above  calculations 
show  that  neither  the  present  rates  nor  those  herein 
suggested  are  over  compensatory.  However,  they  are 
so  high  as  to  restrict  what  should  be  the  full  normal 
use  of  such  a  utility  to  the  public  it  serves  and  show 
that  the  high  water  mark,  from  a  practical  standpoint, 
has  been  reached  if  not  already  passed. 

The  schedule  of  rates  should  be  modified  as  above 
indicated  by  providing  that  the  price  of  gas  shall  be  not 
in  excess  of  two  dollars  per  1,000  cubic  feet,  with  a 
service  charge  of  fifty  cents  per  month  and  a  discount 
of  fifteen  cents  per  1,000  cubic  feet  for  prompt 
payment. 

An  order  has  been  made  accordingly. 

All  concur. 
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In  the  Matter  of  the  Petition  of  Edson  U.  Gaisbb,  under 
Chapter  667,  Laws  of  1915,  and  Chapter  307,  Laws 
of  1919,  for  a  Certificate  of  Public  Convenience  and 
Necessity  for  the  Operation  of  a  State  Boute  by 
Auto  Buses  in  the  Incorporated  Village  of  Lewiston, 
Niagara  County 

Case  No.  7092 

(Public  Service  Commission,  Second  District,  January  15, 1920) 

It  is  the  policy  of  the  Oommission  to  protect  existiiif  public  utility 
companies  from  competition  ^wbere  they  are  giving  adequate 
■ervico. 

The  petitioner  asks  for  the  approval  by  the  Conunission  under 
the  provisions  of  the  Transportation  Corporations  Law  of  a 
local  consent  given  by  village  trustees  for  the  establishment 
and  operation  of  a  bus  line  in  the  streets  of  a  village.  Opposi- 
tion to  the  present  application  is  made  by  two  important  electric 
railroads  and  a  steam  railroad  on  the  ground  that  if  the  appli- 
cant be  allowed  to  run  his  buses  he  will  divert  from  the 
objecting  lines  part  of  their  through  traffic.  It  is  the  policy 
of  the  Commission  to  discourage  and  prevent  undue  com- 
petition in  all  classes  of  public  service  and  just  now  by  reason 
of  the  great  advance  in  the  cost  of  operation  this  policy  becomes 
of  great  value  to  existing  roads.  From  all  of  the  evidence  it 
la  obvious  that  the  existing  lines  interested  herein  are  giving 
adequate  service  to  the  public.  The  applicant  should  agree 
to  stipulate  that  in  his  projected  line  he  will  not  practice 
Fuch  competition.  The  petitioner,  however,  has  shown  suffi- 
cient  evidence  of  public  conyenience  and  necessity  to  sustain 
his  application.  His  application,  however,  should  be  dismissed 
unless  he  will  file  a  stipulation  not  to  carry  passengers  between 
certain  interdicted  points,  the  stipulation  and  the  terms  of  the 
order  to  be  settled  by  the  chairman. 

Glenn  A.  Stockwell  and  Alfred  W.  Qray,  attorneys 
for  petitioner, 

Qeorge  C.  Eiley,  attorney  for  Niagara  (Jorge  Route. 
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Cohn,  Chorinann  &  Franchot,  by  Morris  Cohn,  Jr., 
for  International  Railway  Company. 

C.  F,  Conroy,  business  agent  of  the  Street  Car  Men's 
Union,  Buffalo. 

Maurice  C.  Spratt,  attorney  for  New  York  Central 
Sailroad  Company. 

HiLLy  Chairman. —  The  petitioner  prays  for  the 
approval  by  the  Commission,  pursuant  to  the  provi- 
sions of  sections  25  and  26  of  the  Transportation  Cor- 
porations Law,  of  a  consent  which  has  been  granted 
by  the  trustees  of  the  village  of  Lewiston  to  the  opera- 
tion of  petitioner's  bus  line  on  certain  streets  in  that 
village,  including  a  short  stretch  on  Center  street 
extending  from  Fourth  street  to  Niagara  river.  This 
particular  portion  of  the  route  is  thus  specially 
referred  to  because  it  is  the  only  portion  to  which 
opposition  is  made  by  certain  of  the  objectors. 

The  applicant  has  for  some  time  operated  a  bus  line 
in  the  city  of  Niagara  Falls  under  a  consent  of  the 
local  authorities  of  that  municipality,  his  route  extend- 
ing from  that  city  northerly  along  the  highway  which 
parallels  Niagara  river  to  the  Niagara  Falls  country 
club,  at  what  is  known  as  Lewiston  Heights,  and  thence 
into  the  village  of  Lewiston.  Shortly  after  he  began 
running  into  Lewiston  the  Legislature  amended  sec- 
tion 26  of  the  Transportation  Corporations  Law,  effec- 
tive May  3, 1919,  making  it  necessary  for  petitioner  to 
secure  the  consent  of  the  local  authorities  provided  the 
latter  decided  to  come  within  the  effect  of  the  statute 
by  adopting  a  resolution  to  that  effect.  On  the  4th  of 
June,  1919,  the  trustees  of  the  village  of  Lewiston  took 
such  action.  Previous  thereto,  however,  on  May  six- 
teenth, petitioner  had  begun  operation  on  the  streets 
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of  Lewiston,  including  the  section  of  Center  street 
Ijring  between  Fourth  street  and  the  river,  to  which 
special  reference  has  already  been  made. 

On  the  twenty-fourth  of  July,  thereafter,  the  trus- 
tees of  the  village  granted  to  the  applicant  a  consent, 
pursuant  to  the  statute  above  mentioned,  permitting 
him  to  operate  his  bus  line  upon  certain  streets  desig- 
nated, including  what  we  may  call  the  river  end  of 
Center  street  above  referred  to.  This  resolution  pro- 
vided for  the  payment  of  a  license  fee  of  $955,  which 
the  applicant  paid,  and  he  now  requests  the  approval 
of  the  Commission  to  the  said  consent  and  its  opera- 
tion thereunder,  as  required  by  the  statute  in  question. 

Opposition  is  made  by  the  Niagara  Gorge  Eailroad 
Company  and  the  International  Railway  Company, 
both  being  electric  railroads,  and  the  New  York  Cen- 
tral Railroad  Company,  a  steam  railroad.  Both  the 
Niagara  Gorge  Railroad  Company  and  the  New  York 
Central  Railroad  Company  operate  railroads  from  the 
city  of  Niagara  Falls  to  the  railroad  docks  on  the  river 
front,  at  the  foot  of  Center  street  in  the  village  of 
Lewiston,  and  have  so  operated  for  many  years.  This 
has  for  a  long  time  been  a  very  important  passenger 
transfer  point  in  connection  with  summer  pleasure 
travel,  the  railroads  in  question  connecting  there  with 
large  and  conmiodious  steamers  operating  daily  from 
that  point  to  Toronto.  The  reason  for  the  objections 
is  that  if  Gaiser  is  allowed  to  run  his  buses  from  the 
city  of  Jfiagara  Falls  to  this  dock  in  competition  with 
the  New  York  Central  and  Gorge  routes  he  will  divert 
from  those  routes  a  part  of  their  through  traflSc 
between  Niagara  Falls  and  Lewiston.  The  opposition 
of  the  International  Railway  Company  is  based  upon 
the  interest  which  that  company  has,  by  contract,  in 
the  passenger  traffic  of  the  Gorge  route. 
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The  Niagara  Gorge  Railroad  gives  a  very  frequent 
service  between  Niagara  Falls  and  Lewiston  the  year 
around,  whereas  the  New  York  Central  service  is  com- 
paratively infrequent,  its  business  being  principally 
the  acconunodation  of  the  steamboat  traffic  in  the 
summer. 

It  has  long  been  the  poliisy  of  the  Commission  to 
discourage  and  prevent  undue  competition  in  all 
classes  of  public  service,  and  the  propriety  of  the  fur- 
therance of  this  policy  receives  peculiar  emphasis 
from  the  present  depressed  financial  condition  of 
nearly  all  railroads,  whether  steam  or  electric,  by 
reason  of  the  recent  great  advances  in  the  cost  of 
operation  of  such  properties.  If,  therefore,  the  present 
service  on  the  Gorge  railroad  and  New  York  Central 
railroad  can  be  said  to  adequately  supply  the  needs 
of  the  public  so  far  as  concerns  through  travel  between 
Niagara  Falls  and  the  Lewiston  docks,  then  we  think 
petitioner  should  not  be  allowed  to  enter  into  com- 
petition with  those  companies  in  that  business.  From 
all  of  the  evidence,  I  am  satisfied  that  the  service  of 
the  Gorge  route  and  of  the  New  York  Central  is  ade- 
quate and  that  public  convenience  and  necessity  does 
not  demand  any  additional  facilities  between  those 
points.  The  relief  from  competition  in  this  respect 
can  be  afforded  by  requiring  the  applicant  to  stipulate 
not  to  practice  such  competition. 

The  opposition  of  the  New  York  Central  is  based, 
however,  on  a  still  further  ground,  mainly,  that  its 
Rome,  Watertown  and  Ogdensburg  branch  operates 
between  the  city  of  Niagara  Falls  and  a  station  in  or 
near  the  outskirts  of  the  village  of  Lewiston,  and  that 
the  passenger  traffic  on  that  line  would  be  interfered 
with.  It  appears,  however,  that  only  two  trains  a  day 
operate  on  this  line,  that  the  Lewiston  station  does  not 
conveniently  accommodate  passengers  for  Lewiston, 
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and  it  therefore   seems  proper  that  this  objection 
should  be  disregarded.         ^ 

We  think  the  petitioner  has  shown  sufficient  evidence 
of  public  convenience  and  necessity  to  sustain  his  . 
application.  There  is  considerable  travel  between  the 
northerly  end  of  the  city  of  Niagara  Falls  and  Lewis- 
ton  and  also  between  Niagara  Falls  generally  and  the 
Niagara  Falls  country  club,  situated  on  petitioner's 
route  between  Niagara  Falls  and  Lewiston.  While  the 
line  of  petitioner's  route  is  very  close  to  the  Gorge 
route  and  the  New  York  Central  boat  line,  these  latter 
lines,  by  reason  of  the  peculiar  topography  of  the  river 
bank,  are  so  far  below  the  grade  of  the  highway  as  to 
afford  no  facilities  to  passengers  desiring  to  alight  or 
embark  between  Walnut  street  in  the  city  of  Niagara 
Falls  and  the  village  of  Lewiston.  This  business  can 
be  accommodated  by  applicant's  buses,  and  we  think 
the  demand  for  such  facilities,  which  are  not  now  fur- 
nished by  any  one,  is  sufficient  to  warrant  this  enter- 
prise. On  the  other  hand,  the  evidence  shows  so  little 
demand  for  service  between  the  boat  landing  and 
points  on  applicant's  bus  route  south  of  Walnut  street 
in  Niagara  Falls  as  to  make  it  evident  that  the  prin- 
cipal traffic  to  and  from  the  boat  landing  would  be 
through  traffic  to  Niagara  Falls  in  competition  with 
the  other  lines  mentioned. 

A  disposition  of  the  application  in  conformity  with 
the  views  above  expressed  calls  for  a  dismissal  thereof, 
unless  the  applicant  will  file  a  stipulation  not  to  carry 
passengers  between  the  boat  landing  at  Lewiston  and 
points  south  of  Walnut  street  in  the  city  of  Niagara 
Falls,  the  terms  of  the  stipulation  and  of  the  order  to 
be  settled  by  the  Chairman. 

Fennell  and  Kellogg,  Commissioners,  concur ;  Irvine, 
Commissioner,  not  voting;  Barhite,  Conmiissioner, 
absent 
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In  the  Matter  of  the  Petition  of  United  States  Rail- 
BOAD  Administration  —  Pennsylvania  Railroad  — 
under  Section  54,  Railroad  Law,  for  Consent  to  the 
Discontinuance  of  the  Services  of  an  Agent  at  the 
Pine  Valley  Station,  Chemung  County 

Case  No.  6961 

(Public  Service  Commission,  Second  District,  January  22,  1920) 

Application  in  behalf  of  a  railroad  for  leave  to  discontinue  a 
station  on  one  of  its  branch  lines  denied. 

The  petitioner  herein  asks  for  leave  to  discontinue  the 
services  of  an  agent  at  a  small  station  on  a  branch  of  the 
Pennsylvania  railroad  located  in  this  State.  The  evidence  shows 
that  the  business  at  said  station  has  fallen  off  materially  and 
that  the  total  revenue  accruing  to  the  railroad  from  such 
station  amounts  to  less  than  the  agent's  salary  which  has 
been  increased  several  times  although  the  business  at  the  said 
station  has  decreased.  Held,  that  the  railroad's  loss  in  operat- 
ing said  station  is  caused  by  the  increase  of  the  agent's  salary 
as  well  as  by  the  diminution  of  business;  that  it  not  having 
oeen  shown  that  such  salary  is  in  reasonable  accord  with 
the  cost  of  personal  service  in  that  locality  and  that  such 
reasonable  cost  would  entail  a  loss  to  the  company  greater 
than  commensurate  with  the  public  convenience  of  an  agency 
station,  the  petition  is  denied. 

Alexander  S.  Diven,  as  attorney  for  petitioner. 

Frank  S.  Bentley,  as  attorney  for  objectors. 

By  the  Commission. —  The  petitioner  asks  permis- 
sion to  discontinue  the  services  of  an  agent  at  Pine 
Valley,  a  station  located  on  the  Elmira  division  of 
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the  Pennsylvania  railroad.  Pine  Valley  is  a  small 
hamlet  with  a  population  of  about  200.  The  next  sta- 
tion north  is  Millport,  two  and  nine-tenths  miles,  and 
the  next  station  south  is  Horseheads,  four  and  four- 
tenths  miles.  There  is  also  an  electric  railroad  and 
an  improved  state  highway  paralleling  the  petitioner's 
railroad  between  Elmira  and  Watkins,  the  above  sta- 
tions being  intermediate.  The  electric  railroad  fur- 
nishes freight  and  express  service. 

Petitioner  claims  that  the  business  of  the  station 
has  fallen  off  to  such  an  extent  that  the  discontinuance 
of  an  agent  will  bring  small  inconvenience  to  the  public 
and  be  in  the  line  of  economy  on  the  part  of  the 
railroad. 

The  station  receipts  for  1918  follow:  January, 
$26.41;  February,  $64.23;  March,  $172.70;  April, 
$64.50;  May,  $86.29;  June,  $81.15;  July,  $52.96; 
August,  $69.24;  September,  $202.17;  October,  $224.95; 
November,  $378.31;  December,  $148.85.  Total, 
$1,571.76. 

The  agent  *s  salary  for  1918  was  $1,253.52.  Express 
business  for  the  same  period  was  $270.93. 

Eeceipts  for  the  first  eight  months  of  1919  follow 
January,  $128.68 ;  February,  $167.52 ;  March,  $124.84 
April,  $62.35;  May,  $84.20;  June,  $50.54;  July,  $65.33 
August,  $59.21.    Total,  $742.67. 

The  agent's  salary  for  the  same  period  was  $1,063.96. 
While  the  first  eight  months  of  1919  show  a  loss,  it 
must  be  taken  into  account  that  these  are  the  lean 
months  for  shipping  in  a  farming  conununity. 

From  April  1,  1910,  to  September  16,  1917,  the 
agent's  salary  was  $57.70  per  month.  His  duties  then 
included  station  services  incident  to  the  operation  of 
Sunday  trains.  From  September  16,  .1917,  to  January 
1,  1918,  his  salary  was  $64.15  per  month.  On  January 
1,  1918,  it  was  increased  to  $81.78  per  month  and  on 
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October  1,  1918,  he  was  put  on  an  hourly  basis  of 
forty-eight  cents  per  hour,  amounting  to  $99.84  for 
twenty-six  days  of  eight  hours  each. 

WiUiam  C.  Palmer,  the  agent  at  Pine  Valley,  testi- 
fied that  he  commenced  working  for  the  company  in 
1870;  was  appointed  agent  at  the  Pine  Valley  station 
in  1872;  has  been  acting  continuously  as  agent  there 
since  that  time;  has  been  postmaster  forty  years  at 
the  railroad  station  postoffice,  the  only  postoffice  in 
Pine  Valley;  that  his  commissions  as  postmaster  run 
from  seven  dollars  to  fifteen  dollars  a  month  and  that 
he  receives  10  per  cent  commission  on  express  busi- 
ness. 

If  the  railroad  agency  is  discontinued,  the  postoffice 
and  the  express  office  will  of  course  be  discontinued. 

The  loss  to  the  railroad  is  due  to  the  increase  in 
the  agent's  salary  as  well  as  to  the  decrease  in  the 
business  of  the  station.  The  petitioner  not  showing 
that  the  present  salary  of  the  station  agent  is  in 
reasonable  accord  with  the  cost  of  personal  service  in 
that  locality,  and  failing  to  show  that  such  reasonable 
cost  would  entail  a  loss  to  the  company  greater  than 
commensurate  with  the  public  convenience  of  an 
agency  station,  it  is 

Ordered  that  the  petition  herein  be  and  it  hereby 
is  denied. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of  United 
Traction  Company,  under  Subdivision  1,  Section  49, 
Public  Service  Commissions  Law  and  Section  181, 
Railroad  Law,  as  to  Increasing  Passenger  Fare 

Case  No.  6979 

(Public  Service  Conmiissiony  Second  Distriet,  January  22,  1920.1 


The  petition  of  an  interurban  traction  company  for 

to  increase  its  rate  of  fare  in  each  lone  of  its  system  to 

seven  cents  granted. 
Determination  as  to  certain  arguments  presented  in  behalf  of  one 

of  the  cities  interested  which  are  in  part  independent  of  the 

essential  merits  of  a  rate  case. 

In  August,  1918,  the  petitioner  was  authorized  to  file  tariics 
increasing  its  rates  of  fare  so  as  to  permit  a  rate  of  six 
cents  in  each  of  two  zones  and  a  resultant  fare  of  twelve 
cents  between  the  two  zones  with  transfer  privileges  in  each. 
The  present  application  is  for  a  further  increase  to  seven  cents 
in  each  of  the  zones  with  a  resultant  fare  of  fourteen  cents 
on  the  through  line  with  similar  transfer  privil^es.  No 
attempt  has  been  made  in  the  present  proceeding  to  attack 
the  evidence  and  figures  presented  on  behalf  of  the  petitioner 
except  by  cross-examination.  The  petitioner  bases  its  claim 
upon  the  necessity  of  the  increased  revenue  in  order  to  offset 
increased  operating  expenses  especially  in  its  payrolls.  Several 
of  the  cities  and  one  of  the  villages  served  by  the  petitioner 
advance  the  claim  of  franchise  conditions  which  would,  unless 
waived,  prevent  the  Commission  from  authorizing  any  rates 
beyond  those  therein  fixed.  Several  arguments  in  behalf  of 
the  said  cities  and  viUage  examined  at  leng^  and  determined 
in  the  opinion  herein,  and  the  rule  stated  that  whatever  may 
be  the  power  of  a  municipality  to  limit  a  rate  of  fare  to  be 
charged  by  a  street  railway  within  its  botindaries  as  a  condi- 
tion for  granting  consent  to  construct,  it  is  settled  for  the. 
present  at  least  that  it  may  not  undertake  to  fix  rates  foi: 
travel  extending  outside  of  the  municipality.  For  the  merits 
of  the  application  it  must  be  stated  that  the  operating  revenues 
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haTe  not  risen  to  estimates  made  in  the  1018  opinion  but 
that  the  operating  expenses  have  increased  beyond  the  estimates 
then  made.  The  higher  labor  cost  is  the  chief  reason  for  this 
increase.  A  retroactive  award  was  made  by  the  War  Labor 
Board  after  the  evidence  was  taken  in  that  case  and  before 
the  decision.  This  involved  an  increase  of  about  $100,000 
per  annum.  The  estimates  on  which  the  six  cent  fare  was 
allowed  were  based  on  the  expenses  of  operation  in  1917. 
On  July  1,  1910,  further  increases  were  made  to  practically 
all  employees  except  those  in  the  general  office.  The  estimates 
of  the  company  as  to  this  increase  is  $184,000  a  year.  This 
figure  has  been  found  to  be  practically  correct.  The  main- 
tenance of  way  and  structures  and  maintenance  of  equipment 
were  computed  on  the  average  of  eight  other  large  urban 
traction  companies.  The  present  expenses  reflect  the  generally 
inflated  prices  of  the  present  day.  No  proof  has  been  offered 
of  any  extravagance  on  the  part  of  the  petitioner.  Reluctant 
as  the  Commission  is  to  permit  any  further  increase  in  rates, 
there  seems  to  be  no  escape  and  no  method  has  been  devised 
whereby  any  lower  or  different  rate  than  seven  cents  for 
each  zone  can  be  justified.     Ordered  accordingly. 

John  E.  MacLean  and  H.  T.  Newcomb,  as  attorneys 
for  United  Traction  Company. 

Arthur  L.  Andrews,  Corporation  Counsel,  and  J.  J. 
McManus,  Assistant  Corporation  Counsel,  for  the  city 
of  Albany. 

William  E.  Fitzsimmons,  as  attorney  for  Albany 
Chamber  of  Commerce. 

Chester  Wood,  Corporation  Counsel,  for  the  city 
of  Watervliet. 

Arthur  B,  Lanphier,  Corporation  Counsel,  for  the 
city  of  Rensselaer. 

J.  E.  Wilbur  representing  R.  J.  Lemmon,  Chief  of 
the  Public  Service  Division  of  Watervliet  Arsenal. 
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Irvine,  Commissioner. —  August  13, 1918,  the  United 
Traction  Company  was  authorized  to  file  tariffs 
increasing  its  rates  of  fare  in  such  manner  as  to  permit 
a  rate  of  six  cents  in  the  Troy  zone,  six  cents  in  the 
Albany  zone  and  a  resultant  rate  of  twelve  cents 
between  the  two  zones,  with  transfer  privileges  in 
each.  The  company  now  applies  to  be  permitted  to 
make  a  further  increase  to  seven  cents  in  each  of  the 
zones  with  a  resultant  fare  of  fourteen  cents  on  the 
through  lines,  with  similar  transfer  privileges.  The 
fundamental  questions  relating  to  rates  on  this 
system  were  discussed  and  decided  in  the  1918  case, 
7  Public  Service  Commission  Reports,  Second  Dis- 
trict, 207;  17  State  Dept.  Rep.  371.  These  need 
not  be  again  considered.  In  this  case  no  attempt 
has  been  made  except  by  cross-examination  to  attack 
the  evidence  and  figures  presented  on  behalf  of 
the  petitioner.  The  case  of  the  petitioner  is  based 
upon  the  claim  of  the  necessity  of  increased  revenues 
in  order  to  offset  increased  operating  expenses,  espe- 
cially in  its  payrolls.  Before  considering  this  feature 
it  becomes  necessary  to  consider  certain  arguments 
presented  on  behalf  of  the  city  of  Watervliet,  based  on 
a  ground  to  some  extent  independent  of  what  may  be 
considered  the  essential  merits  of  a  rate  case. 

The  city  of  Troy,  the  city  of  Watervliet  and  the 
village  of  Green  Island  claim  the  existence  of 
franchise  conditions  which,  under  the  decision  of 
Court  of  Appeals  in  Matter  of  Quinby  v.  Public 
Service  Commission,  223  N.  Y.  244,  would,  unless 
waived,  prevent  the  Commission  from  authorizing 
any  rates  beyond  those  therein  fixed.  The  city  of 
Troy,  by  ordinance  dated  July  17,  1919,  waived  the 
limits  in  its  franchise  insofar  as  to  authorize,  in  the 
event  that  this  Commission  should  determine  that  such 
increase  should  be  granted,  a  fare  not  in  excess  of 
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seven  cents  within  the  city  of  Troy  and  purporting  to 
make  a  like  restriction  to  seven  cents  between  points 
within  the  city  of  Troy  and  points  outside  thereof 
where  the  six  cent  fare  is  now  collected.  The  village 
of  Green  Island  claimed  a  restriction  of  five  cents  from 
points  within  the  village  of  Green  Island  to  points 
within  the  city  of  Cohoes  and  from  points  within  the 
village  of  Green  Island  to  points  within  the  city  of 
Troy  and  to  points  in  and  between  the  village  of  Green 
Island  and  the  city  of  Watervliet,  the  city  of  Cohoes, 
the  village  of  Waterford  and  the  city  of  Troy.  It  has 
passed  a  further  ordinance  waiving  these  rights  to  the 
extent  of  permitting  a  fare  of  seven  cents  within  such 
limits.  The  city  of  Watervliet  claims  a  franchise 
limitation  of  five  cents  between  points  in  the  city  of 
Watervliet  and  points  within  the  city  of  Troy. 

No  question  arises  in  direct  connection  with  the 
Troy  waiver  and  there  was  no  appearance  at  the  hear- 
ings on  behalf  of  the  city  of  Troy.  Nothing  in  the 
order  which  will  be  made  would  run  counter  to  the 
direct  terms  of  the  Green  Island  waiver.  It  is,  how- 
ever, strongly  insisted  that  no  increase  can  be  made 
beyond  the  present  rates  affecting  the  city  of  Water- 
vliet. The  only  franchise  restriction  called  to  the 
attention  of  the  Commission  by  the  city  of  Watervliet 
is  in  a  franchise  granted  to  the  Schenectady  Railway 
in  1902.  This,  so  far  as  pertinent  to  the  present  case, 
is  as  follows :  *  *  Said  company  shall  carry  passengers 
and  not  charge  nor  receive  a  fare  exceeding  five  cents 
for  passage  on  its  cars  from  any  point  in  the  city  of 
Watervliet  to  any  point  within  the  city  of  Troy  or 
from  any  point  in  the  city  of  Troy  to  any  point  within 
the  city  of  Watervliet.'^  The  franchise  is  for  the 
construction  of  tracks  by  the  Schenectady  Railway 
Company  along  certain  streets  in  the  city  of  Water- 
vliet from  the  line  between  the  city  and  the  town  of 
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Colonie  to  a  point  at  Third  avenue  and  Twenty-fifth 
street  in  the  city  of  Watervliet  where  connection  was 
made  with  the  lines  of  the  United  Traction  Company. 
The  Schenectady  Company  first  operated  its  cars  over 
this  track  and  over  lines  of  the  United  Traction  Com- 
pany into  the  city  of  Troy,  but  subsequently  the  United 
Traction  Company,  by  contract  with  the  Schenectady 
Company,  took  over  the  operation  of  the  Schenectady 
cars  within  the  limits  of  the  cities  of  Watervliet  and 
Troy  and  the  franchise  was  transferred  to  the  United 
Traction  Company.  It  will  be  seen  that  there  is  no 
restriction  on  rates  to  and  from  points  whoUy  within 
the  city  of  Watervliet.  The  plain  object  of  the  restric- 
tion was  to  secure  a  single  fare  between  the  city  of 
Watervliet  and  the  city  of  Troy.  The  nature  of  this 
franchise  was  discussed  in  Matter  of  Schenectady  Rail- 
way Company,  Case  6583,  decided  May  30,  1919,  20 
State  Dept.  Bep.  25.  The  question  here  presented  was 
then  decided  adversely  to  the  contention  of  the  city 
of  Watervliet.  A  similar  question  has  recently  been 
decided  in  the  same  manner.  Wilkins  v.  New  York 
State  Railways,  decided  November  25,  1919,  22  State 
Dept.  Rep.  1.  The  question  was  also  similarly  deter- 
mined by  the  Supreme  Court  at  Special  Term  in 
Matter  of  Koehn  v.  Public  Service  Commission,  107 
Misc.  Rep.  151.  Whatever  may  be  the  power  of  a 
municipality  to  limit  a  rate  of  fare  to  be  charged  by 
a  street  railway  within  its  boundaries  as  a  condition 
for  granting  consent  to  construct,  it  is  settled  for  the 
present  at  least  that  it  may  not  undertake  to  fix  rates 
for  travel  extending  outside  of  the  municipality. 

It  is,  however,  argued  that  the  city  of  Troy  and  the 
village  of  Green  Island  attached  to  their  present  waiv- 
ers a  condition  that  they  should  become  effective  only 
when  and  if  all  other  municipalities  should  grant  sim- 
ilar waivers  and  that  this  action  tied  up  the  city  of 
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Troy  and  the  village  of  Green  Island  with  the  city  of 
Watervliet  in  such  a  manner  as  to  prevent  any  waiver 
from  becoming  effective  unless  and  until  all  three 
municipalities  joined  in  similar  waivers.  When  we 
examine  the  Troy  ordinances  we  find  that  the  following 
provision  must  be  the  one  relied  on :  '  ^  This  ordinance 
shall  be  of  no  force  or  effect  until  all  of  the  municipal- 
ities where  said  company  now  operates  and  maintains 
portions  of  its  railroad  under  franchise  or  franchises 
containing  limitations  as  to  the  amount  of  fare  that 
may  be  collected  within  the  limits  of  such  municipal- 
ities shall  by  appropriate  action  suspend  the  operation 
of  such  provisions  for  a  period  of  one  year,  at  least, 
from  the  entry  of  an  order  of  the  Public  Service  Com- 
mission of  the  State  of  New  York  as  aforesaid  or  until 
such  further  time  as  said  municipalities  deem  proper." 
The  Green  Island  ordinance  is  of  the  same  tenor. 
Troy  is  the  only  municipality  which  granted  a  fran- 
chise containing  a  limitation  as  to  the  amount  of  fare 
to  be  collected  **  within  the  limits  of  such  municipal- 
ity." The  attempted  restrictions  in  Watervliet  and 
Green  Island  extending  beyond  the  limits  of  the  munic- 
ipalities were  void  and  no  waivers  are  required. 
Therefore  the  Troy  waiver  is  complete  within  itself 
and  the  Watervliet  restrictions  must  be  disregarded. 

Approaching,  then,  the  merits  of  the  application  we 
find  that  the  operating  revenues  have  not  quite  met 
the  estimates  made  in  the  1918  opinion.  We  also  find 
that  the  operating  expenses  have  been  largely 
increased  beyond  the  estimates  then  made.  The  chief 
reason  for  the  increase  is  higher  labor  costs.  A  retro- 
active award  was  made  by  the  War  Labor  Board  after 
the  evidence  was  taken  in  the  1918  case  and  before 
the  decision.  This  involved  an  increase  of  about 
$100,000  per  annum.  In  constructing  an  income 
account  on  the  basis  of  the  six  cent  fare  allowed  in 
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that  case  operating  expenses  were  based  on  those  of 
1917  and  so  appear  in  the  table  on  7  Public  Service 
Commission  Eeports,  Second  District,  218.  July  1, 
1919,  further  increases  were  made  not  only  to  motor- 
men  and  conductors  but  to  practically  all  employees 
except  those  in  the  general  office.  The  company  esti- 
mates the  effect  of  these  increases  to  be  $184,000  a 
year.  This  estimate  has  been  checked  as  carefully  as 
possible  with  payroll  statements  of  previous  years  and 
found  to  be  practically  correct.  In  the  table  referred 
to  maintenance  of  way  and  structures  and  maintenance 
of  equipment  were  computed  on  the  average  of  eight 
other  large  urban  traction  companies.  The  actual 
figures  for  the  first  nine  months  of  1919  are  much  in 
excess  of  that  calculation,  but  so  are  the  similar  items 
of  other  companies.  They  generally  reflect  the  great 
increase  in  labor  and  material  costs  of  1919  over  1917 
which  in  turn  reflect  the  generally  inflated  prices  of 
the  present  day.  The  average  for  the  other  roads  in 
maintenance  of  way  and  structures  is  three  and  thirty- 
nine  one-hundredths  cents  per  car  mile,  for  the  United 
Traction  Company  three  and  ninety-four  one-hun- 
dredths cents ;  for  maintenance  of  equipment  the  aver- 
age of  the  other  companies  is  three  and  sixty-eight  one- 
hundredths  cents,  for  the  United  Traction  Company 
three  and  twenty-two  one-hundredths  cents.  Compari- 
sons in  such  matters  as  these  are  of  considerable 
weight  and  this  comparison  does  not  indicate  any 
extravagance  on  the  part  of  the  United  Traction  Com- 
pany. The  increased  cost  of  conducting  transportation 
(wages  of  motormen  and  conductors),  together  with 
the  increased  cost  of  maintenance  of  way  and  of  equip- 
ment practically  account  for  the  failure  of  the  estimate 
for  1918  to  meet  the  situation  in  1919  or  the  probable 
situation  in  1920. 
In  the  calculations  which  have  been  made  the  figures 
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for  the  first  nine  months  of  1919  have  been  used  and 
projected  throughout  the  year  as  a  basis  for  the  1920 
estimate.  It  has  been  found  by  an  examination  of  the 
annual  reports  of  the  company  for  a  series  of  years 
that  the  revenues  and  expenses  for  the  last  half  of  the 
year  are  surprisingly  close  to  those  of  the  first  half 
and  that  those  for  the  third  quarter  correspond  as 
closely  with  the  fourth.  The  writer,  prior  to  this 
examination,  was  of  the  opinion,  based  on  examining 
the  affairs  of  other  companies,  that  the  first  half  of 
the  year  would  show  smaller  revenues  and  higher 
expenses  than  the  last  half.  This  is  not  true  of  the 
United  Traction  Company.  The  difference  is  so  slight 
that  any  error  caused  by  estimating  the  entire  year 
on  the  basis  of  nine  months'  operation  could  not  pos- 
sibly affect  the  result.  The  first  nine  months  of  1919 
have  been  taken  rather  than  the  year  ending  Septem- 
ber thirtieth  because  the  last  quarter  of  1918  was 
abnormal  The  six  cent  fare  was  then  new  and 
undoubtedly  the  number  of  revenue  passengers  was 
decreased  because  of  the  increased  fare  more  in  that 
quarter  than  in  subsequent  quarters.  Furthermore, 
there  was  a  very  large  decrease  in  the  number  of 
revenue  passengers  due  to  the  epidemic  of  influenza. 
To  use  the  entire  year  ending  September  thirtieth 
would  be  misleading  for  these  and  perhaps  for  other 
reasons  and  would  point  to  a  worse  plight  for  the  com- 
pany than  we  find  it  to  be  in  by  calculating  the  calendar 
year  1919  on  the  basis  of  the  first  nine  months' 
operations. 

The  number  of  passengers  in  the  three  quarters 
taken  for  comparison  as  compared  with  corresponding 
quarters  under  the  five  cent  fare  decreased  4.26  per 
cent.  What  the  effect  of  a  further  increase  of  one  cent 
would  be  it  is  impossible  to  conjecture  with  any  degree 
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ESTIMATBD     InCOMB     ACCOUNTS    OF    UNITED     TrACTION     CoMPANT, 

With  and  Without   Considbbino 


Xtom 


PaLBMoger  revenues , 

Other  transportation  revenues 

Revenue  from  other  railway  operations. 


Total  railway  operating  revenues . 


Maintenance  of  way  and  stnietures  expenses  exclusive  of 
depreciation. 

Depreciation  of  way  and  structures  (2%  estimated  investr 
ment  as  per  Opinion  No.  356) 

Maintenance  of  equipment  expenses,  exclusive  of  deprecia- 
tion 


D4)reciation  of  equipment  (2%  estimated  investment  as 

per  Opinion  No.  366) 

Power  expenses 

Conducting  transportation  expenses 

Traffic  expenses 

General  and  miscellaneous  expenses 


Total  railway  operating  expenses . 


Net  operating  revenue 

Taxes  assignable  to  railway  operations. 


Operating  income. 


Rent  for  leased  roads. 
Other  rents 


Total  rente. 


Amount  available  for  return  on  capital  invested  in  railway 

properties 

Non-operating  income 


Qross  corporate  income. 


Interest  on  funded  debt . 
Interest  on  flooting  debt. 
Other  deductions 


Total  deductions 

Net  ooiporate  inoome. 


Passenger  Cares. 


Revenue  ear-miles. 


Income 

account  for 

9  months 

ended 

S^t  30. 1019 

(1) 


DoOors 
2,055.790 
6.063 
36.446 


2.096.306 


242.282 


107,034 

10.876 

164.033 

046.106 

67 

266.663 


1.827.760 


268.568 
154.600 


114.058 


23,624 
7.320 


30,063 


83.105 
205.340 


288,446 


235.966 

143.115 

1.206 


380.286 


84.408.809 


6.146,400 


Income 

account. 

estimated, 

12  months 

ending 

Deo.  31, 1920. 

etc.  (see 

Notel) 

(2) 


DoOors 
2.741,066 
6,751 
47.261 


2.706.077 


320.200 


304.000 

26,500 

237,800 

1.341,400 

2.000 

856,530 


2.588,430 


206.647 
206,000 


647 


31,499 
9.772 


41.271 


273,' 787 


233.163 


314,620 

100.820 

1.607 


607.047 


t7S,884 

46.871.746 

8.103.867 


\  (Col.  2)  Income  account,  estimated,  for  12  months  ending  December  31. 1020.  revenues 
being  based  on  first  0  months  of  1010  and  expenses  on  company's  estimate  for  six  months 
of  1920.  the  aggregate  varying  but  slightly  from  four  times  expenses  for  third  quarter 
of  1010. 

'  ^Col.  3)  On  basis  of  7  cente  fare  with  5  per  cent  reduction  in  number  of  passengers 
earned,  and  with  expenses  computed  on  basis  used  in  column  2. 

*  (0>1.  4)  On  basis  of  7  cents  for  a  single  fare  or  i  ticketo  for  25  cente;  assuming  that 
75  ner  cent  of  |>a8sengeTS  will  purchase  tickets  and  that  in  remaining  25  per  cent  there 
will  be  a  reduction  of  5  per  cent;   expenses  computed  on  basis  used  in  columns  2  and  3. 

*  (Col.  5)  On  basis  of  7  cents  fare  with  5  per  cent  reduction  in  number  of  passengers 
earned,  with  maintenance  way  and  structures  and  equipment  based  on  average  per  car-mile 
as  obtained  from  1U18  operations  of  eight  other  companies:  depreciation  of  way  and 
Btniotures  and  of  equipment  based  on  estimates  used  in  Opinion  No.  356.  ease  Na  6098. 
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Showing  thb  Pobbiblb  Approximatb  Rssultb  of  Vabious  Rates 
Elsmbnt  of  Dbpbbciation 


Estimated  income  account  for  year 


7  cents 

fsr«.5% 

reduction 

pasBengers, 

etc.  (see 

Note  2) 

(3) 

7  cents 

fare  or  4 

tickets  for 

25  cents. 

etc.  (see 

Note  3) 

(4) 

7  cento 

fare,  5% 

reduction 

passengers. 

etc.  (see 

Note  4) 

(5) 

7  cento 

fare,  10% 

reduction 

passengers, 

etc.  (see 

Note  5) 

(6) 

7  cento 
fare  or  4 
ticketo  for 
25  cento, 
etc.  (see 
Note  6) 
(7) 

7oento 
fare  or  6 
ticketo  for 
40  cents, 
etc.  (see 
Note  7) 
(8) 

/>oUar« 
8,050.471 
6,751 
47.261 

DoUart 
2.912.856 
6,751 
47,261 

DftOart 
3.050.471 
6.751 
47.261 

DoOors 
2,880.920 
6,751 
47,261 

DoOors 
2,912.856 
6,761 
47,261 

DoUart 
3,056.205 
6,761 
47,261 

3.104.483 

2,966.868 

3.104,483 

2,943,932 

2.966,868 

3,110,217 

320.200 

820,200 

278,063 

109,735 

802,050 

54.868 

237,800 

1.341,400 

2,000 

356,530 

278.083 

100.735 

302.059 

54.868 

237.800 

1.341.400 

2.000 

356.530 

278,083 

109,735 

302.059 

54.868 

237.800 

1.341.400 

2,000 

356.530 

278,088 

109.735 

802.059 

54.868 

237.800 

1.341.400 

2.000 

356.530 

804.000 

26.500 

237.800 

1.341.400 

2.000 

356.530 

804.000 

26.500 

237,800 

1.341.400 

2,000 

356.530 

2.588,430 

2.688,430 

2,682,475 

2,682.475 

2.682.475 

2.682.476 

516.053 
206.000 

878,438 
206,000 

422,008 
206,000 

261,457 
200.000 

284,893 

206,000 

427.742 
206.000 

310.053 

172  438 

216.008 

55.457 

78.393 

221.742 

31.490 
9.772 

31,499 
9,772 

31.499 
9.772 

31.499 
9.772 

31.499 
9,772 

31,409 
9,772 

41.271 

41,271 

41,271 

41,271 

41,271 

41,271 

268.782 
273.787 

131.167 
273.787 

174.787 
273,787 

14,186 
273,787 

37.122 
273.787 

180,471 
273,787 

542.560 

404,954 

448,524 

287.073 

310.909 

454,258 

314.620 

190.820 

1.607 

314,620 

190,820 

1,007 

314.620 

190.820 

1.607 

314.620 

190,820 

1,607 

314.620 

190.820 

1,607 

314,620 

190.820 

1,607 

507,047 

507,047 

507,047 

507,047 

507.047 

607.047 

35.522 

48.578.158 

8.193.867 

lot, 098 
/  34,403,809 
j    at  6}  cento 
1  10,894,539 
\  at  7  cento 
8,193.867 

68,6»S 

48.678.158 

8.193,867 

»19,07A 

41.284,570 

8.193,867 

196,188 
1  84,403.809 
/     at  6i  cento 
\    10.804,539 
\     at  7  cento 
8,193,867 

6t,789 

34.403.809 

at  6i  cento 

10.894,539 

at  7  cento 

8,193.867 

'  (CoL  6)  On  basis  of  7  cento  fare  with  10  per  cent  reduction  in  number  of  passengers 
earned,  with  maintenance  way  and  structures  and  equipment  based  on  average  per  car-mile 
as  obtained  from  1918  cq^erations  of  eight  other  companies;  depreciation  of  way  and 
structures  and  erf  equipment  based  on  estimates  used  in  Opinion  No.  356.  case  No.  6098. 

*  (Col.  7)  On  basis  of  7  cento  for  a  single  fare  or  four  ticketo  for  25  cento;  assuming 
that  75  per  cent  of  passengers  will  purchase  ticketo  and  that  in  remaining  25  per  cent 
there  will  be  a  reduction  of  5  per  cent;  maintenance  and  depreciation  bases  as  in  column  5. 

'  (CoL  8)  On  basis  of  7  cento  for  a  single  fare  or  6  ticketo  for  40  cento;  siwuming  that 
75  per  cent  of  passengers  will  purchase  ticketo  and  that  in  remaining  25  per  cent  there 
wilfberedttotion  of  5  per  sent;  maiatenanoe  and  depreciation  bases  as  in  oolumos  5, 6  and  7. 


246       State  Depabtment  Befobts 

[VoL  22]    Pablio  Service  Gommiflsion,  Second  District 

of  certainty.  Where  rates  in  other  cities  have  been 
increased  there  has  been  with  two  exceptions  a  decrease 
in  the  number  of  revenue  passengers.  A  seven  cent 
fare  has  been  permitted  to  several  other  city  companies 
but  they  operate  in  smaller  communities  and  local  con- 
ditions so  greatly  affected  the  problem  that  no  gener- 
alization applicable  to  the  United  Traction  Company 
is  possible.  If  the  larger  cities  are  taken  we  find  under 
an  increase  of  from  five  to  six  cents  there  has  been  an 
actual  increase  in  the  number  of  passengers  in  Syra- 
cuse and  a  marked  decrease  in  Utica.  Local  conditions 
due  to  the  armistice  and  consequent  industrial  changes 
seem  chiefly  accountable  for  this  difference.  In  the 
absence  of  data  pennitting  a  reasonable  deduction  as 
to  the  effect  of  a  further  increase,  the  reduction  in 
number  of  passengers  has  been  assumed  at  5  per 
cent  and  also  at  10  per  cent  in  the  accompanying 
calculations. 

In  the  accompanying  table  the  actual  income  account 
for  nine  months  ending  September  30, 1919,  appears  in 
the  first  column.  This  is  projected  through  the  year  in 
the  second  colunm,  including  the  advanced  labor  costs. 
It  shows  a  net  operating  revenue  of  $206,647.  When 
taxes  and  rents  are  deducted  this  becomes  a  deficit  of 
$40,624  and  leaves  a  net  corporate  deficit  of  $273,884. 
It  is  evident,  therefore,  that  the  company  is  entitled 
to  some  relief.  The  remaining  columns  are  estimates 
on  different  bases,  first,  on  the  assumption  of  a  seven 
cent  cash  fare  and,  next,  on  the  assumption  of  a  seven 
cent  cash  fare  and  certain  possible  ticket  rates. 
Columns  3  and  4  are  based  on  the  company's  evidence 
as  to  operating  expenses.  The  remaining  columns  are 
based  on  calculations  of  operating  expenses  con- 
structed in  a  manner  similar  to  the  plan  used  in  the 
1918  opinion  but  with  varying  assumptions  as  to  rates 
of  fare  and  decrease  in  number  of  passengers. 
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Before  undertaking  any  deductions  from  the  figures 
presented  some  further  explanation  is  necessary.  As 
already  stated  the  second  column  is  a  constructive 
income  accotmt  for  the  year  1920  based  on  the  actual 
operations  of  the  first  nine  months  of  1919  assuming 
the  present  fare  to  continue  but  adjusting  items  involv- 
ing labor  to  the  present  rates.  The  increases  made 
July  1, 1919,  appear  in  the  first  column  only  as  involved 
in  the  operations  of  the  third  quarter. 

Effective  January  1,  1918,  there  was  a  revision  of 
the  uniform  system  of  accounts  adopted  by  the  Com- 
mission. This  creates  certain  apparent  discrepancies 
between  the  table  above  referred  to  in  the  1918  opinion 
and  the  table  now  presented.  For  example,  power 
expense  was  formerly  embraced  in  transportation. 
Now  the  item  of  transportation  is  subdivided  into 
power  expense  and  conducting  transportation.  In 
1917  there  was  a  charge  of  $111,192  for  rent.  This  is 
largely  transferred  to  general  and  miscellaneous 
expense  account,  making  a  corresponding  increase  in 
the  latter  item. 

On  every  basis  assumed  and  with  each  assumption 
as  to  new  rates  of  fare  it  seems  that  a  deficit  would 
unavoidably  result  except  on  the  assumption  of  a 
straight  seven  cent  fare  and  expenses  computed  accord- 
ing to  the  company's  estimate  which  contains  no  pro- 
vision for  depreciation  of  equipment.  With  the  rather 
modest  rate  of  2  per  cent  for  such  depreciation  a 
deficit  would  still  result.  By  deficit  is  here  meant  net 
corporate  deficit.  We  are  assuming  that  the  company 
is  entitled  to  earn  a  fair  return  on  at  least  the  amount 
of  its  funded  debt,  that  is,  it  should  in  all  events  be 
permitted,  if  possible,  to  earn  at  least  the  interest  on 
its  bonds.  An  appraisement  would  probably  show  that 
it  is  entitled  to  earn  a  return  on  a  much  larger  sum. 
There  is  included  in  the  tables  an  item  of  $190,820  as 
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interest  on  floating  debt.  This  is  practically  all  on 
account  of  loans  made  for  the  support  of  the  Hudson 
Valley  Bailroad.  The  item  of  non-operating  income 
is  $273  J87  and  this  is  practically  all  income  derived 
from  the  Hudson  Valley  Bailroad.  If  Hudson  Valley 
matters  were  to  be  eliminated  entirely  the  deficit  would 
be  about  $80,000  more  than  appears  from  the  table. 

It  is  altogether  probable,  that  with  conditions 
unchanged  except  as  to  the  rate  of  fare  the  reduction 
in  the  number  of  i>assengers  may  be  more  than  5  per 
cent  as  assumed  in  table  3  and  less  than  10  per  cent 
as  assumed  in  table  6.  If  it  proves  to  be  much  more 
than  5  per  cent,  the  net  corporate  income  disclosed 
by  table  3  would  disappear. 

In  estimating  the  probable  results  of  a  seven  cent 
cash  fare  with  certain  possible  ticket  rates  the  assump- 
tion was  made  that  75  per  cent  of  the  passengers  would 
use  tickets.  If  it  be  assumed  that  only  50  per  cent 
would  use  tickets  and  that  there  would  be  a  5  per  cent 
reduction  in  the  remaining  number  of  cash  passengers 
the  passenger  revenues  should  be  $2,958,727.  Assum- 
ing that  only  25  per  cent  would  use  tickets  the  pas- 
senger revenues  should  be  $3,004,599.  A  deficit  would 
still  result.  On  the  basis  of  six  tickets  for  forty  cents 
there  would  be  very  little  change  in  the  estimate  made 
in  column  8  whether  it  be  assumed  that  50'  per  cent 
or  25  per  cent  would  use  tickets.  As  a  practical  matter 
the  reduction  in  rate  for  the  tickets  would  be  so  small 
that  very  few  would  use  them  and  the  calculations 
based  on  a  cash  fare  would  really  be  applicable. 

Reluctant  as  the  Commission  is  to  permit  any 
further  increase  in  rates  there  seems  to  be  no  escape, 
and  no  method  has  been  devised  whereby  any  lower 
or  different  rate  than  seven  cents  for  each  zone  can 
be  justified. 

In  thQ  brief  presented  on  behalf  of  the  Chamber  of 
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Commerce  of  Albany  several  pertinent  suggestions  are 
made  to  the  general  effect  that  efforts  should  be  made 
to  increase  revenue  by  means  of  increased  travel 
rather  than  by  increased  rates^  but  the  most  important 
of  the  detailed  suggestions  involve  the  construction 
of  new  lines,  the  purchase  of  new  equipment  and  sim- 
ilar  capital  expenditures.    In  the  present  condition  of 
this  company,  in  the  present  condition  of  traction  com- 
panies generally  and  in  the  present  condition  of  the 
money  market,  to  withhold  relief  at  present  because 
the  addition  of  a  large  amount  of  fixed  capital  might 
render  such  relief  unnecessary  would  be  like  withhold- 
ing food  from  a  man  until  he  should  raise  a  crop  on 
land  he  doesn't  own  and  has  no  means  of  acquiring. 
Undoubtedly  some  of  these  expenditures  for  extensions 
and  improvements  are  highly  desirable  and  should  be 
made  as  soon  as  the  credit  of  the  company  and  general 
conditions  make  it  possible  to  finance  them.    It  may 
well  be  that  certain  suggestions  made  by  counsel  for 
the  chamber  involving  changes  in  routes  and  operation 
would  tend  to  increase  travel.    The  attention  of  the 
company  is  called  to  these  suggestions  and  they  will 
undoubtedly  be  adopted  if  found  practicable.     The 
company  certainly  can  have  no  desire  to  avoid  meas- 
ures within  its  power  which  promise  increased  revenue 
without  disproportionate  increase  in  expenses. 

The  order  should  be  limited  to  one  year  from  the 
time  of  entry  in  order  to  preserve  the  limit  in  the 
waiver  of  the  Troy  franchise.  The  term  should  also 
be  brief  because  of  the  vestige  of  hope  remaining  that 
a  return  to  more  nearly  normal  conditions  or  some 
happy  discoveries  may  soon  permit  a  decrease  in  rates. 
The  writer  has  not  ventured  to  express  this  hope  in 
strong  terms.  When  six  cent  fares  were  first  demanded 
he  entertained  a  strong  hope  that  they  would  not  be  of 
long  duration.    Instead  of  their  passing  away,  seven 
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cents,  eight  cents  and  ten  cents  have  become  common 
rates  of  fare  even  in  the  largest  cities  of  the  country. 
These  have  been  reached  in  spite  of  the  efforts  of  those 
most  familiar  with  traction  financing  and  operation 
to  devise  some  method  by  which  solvency  of  traction 
companies  could  be  sustained  otherwise  than  by  such 
increases. 

Hill,  Chairman,  and  Fennell  and  Kellogg,  Commis- 
sioners, concur;  Barhite,  Commissioner,  not  present. 

In  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  iiame  day  made  the  following  order : 

By  the  Commission. —  On  the  facts  found  and  for 
the  reasons  stated  in  the  accompanying  opinion,  it  is 

Ordered,  1.  That  the  United  Traction  Company  be 
and  it  is  hereby  authorized  to  increase  its  one-way 
fares  for  passenger  travel  over  its  lines  as  herein- 
after  prescribed  in  the  following  described  zones,  sub- 
ject to  conditions  herein  provided: 

Local  zone  (a):  From  six  to  seven  cents.  This 
zone  includes  all  points  within  the  city  of  Albany,  in- 
cluding point  known  as  Garbrance  lane  in  the  town  of 
Colonic ;  also  all  points  within  the  city  of  Rensselaer. 
For  travel  between  points  in  this  zone  requiring  the 
use  of  two  car  lines,  free  transfers  to  be  given  and 
accepted. 

Local  zone  (h):  From  six  to  seven  cents.  This 
zone  includes  all  points  within  the  cities  of  Troy, 
Cohoes  and  Watervliet,  also  the  villages  of  Green 
Island  and  Waterford,  including  points  intermediate 
between  said  cities  and  villages  in  the  towns  of  Colo- 
nic and  Waterford.  For  travel  between  points  in  this 
zone  requiring  the  use  of  two  car  lines,  free  transfers 
to  be  given  and  accepted. 

Through  zone  (c):  This  zone  includes  points  inter- 
mediate between  the  Plaz^i,  terminal  point  in  thQ  city 
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of  Albany,  and  Franklin  square,  terminal  point  in 
the  city  of  Troy,  or  the  through  line  terminal  point 
in  the  city  of  Cohoes.  For  through  travel  between 
said  points,  the  fare  is  not  to  exceed  fourteen  cents. 
Between  said  terminal  point  in  Albany  and  point  in 
the  town  of  Colonie  known  as  Schuyler  bridge,  includ- 
ing points  intermediate  between  said  points,  the  fare 
is  not  to  exceed  seven  cents ;  and  between  said  termi- 
nal point  in  the  city  of  Troy  or  in  the  city  of  Cohoes 
and  a  point  in  the  town  of  Colonie  known  as  Gar- 
brance  lane,  including  points  intermediate  between 
said  points,  the  fare  is  not  to  exceed  seven  cents. 
Free  transfers  to  be  given  for  through  travel  between 
points  in  zone  (a)  and  points  in  zone  (c)  intermediate 
between  Albany  and  Schuyler  bridge,  also  between 
points  in  zone  (b)  and  points  in  zone  (c)  intermedi- 
ate between  Watervliet  and  Garbrance  lane  when  such 
travel  involves  the  use  of  a  local  car  line  and  a 
through  car  line.  The  foregoing  transfer  regulations 
in  combination  will  apply  to  through  travel  between 
points  in  local  zone  (a)  and  points  in  local  zone  (b) 
when  the  travel  involves  the  use  of  car  lines  operating 
in  both  said  local  zones  and  the  through  car  line  oper- 
ating in  through  zone  (c). 

2.  That  the  United  Traction  Company  be  and  it  is 
hereby  authorized  to  publish  and  file  with  the  Com- 
mission in  the  manner  provided  in  the  Public  Service 
Commissions  Law  and  the  regulations  of  the  Com- 
mission established  thereunder  a  passenger  tariff 
containing  the  fare  schedules,  regulations,  and  prac- 
tices as  herein  prescribed,  and  such  tariff  may  be 
made  effective  on  five  days*  notice  to  the  public  and 
the  Commission. 

3.  The  fare  schedules  prescribed  in  this  order  shall 
continue  in  effect*  as  maximum  fares  for  a  period  of 
one  year  after  the  date  of  this  order  unless  the  Com- 
mission shall  in  the  meantime  otherwise  order. 
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In  the  Matter  of  CoNSTRxnNG  Article  XVI  or  the  Tax 
Law,  Added  by  Chapter  627  of  the  Laws  of  1919, 
Relating  to  Salaries  and  Wages  Paid  to  Employees 
of  Corporations  the  Entire  Stock  of  Which  is  Owned 
by  the  United  States 

(Attomey-Oeneral,  Febniary  3,  1920) 

When  emplOTeas  of  corporationB  owned  by  the  United  States  are 
sabject  to  the  New  Yoik  State  income  tax. 

Employees  of  certain  corporations  the  entire  stock  of  which 
is  owned  by  the  United  States  are  not  officials  or  employees 
of  the  United  States  bnt  of  the  corporations,  and  the  salaries 
of  the  officers  and  employees  of  these  corporations  are  sabject 
to  the  New  York  State  personal  income  tax  when  their  salaries 
are  earned  within  the  State  or  when  they  are  residents  of 
the  State. 

Hon.  Engene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an  opin- 
ion thereon,  and,  in  compliance  with  such  request,  the 
following  reply  was  transmitted: 

Newton,  Attorney-General,  by  Ivins,  Deputy, —  I 
have  considered  the  question  of  the  taxability  under 
the  State  Income  Tax  Law  of  salaries  and  wages  paid 
to  employees  of  corporations,  the  entire  stock  of  which 
is  owned  by  the  United  States.  The  corporations  to 
which  my  attention  has  been  specifically  called  are  the 
United  States  Shipping  Board  Emergency  Fleet  Cor- 
poration, the  United  States  Housing  Corporation,  the 
United  States  Food  Administration  Grmn  Corpora- 
tion, the  United  States  Sugar  Equalization  Board,  Inc., 
and  the  De  La  Vergne  Machine  Company.  The  last 
named  was  a  business  corporation,  and  a  going  con- 
cern before  the  stock  was  €tcquired  by  the  United 


CoNSTBucTioN  OF  Tax  Law,  Abtiglb  XVI    253 

ft 

Attorney-General  [Vol.  22] 

States.  The  others  were  formed  under  the  laws  of  the 
District  of  Columbia,  or  of  one  of  the  States,  for  the 
purpose  of  carrying  on  some  activity  deemed  neces- 
sary by  the  government  in  the  prosecution  of  the  war. 

For  its  own  reasons,  the  government  has  seen  fit  to 
carry  on  these  activities  indirectly.  Instead  of  tum- 
.ing  them  over  to  departments  of  the  government,  to  be 
carried  on  by  officers  and  employees  of  the  govern- 
ment, it  has  utilized  independent  corjwrations  —  dis- 
tinct entities  with  legal  personalities.  There  is  no  dif- 
ference between  the  relations  of  employees  of  these 
corporations  to  the  government  and  the  relations  to 
the  government  of  employees  of  pure  business  corpora- 
tions, organized  for  profit  to  their  stockholders,  who 
happen  to  make  contracts  with  the  United  States  for 
supplies.  They  are  not  employees  of  the  United  States, 
but  of  the  corporations. 

Section  359,  subdivision  f  of  the  Tax  Law,  exempts 
from  the  income  tax  **  Salaries,  wages  and  other  com- 
pensation received  from  the  United  States  of  officials 
or  employees  thereof  The  employees  of  the  corpo- 
rations are  not  officials  or  employees  of  the  United 
States,  but  of  the  corporations,  and  they  receive  their 
compensation  not  from  the  United  States,  but  from  the 
separate  personalities,  the  corporations. 

The  fact  that  the  United  States  holds  the  stock  of 
these  corporations  does  not  seem  to  me  to  affect  the 
taxability  of  their  employees.  That  **  corjwrate  fic- 
tion ''  or  **  corporate  individuality  *'  is  sometimes  dis- 
regarded in  equity  is  true  —  where  it  is  being  made  a 
cloak  for  fraud  or  crime.  But  at  law,  the  corporation 
is  a  person,  and  the  stockholders  are  not  regarded. 
Tax  laws  fall  in  the  field  of  law,  not  equity. 

The  fact  that  certain  of  these  corporations  are 
exempted  by  congressional  statute  from  taxation  on 
their  property  or  franchises  does  not  affect  the  tax- 
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ability  of  their  employees  of  their  salaries.  We  do 
not  tax  the  property  or  franchises  of  religious  or  mem- 
bership corporations  or  of  foreign  corporations  not 
registered  to  do  business  in  this  State,  but  we  do 
impose  the  income  tax  on  the  salaries  of  persons 
employed  within  the  State  by  such  corporations,  and 
on  the  salaries  of  residents  employed  by  such  corpora- 
tions within  or  without  the  State.  The  taxability  of  a 
corporation  has  nothing  to  do  with  the  taxability  of 
its  employees. 

I  conclude  that  the  salaries  of  oflScers  and  employees 
of  these  corporations  are  subject  to  the  New  York  per- 
sonal income  tax,  where  those  employees  earn  their 
compensation  within  the  State  or  are  residents  of  the 
State. 

Care  -should  be  taken  to  distinguish  between  depart- 
ments of  the  government  and  their  employees  and  these 
corporations.  The  United  States  Shipping  Board  and 
the  United  States  Food  Administration  are  depart- 
ments of  the  government,  and  their  members  and 
employees  are  oflScials  and  employees  of  the  United 
States.  But  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  and  the  United  States 
Food  Administration  Grain  Corporation  are  distinct 
persons.  In  any  given  case,  care  should  be  taken  to 
make  sure  whether  the  employee  is  an  employee  of 
the  government,  exempted  as  to  his  salary,  or  an 
employee  of  the  corporation,  and  taxable. 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  on  Account  of 
the  Death  of  Ray  Schwabtz,  against  Usher  J. 
Schwartz,  Doing  Business  under  the  Name  of 
Home  Hou-se  and  Window  Cleaning  Company; 
State  Insurakce  Fukd,  Alleged  Insurance  Carrier 

Case  No.  1971604 

In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  on  Account  of 
the  Death  of  Joseph  Zikeski,  against  Cosmopolitan 
House  and  Window  Cleaning  Company;  State 
Insurance  Fund,  Alleged  Insurance  Carrier 

Case  No.  1981191 

(State  Industrial  Commission,  January  20,  1920) 

Qoastion  aa  to  whether  the  employers  of  deceased  workmen  are 
uninsured  employers  or  whether  they  are  insured  in  the 
State  Fund. 

Both  of  these  cases  were  tried  together,  being  on  account  of 
death  while  in  the  regular  course  of  employment,  and  the  facts 
in  each  case  being  so  similar  that  the  evidence  in  the  one 
ease  was  admitted  as  to  the  other.  The  only  question  herein 
is  as  to  the  insurance  carrier,  the  claimants  contending  that 
the  employers  are  both  uninsured  and  the  employers  both 
elaiming  to  be  insured  in  the  State  Fund.  From  all  the  facts 
in  the  case  it  was  found  that  the  attempts  of  the  corporations 
to  withdraw  from  the  State  Fund  were  defective  because  of 
failure  to  comply  with  the  requirements  of  the  statute.  Upon 
the  failure  of  the  said  employers  to  make  all  the  required 
payments  for  premiums  to  the  State  Fund  that  the  law  required, 
the  State  Fund  attempted  to  expel  them  as  members  but  failed 
to  do  so  by  reason  of  defective  notice,  so  that  there  is  here 


256  State  Depabtment  Eeports 

[Vol.  22]  state  Indnstrial  Commission 

an  attempted  withdrawal  from  the  State  Fund  and  an  attempted 
cancellation  by  the  State  Fund  for  non-payment  of  premiunL 
If  either  was  eifectaal  in  law  there  can  be  no  liability  upon 
the  State  Fund  bat  the  award  will  have  to  be  made  against 
the  employers  individually.  Held,  that  from  all  the  facts 
adduced  the  State  Fund  has  failed  to  make  a  valid  cancellation 
of  the  policies  in  these  cases  and  the  employers  have  failed  to 
withdraw.  The  employers  are  liable  for  a  premium  to  the  State 
Fund  for  as  long  as  they  remain  therein  and  on  the  other 
hand  the  State  Fund  must  assume  the  liability  of  the  defend- 
ants in  these  cases. 
Lyon,  C,  dissents. 

Both  of  these  claims  are  on  account  of  death,  and  no 
question  is  raised  as  to  the  accident  or  any  important 
fact,  except  as  to  the  insurance  carrier.  It  is  alleged 
that  they  are  both  uninsured  employers,  while  the  em- 
ployers in  both  cases  claim  that  they  are  insured  in  the 
State  Fund. 

This  claim  arises  out  of  the  fact  that  both  employers 
were  at  one  time  insured  in  the  State  Fund,  but  that 
they  either  withdrew  or  their  policies  were  cancelled 
on  the  2d  day  of  October,  1919,  prior  to  the  date  of  the 
accidents  out  of  which  the  claims  arise. 

The  facts  in  both  cases  are  very  similar  and  they 
were  tried  together,  the  evidence  in  each  case,  so  far  as 
pertinent,  being  admitted  as  to  the  other. 

The  facts,  so  far  as  material,  are  set  forth  in  the 
opinion. 

Bernard  Fliasnick,  for  the  employers. 
Loring  D.  Jones,  for  the  State  Insurance  Fund. 

Floyd  H.  Wilmot,  assistant  counsel  to  the  Comrais-    • 
sion. 

C.  E.  Johnson,  Deputy  Attorney-General. 
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Sayer,  Commissioner. —  The  employers,  XJ.  J. 
Schwartz,  doing  business  as  the  Home  House  and 
Window  Cleaning  Company,  and  the  Cosmopolitan 
House  and  Window  Cleaning  Company,  a  corporation, 
on  or  about  October  2,  1918,  became  insured  in  the 
State  Insurance  Fund,  and  policies  of  insurance  were 
issued  to  them  on  that  date,  upon  the  payment  of  the 
estimated  advance  premium  for  a  six  months*  period. 
It  was  provided  in  the  policies,  as  in  all  State  Fund 
policies,  tliat  later  a  premium  based  on  an  audited  pay- 
roll should  be  computed,  and  if  any  additional  premium 
was  due  the  State  Fund  it  was  to  be  paid  upon  notifica- 
tion by  the  State  Fund.  Subsequent  to  the  issuance 
of  the  policies  there  became  due  certain  amounts  of 
premiums  and  bills  were  sent  for  the  final  adjustment 
of  premiums  for  that  policy  period.  At  the  same  time 
there  became  due  the  advance  premium  for  the  second 
policy  period.  These  amounts  of  premium  were  not 
paid,  and  on  or  about  September  22, 1919,  a  letter  was 
sent  by  the  manager  of  the  State  Fund  calling  atten- 
tion to  the  arrears  of  premium  and  requesting  a 
prompt  settlement.  These  letters  were  not  replied  to 
and  the  said  amounts  of  premium  were  due  and  owing 
to  the  State  Fund  at  the  expiration  of  the  second  policy 
period,  on  October  2,  1919. 

On  or  about  October  1,  1919,  a  letter  was  written  to 
the  State  Insurance  Fund  by  one  Adolph  Schwartz,  as 
president  of  the  Window  Cleaners  Employers*  Pro- 
tective Fund,  stating  that  the  window  cleaners  desired 
to  withdraw  from  the  State  Fund  on  the  expiration  of 
their  policy  period,  October  2, 1919.  The  two  employers 
in  this  proceeding  were  members  of  the  Window 
Cleaners  Protective  Fund  and  their  applications  for 
policies  in  the  State  Fund  had  been  approved  and  pre- 
sented to  the  State  Fund  by  the  said  Adolph  Schwartz, 
and  their  initial  premium  paid  by  check  of  the  treas- 

17 
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urer  of  the  Protective  Fund.  All  of  their  business 
affairs  with  the  State  Fund  were  attended  to  by  the 
said  Adolph  Schwartz  and  I  think  we  have  a  right  to 
assume  that  in  writing  the  letter  of  October  1,  1919, 
purporting  to  withdraw  from  the  State  Fund  Schwartz 
was  acting  as  the  agent  of  the  two  employers  herein, 
as  well  as  of  the  other  members  of  the  Protective  Fund. 

Upon  receipt  of  the  letter  of  Schwartz,  withdrawing 
the  insurance  of  the  Window  Cleaners  from  the  State 
Fund,  Mr.  Baldwin,  the  manager  of  the  State  Insur- 
ance Fund,  wrote  letters  to  each  of  the  employers  in- 
sured in  the  State  Fund,  in  the  so-called  window 
cleaners  group,  and  all  of  whom,  were  members  of  the 
Protective  Fund,  cancelling  the  insurance  policies  is- 
sued to  them,  for  non-payment  of  premiums.  These  let^ 
ters  were  dated  October  2,  1919,  and  were  mailed  by 
registered  mail  to  the  residence  addresses  of  the  em- 
ployers, and  stated  that  the  insurance  was  cancelled 
at  the  expiration  of  the  policy  period,  12  o^dock 
midnight  of  that  day. 

In  the  case  of  U.  J.  Schwartz,  the  notice  of  cancella- 
tion, so  mailed  by  registered  letter  to  his  last  known 
place  of  residence,  was  returned  undelivered.  In  the 
other  case,  however,  the  notice  was  not  returned  and 
we  must  assume  was  delivered.  The  non-delivery  of 
the  registered  letter,  however,  does  not  affect  the  situa- 
tion and  the  notice  was  properly  sent,  whether  it  was 
effectual  or  not.  Matter  of  Skoczlois  v.  Vinocour,  221 
N.  Y.  276. 

We  are  here  met  with  an  attempted  withdrawal  from 
the  State  Fund,  and  an  attempted  cancellation  by  the 
State  Fund  for  non-payment  of  premium.  If  either 
was  effectual  in  law,  then  there  can  here  be  no  liability 
upon  the  State  Fund,  but  the  awards  will  have  to  be 
made  against  the  employers  individually. 

I  am  of  the  opinion  that  the  notice  of  withdrawal  by 
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Schwartz  was  absolutely  ineffectual.  The  right  of  the 
employer  to  withdraw  from  the  State  Fund  is  con- 
tained in  section  100  of  the  Workmen's  Compensation 
Law.  That  section  provides  that  any  employer  may, 
upon  complying  with  subdivisions  2  or  3,  of  section  50, 
of  the  Compensation  Law,  withdraw  from  the  fund 
upon  turning  in  for  cancellation  his  insurance  contract, 
provided  he  is  not  in  arrears  for  premiums  due  the 
fund  and  provided  he  has  given  notice  of  his  intention 
to  withdraw  within  thirty  days  of  the  expiration  of 
the  policy  period.  Here  not  one  of  these  provisions 
was  complied  with.  The  employers  had  not  complied 
with  subdivisions  2  or  3  of  section  50,  that  is,  insured 
with  either  a  stock  or  mutual  company,  or  become  a 
self -insurer  by  permission  of  the  Commission ;  neither 
was  the  policy  turned  in  for  cancellation.  Further,  the 
employers  were  in  arrears  for  payment  of  premiums, 
and  notice  was  not  given  within  what  I  regard  as  the 
fair  intent  of  the  words  '*  within  thirty  days  of  the 
expiration  ' '  of  the  policy  period.  It  seems  to  me  that 
these  words  must  mean  '*  within  not  less  thorn,  thirty 
days  ''  otherwise  they  have  no  meaning  at  all.  The 
obvious  purpose  of  the  provision  is  to  give  the  State 
Fund  at  least  thirty  days  *  notice  of  intention  to  with- 
draw, so  that  an  audit  of  pay-rolls  may  be  obtained 
and  the  accounts  cleared  up  by  the  time  the  withdrawal 
takes  effect.  A  notice  given  only  one  day  before  the 
expiration  of  the  policy  period  does  not,  to  my  mind, 
comply  with  the  spirit  of  the  law. 

We  now  come  to  the  consideration  of  the  question 
of  the  notice  of  cancellation  by  the  State  Fund.  The 
right  to  cancel  arises  under  subdivision  5  of  section  54 
of  the  Compensation  Law.  That  subdivision  reads  as 
follows,  so  far  as  material : 

'  *  5.  Cancellation  of  insurance  contracts. —  No  con- 
tract of  insurance  issued  by  an  insurance   carrier 
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against  liability  arising  under  this  chapter  shall  be 
cancelled  within  the  time  limited  in  such  contract  for  its 
expiration  until  at  least  ten  days  after  a  notice  of  can- 
cellation of  such  contract,  on  a  date  specified  in  such 
notice,  shall  be  filed  in  the  office  of  the  commission  and 
also  served  on  the  employer.  •  *  •  Provided,  however, 
the  rights  to  cancellation  of  a  policy  of  insurance  in  the 
state  fund  shall  be  exercised  only  for  nonpayment  of 
premiums. ' ' 

The  notice  of  cancellation  sent  by  the  manager  of  the 
fund  was  dated  October  21, 1919,  and  mailed  by  regis- 
tered mail  the  same  day,  and  fixed  the  time  for  the 
expiration  of  the  contract  as  midnight  of  that  same 
day.  This  was  not  a  ten  days  *  notice,  such  as  the  law 
contemplates.  It  is  sought  to  excuse  it  on  the  ground, 
first,  that  it  was  merely  supplementary  to  the  notice  of 
withdrawal  of  Schwartz,  and  that  in  view  of  his  ex- 
pressed desire  to  withdraw  all  the  members  of  the 
Protective  Fund  the  requirement  of  ten  days'  notice 
was  unnecessary,  and  secondly,  that  this  cancellation 
took  place  at  the  expiration  of  the  policy  period  and 
not  *  *  within  the  time  limited  in  such  contract  for  its 
expiration,  * '  and  that,  therefore,  the  ten  days  *  require- 
ment did  not  attach.  I  do  not  agree  with  this  reason- 
ing. There  is  no  time  within  which  a  jwlicy  in  the 
State  Fund  is  limited  for  its  expiration.  It  is  a  self- 
renewing  and  continuous  policy.  The  six  months' 
periods,  so-called  *'  policy  periods,''  are  mere  account- 
ing periods  for  the  ascertainment  and  collection  of 
premiums  and  computation  of  dividends.  If  the  jwlicy 
is  cancelled  for  non-payment  of  premiums,  and  that  is 
the  only  ground  for  the  cancellation  of  a  State  Fund 
policy,  it  must  be  on  ten  days'  notice.  Any  other 
requirement  would  manifestly  be  unfair  to  the  employ- 
ers '  workmen  who  might  find  themselves  without  pro- 
tection without  notice. 
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I  do  not  believe  the  notice  of  cancellation,  can  be  re- 
garded as  supplementary  to  the  notice  of  withdrawal, 
and  one  bolster  up  the  other,  for  the  two  notices  are 
inconsistent.  The  one  is  issued  for  non-payment  of 
premiums,  while  the  other  is  only  permitted  when  there 
are  no  arrears  of  premium. 

My  conclusion,  therefore,  is  that  the  State  Fund  has 
failed  to  make  a  valid  cancellation  of  the  policies  in 
these  cases,  and  the  employers  have  failed  to  withdraw. 
The  employers  are  liable  for  a  premium  to  the  State 
E^d  for  so  long  as  they  remain  therein,  and  on  the 
other  hand  the  State  Fund  must  assume  the  liability 
to  the  dependents  in  these  cases. 

The  Commission  acted  on  the  foregoing  matter 
January  20,  1920,  in  accordance  with  the  foregoing 
opinion. 

Perkins  and  Boyle,  Commissioners,  concur;  Lyon, 
Coromissioner,  dissents. 


In  the  Matter  of  the  Claim  of  Frank  Bengivengo,  for 
Compensation  under  the  Workmen's  Compensation 
Law,  against  East  River  Stevedoring  Company,  Em- 
ployer; Manufacturers*  Liability  Insurance  Com- 
pany, Insurance  Carrier 

Case  No.  203164 

(State  Industrial  Commission,  January  21,  1920) 

Question  as  to  which  of  two  distinct  corporations  was  the  employer 
of  the  claimant  herein. 

An  award  has  already  been  made  in  this  case  against  the 
alleged  employer  and  insurance  carrier.  The  matter  now  comes 
up  on  an  application  for  a  review  on  the  ground  that  the 
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wrong  employer  has  been  held  responsible.  Upon  sadi  rehear- 
ing, it  was  determined  that  while  the  claimant  was  injured 
on  a  boat  belonging  to  a  corporation  other  than  the  defendant, 
it  was  heldy  that  the  defendant  corporation  herein  was  regularly 
employed  for  stevedoring  by  the  other  corporation;  that  the 
claimant  had  been  hired  by  the  corporation,  defendant  herein; 
and  that  the  award  made  against  such  company  and  its  insur- 
ance carrier  was  correct  and  should  be  affirmed. 

Lyok,  Commissioner. —  An  award  has  been  made  in 
this  case  against  the  above-named  employer  and  in- 
surance carrier  and  a  review  has  been  asked  on  the 
claim  that  the  wrong  employer  has  been  held  respon- 
sible. It  appears  that  the  claimant  after  his  accident 
went  to  the  office  of  the  Manufacturers'  Liability  In- 
surance Company  and  made  a  statement  of  his  claim 
for  compensation  in  which,  among  other  things,  he 
stated  the  following :  '  *  When  I  spoke  to  my  foreman 
about  my  accident  he  said  that  he  could  not  report  it 
then.  I  later  told  a  man  by  the  name  of  Cosanzo  about 
my  accident  and  he  reported  it  by  letter  for  me.  He 
wrote  the  letter  and  I  signed  it.  When  I  told  him 
about  my  accident  I  made  a  mistake  and  told  him  I 
was  working  for  the  East  River  Stevedoring  Company 
when  I  should  have  told  him  I  was  working  for  the 
Oriental  Navigation  Company.  I  have  not  worked  for 
the  East  River  Stevedoring  Company  for  a  period  of 
two  or  three  years. ' ' 

The  accident  happened  on  May  18,  1919,  and  the 
letter  of  which  the  claimant  spoke  in  his  statement 
was  apparently  sent  to  the  East  River  Stevedoring 
Company,  for  there  is  in  the  file  a  registered  letter 
receipt  dated  June  fifth  from  the  claimant  to  the  East 
River  Stevedoring  Company.  It  is  now  claimed  that 
the  award  should  be  made  not  against  the  East  River 
Stevedoring  Company  but  against  the  Oriental  Naviga- 
tion Company,  apparently  on  the  strength  of  this 
claimant's  statement  made  to  the  insurance  company. 
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The  testimony  in  the  case  is  very  meagre  and  ren- 
dered still  more  unsatisfactory  from  the  fact  that  the 
stenographer  who  took  the  minutes  of  at  least  one  hear- 
ing has  been  continuously  ill  and  has  been  unable  to 
write  them  up,  but  there  is  a  statement  in  the  record 
by  the  representative  of  the  claimant  that  the  foreman 
who  hired  the  claimant  was  called  to  the  stand  and 
stated  that  he  hired  the  claimant  for  the  East  River 
Stevedoring  Company  and  the  record  shows  that  the 
representative  of  the  insurance  company  admitted  that 
such  was  the  testimony  of  the  foreman. 

It  appears  that  the  boat  which  was  being  unloaded 
when  the  claimant  was  injured  was  a  boat  of  the 
Oriental  Navigation  Company,  but  it  appears  that 
the  East  River  Stevedoring  Company  regularly  do 
stevedoring  for  the  Oriental  Navigation  Company  and 
it  is  not  at  all  to  be  wondered  at  that  this  ignorant 
foreigner  who  does  not  understand  our  language  very 
well  should  not  have  distinguished  between  the  owner 
of  the  boat  and  the  stevedoring  company  for  whom  he 
was  working  and  his  statement  made  to  the  insurance 
carrier  that  he  had  not  worked  for  a  considerable  time 
for  the  East  River  Stevedoring  Company  may  have 
been  intended  to  be  the  exact  truth  and  yet  may  have 
been  entirely  wrong,  as  I  think  it  was  from  the  record 
in  this  case. 

I  have  no  doubt  whatever  but  that  the  claimant  was 
working  for  the  East  River  Stevedoring  Company 
when  the  accident  happened  and  that  the  award  made 
against  that  company  and  its  insurance  carrier  was 
correct  and  I  advise  that  it  be  affirmed. 

The  Commission  acted  on  the  foregoing  matter 
January  21,  1920,  in  accordance  with  the  foregoing 
opinion. 

Perkins  and  Boyle,  Commissioners,  concur. 
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In  the  Matter  of  the  Claim  of  Mary  McCabe  for  Com- 
pensation nnder  the  Workmen's  Compensation  Law, 
against  Lulu  Benedict  or  Arthur  F.  and  Elizabeth 
L.  Adams,  Employers 

Case  No.  301942 

(State  Industrial  Commission,  January  21,  192P) 

Liability  of  employer  upon  implied  contract  of  employment. 

Where  a  grantee  of  an  apartment  house  receives  rent  col- 
lected by  the  janitress,  formerly  in  the  employ  of  the  grantor, 
and  who  continues  to  live  upon  the  premises,  said  grantee  will 
be  held  to  have  impliedly  assumed  the  burden  of  her  employ- 
ment and  will  be  held  liable  for  injuries  received  by  her  in 
the  performance  of  her  duties  although  there  is  no  evidence 
of  specific  employment. 

Claimant  was  the  janitress  of  the  apartment  house  on 
the  corner  of  St.  Nicholas  avenue  and  One  Hundred 
and  Thirteenth  street.  She  received  as  her  compensa- 
tion twenty-five  dollars  per  month  as  salary  and  the 
free  use  of  a  five-room  apartment  in  the  basement.  On 
December  2,  1918,  a  fire  occurred  in  the  apartment 
above  and  in  running  to  assist  in  putting  the  fire  out 
the  claimant  ran  against  a  beam  and  was  thrown  to 
the  ground,  severely  injuring  her  right  hand.  The 
doctor  who  first  attended  her  reported  that  there  was 
an  **  inpacted  fracture  at  the  lower  end  of  the  right 
radius. ' ' 

There  is  no  question  but  that  the  claimant  is  entitled 
to  compensation,  but  there  is  a  serious  question  about 
the  ownership  of  the  property  and  consequently  the 
employer  of  the  claimant. 
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0.  Meyerson,  for  claimant. 

L  Nenstaedter,  for  Lulu  Benedict. 

Jesse  Meyers,  for  A.  F.  and  E.  L.  Adams. 

Lyon,  Commissioner. —  It  is  not  quite  certain  on  the 
evidence  whether  the  claimant  actually  sustained  a 
fracture  of  the  wrist  or  not,  but  in  any  event  the  injury 
was  very  severe  and  has  apparently  left  a  permanent 
disability.  After  going  over  all  the  records  and  with 
the  assistance  of  our  medical  department  it  was  deter- 
mined at  the  time  of  the  last  hearing  that  the  claimant 
has  lost  one-third  of  the  use  of  her  right  hand.  The 
question  of  the  rate  of  compensation  was  also  deter- 
mined at  the  same  time  on  the  following  l^asis : 

It  was  practically  admitted  that  the  value  of  the  free 
rent  which  the  claimant  received  as  part  of  her  wages 
was  thirty  dollars  per  month.  This  added  to  her 
monthly  salary  of  twenty-five  makes  a  yearly  wage  of 
six  hundred  and  sixty  dollars,  or  a  weekly  wage  of 
twelve  dollars  and  sixty-nine  cents,  two  thirds  of  which 
is  eight  dollars  and  forty-six  cents.  These  figures 
therefore  will  be  assumed  as  correct  for  the  purpose  of 
this  opinion.  It  appears  partially  from  the  evidence 
and  partially  from  the  natural  inference  to  be  drawn 
from  the  evidence,  that  the  apartment  house  in  ques- 
tion was  heavily  encumbered  with  mortgages  and  that 
the  owner  was  in  financial  diflSculties.  For  these  rea- 
sons, several  transfers  of  the  property  were  made  and 
the  deeds  were  recorded  at  such  time'  as  best  suited  the 
convenience  of  the  parties. 

Lulu  Benedict  received  title  to  the  property  on  June 
24, 1918.  The  deed  to  her  was  recorded  two  days  later. 
On  October  17,  1918,  she  conveyed  the  property  by  a 
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ftill  covenant  warranty  deed  to  Minnie  Breuer.  This 
deed  was  recorded  on  October  31,  1918.  On  October 
19, 1918,  Minnie  Brener  transferred  the  property  to  the 
Advon  Bealty  Company  but  this  deed  was  not  recorded 
until  the  sixth  day  of  the  following  January.  On 
February  24,  1919,  a  deed  which  recited  that  A.  F. 
Adams  and  Elizabeth  L.  Adams,  his  wife,  were  doing 
business  under  the  name  of  the  Advon  Bealty  Com- 
pany, was  executed  by  Arthur  F.  Adams  and  Eliza- 
beth L.  Adams,  Advon  Bealty  Company  and  Minnie 
Breuer  to  Isidore  Wolf.  This  deed  is  not  important 
except  for  the  recital  that  the  Adamses  were  doing 
business  under  the  name  of  the  Advon  Bealty  Com- 
pany. It  is  also  in  evidence  that  the  Advon  Bealty 
Company  was  not  a  corporation  but  was  only  a  trade 
name,  the  certificate  for  the  use  of  which  having  been 
filed  in  the  county  clerk's  office. 

It  thus  appears  without  contradiction,  if  the  date  of 
the  recording  of  the  deeds  is  not  considered,  that  A.  F. 
Adams  and  Elizabeth  L.  Adams  became  the  owners  of 
the  property  in  question  on  October  19,  1918. 

It  appears  that  the  claimant,  among  her  other  duties, 
collected  rent  for  the  property  and  she  testified  that 
from  the  date  of  the  deed  to  the  Advon  Bealty  Com- 
pany she  regularly  turned  over  the  rent  when  received 
to  Mrs.  Adams.  In  my  opinion,  the  date  of  the  record- 
ing of  the  deeds  is  not  of  the  slightest  importance  in 
this  controversy  because  no  rights  of  any  parties  have 
accrued  which  rest  upon  the  apparent  ownership  of 
the  property.  Mrs.  McCabe  had  a  right  to  assume  and 
states  that  she  did  assume  that  Mrs.  Adams  was  the 
owner  of  the  property  and  her  employer.  It  is  true 
there  is  no  evidence  in  the  record  showing  that  Mrs. 
Adams  ever  specifically  employed  Mrs.  McCabe  as 
janitress  but  Mrs.  Adams  took  the  property  over  with 
Mrs.  McCabe  installed  as  janitress  and  continued  to 
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keep  her  and,  therefore,  I  think  is  to  be  held  to  have 
impliedly  assumed  the  burden  of  her  enaployment.  It 
is  quite  possible  that  the  arrangenaent  between  Mrs. 
Benedict  and  Mr.  and  Mrs.  Adams  relative  to  the 
handling  of  this  badly  encumbered  property  was  such 
that  in  equity  some  adjustment  ought  to  be  made 
between  them  as  to  the  final  incident  of  the  payment  of 
this  compensation,  but  I  am  clearly  of  the  opinion  that 
on  the  record  as  it  stands  the  claimant  has  the  right  to 
look  to  A.  F.  Adams  and  Elizabeth  L.  Adams  as  her 
employers  for  the  payment  of  compensation,  and  I 
advise  an  award  against  them  for  eighty-one  and  one- 
third  weeks  at  eight  dollars  and  forty-six  cents  per 
week  to  be  paid  bi-weekly  and  that  the  claim  be  sent 
to  our  Legal  Department  for  collection. 

The  Commission  acted  on  the  foregoing  matter  Janu- 
ary 21, 1920,  in  accordance  with  the  foregoing  opinion. 

Perkins  and  Boyle,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Mary  Slattbry,  Widow, 
for  Compeinsation  under  the  Workmen's  Compensa- 
tion Law,  on  Account  of  the  Death  of  John  Slat- 
tbry, against  Baker,  SMrrn  &  Company,  Employer; 
Employers'  Liability  Assurance  Corporation,  In- 
surance Carrier 

Case  No.  351880 

(State  Industrial  Commission^  January  21,  1920) 

When  death  cannot  be  attributed  to  injury  received. 

Deceased  received  a  minor  injury  to  his  shin  bone.     He 
continued  working  for  a  week,  laid  off  for  two  or  three  weeks 
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and  worked  again  for  two  weeks.  The  wound  became  slightly 
infected  but  was  entirely  healed  at  the  time  deceased  entered 
a  hospital  suffering  from  bronchial  pneumonia  and  chronic 
myocarditiSi  ultimately  causing  his  death.  Held,  that  decedent's 
death  cannot  be  attributed  to  the  injury  which  he  received. 
Claim  dismisaed. 

An  award  for  death  benefits  has  been  made  in  this 
case  to  the  widow  of  John  Slattery  arising  out  of  his 
death  on  April  3,  1919,  as  the  resnlt,  it  is  claimed,  of 
an  accident  on  January  24,  1918,  and  the  insurance 
carrier  has  asked  a  review  of  tiie  case,  claiming  that 
there  is  not  sufficient  proof  that  the  death  of  Mr.  Slat- 
tery was  caused  by  his  accident. 

Mr.  Slattery  filed  a  claim  for  compensation  in  his 
lifetime  in  which  he  stated  that  he  was  working  on 
December  twenty-fourth  as  a  steam  fitter  *s  helper  on 
the  third  floor  of  the  Pennsylvania  Hotel  building,  then 
in  process  of  erection.  He  stated  in  his  claim  that  he 
was  compelled  to  stop  work  on  December  thirty-first 
and  that  he  went  back  to  work  from  January  20  to 
January  24,  1919,  when  he  had  to  stop.  He  was  given 
compensation  in  his  lifetime. 

It  appears  from  the  evidence  that  Mr.  Slattery 
worked  during  the  week  ending  January  twenty-third, 
three  days  and  five  hours  *  overtime  and  during  the  week 
ending  January  29,  1919,  two  days  and  four  hours' 
overtime.  The  testimony  is  that  the  injury  was  caused 
by  the  striking  of  his  shin  bone  against  some  obstacle 
causing  a  contusion  of  the  shin  and  that  it  became 
infected.  The  infection  was  treated  by  his  own  doctor 
and  cleared  up  in  about  six  weeks  or  two  months.  He 
entered  the  hospital  on  March  15, 1919,  and  died  April 
3,  1919,  of  bronchial  pneumonia  coupled  with  chronic 
myocarditis.  This  appears  from  the  death  certificate 
filed  with  the  papers. 
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The  question  to  be  determined  is  whether  the  award 
made  can  be  sustained  on  this  evidence,  on  the  ground 
that  the  evidence  shows  a  causal  connection  between 
the  injury  and  the  death. 


Claimant  in  person. 

F.  X.  Mooney,  for  insurance  carrier. 

Lyon,  Commissioner. —  The  original  injury  to  the 
deceased  was  rather  minor  as  appears  from  the  fact 
that  he  continued  working  for  another  full  week  and 
then  after  laying  off  for  two  or  three  weeks  worked 
again  for  a  period  of  two  weeks.  It  is  true  that  the 
wound  became  infected  but  the  infection  was  not  very 
virulent.  His  own  doctor  testified  that  after  a  few 
weeks '  time  the  wound  had  entirely  healed.  The  phy- 
sician who  attended  him  at  the  hospital  where  he  went 
for  his  last  sickness  was  examined  and  testified  that 
he  made  a  very  complete  examination  of  the  deceased 
when  he  entered  the  hospital  and  that  he  found  no  evi- 
dence of  any  injury,  that  there  was  no  remaining  infec- 
tion of  any  kind  and  that  the  injury  to  the  shin  had  so 
far  healed  that  it  did  not  attract  his  attention  in  any 
way.  Of  course  it  is  possible  to  draw  the  conclusion 
from  all  this  testimony  that  this  comparative  trivial 
injury,  followed  by  a  comparatively  mild  infection  of 
the  leg,  so  reduced  the  vitality  of  the  deceased  as  to 
prevent  his  warding  off  the  onset  of  bronchial  pneu- 
monia and  chronic  myocarditis,  but  it  seems  to  me  on 
reading  the  whole  record  that  any  such  finding  as  that 
would  rest  on  speculation  and  hypothesis  rather  than 
on  the  proofs. 

In  my  opinion  in  making  awards  for  death  benefits 
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the  Commission  will  have  to  have  something  more 
definite  and  positive  in  the  way  of  proof  than  is  found 
in  this  case,  and  I  advise  that  the  award  already  made 
be  rescinded  and  the  claim  dismissed. 

The  Commission  acted  on  the  foregoing  matter  Janu- 
ary 21, 1920,  in  accordance  with  the  foregoing  opinion. 

Perkins  and  Boyle,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Horton  Walroth,  for 
Compensation  under  the  Workmen's  Compensation 
Law,  against  Standard  Shipbuilding  Corporation, 
Employer;  Travelers'  Insurance  Company,  Insur- 
ance Carrier 

Case  No.  377827 

(State  Industrial  Comimssion,  January  21,  1920) 

Where  no  decrease  in  earnings  is  sbown  claim  will  be  denied. 

Claimanty  a  foreman  in  a  ship  yard,  received  a  slight  injury 
to  his  knee  in  September,  1918.  He  continued  to  work  and 
his  average  weekly  wage  up  to  July  26,  1919,  was  over  sixty- 
three  dollars.  Thereafter  it  was  somewhat  less.  He  was  laid 
off  in  September,  1919,  on  account  of  lack  of  work.  He  did 
not  give  written  notice  of  his  injury.  Held,  that  the  claim 
is  without  merit  as  claimant  suffered  no  decrease  in  earning 
capaeity  and  the  claim  will  be  denied  without  prejudice,  how- 
ever, to  bringing  the  case  on  for  further  hearing  if  the  condi- 
tion of  claimant's  knee  beoomes  such  as  to  prevent  him  from 
performmg  his  regular  work. 

Claim  for  compensation  in  this  case  was  filed  with 
the  Commission  on  September  8,  1919.    In  his  claim 
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for  compensation  the  claimant  made  the  following 
answers:  **  Q.  State  occupation  when  injured!  A. 
Foreman,  Bolters  &  Reamers.  Q.  Date  of  accident? 
A.  September  14, 1918.  Q.  On  what  date  were  you  com- 
pelled to  stop  work  as  the  result  of  this  injury!  A, 
September  14,  1918.  Q.  Wages  per  full  day!  A.  Ten 
dollars.  Q.  How  did  accident  happen!  A.  Was  get- 
ting down  from  scaffold  and  stepped  on  plank  which 
turned  around  twisting  right  knee.  Q.  State  fully 
nature  of  injury!  A.  Loose  cartilage  at  right  knee. 
Q.  Have  you  returned  to  work!  A.  Yes.  Q.  If  so, 
when !  A.  September  16,  1918.  Q.  Have  you  received 
any  wages  (this  does  not  mean  compensation)  since 
the  date  of  your  accident !  A.  Yes.  Q.  If  you  have  been 
paid  your  wages,  to  what  date  !  A.  Every  day.  Q.  Will 
you  be  able  to  take  up  your  regular  employment  when 
you  return  to  work !  A.  Yes  and  No.  Q.  If  not,  why 
not!  A.  As  long  as  I  stay  with  present  firm  yes,  but 
if  I  was  to  get  out  I  would  hardly  be  able  to  do  my 
regular  work. ' ' 

Claimant  has  been  paid  no  compensation  whatever, 
the  contention  of  the  insurance  carrier  being  that  he 
has  lost  no  wages,  as  the  result  of  this  accident.  The 
claimant,  however,  claims  that  during  the  latter  part 
of  the  period  after  his  accident  his  wages  were  reduced 
and  that  he  should  be  paid  on  the  basis  of  reduced 
earnings.  No  written  notice  of  the  injury  was  ever 
given  to  the  employer.  It  is  admitted,  however,  that 
on  July  30,  1919,  the  employer  had  knowledge  of  the 
accident.  The  claimant  on  the  other  hand  claims  that 
the  employer  had  knowledge  of  his  injury  because  he 
received  first-^d  treatment  at  the  hands  of  a  Dr.  Blau 
at  the  plant.  The  employer,  however,  specifically 
denies  that  Dr.  Blau  had  anything  to  do  with  the  treat- 
ing of  injured  workmen,  but  states  that  his  sole  fimo- 
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tion  was  to  examine  workmen  before  they  were  put  to 
work. 

The  questions  to  be  determined  are  whether  suffi- 
cient notice  of  injury  was  given  to  the  employer  under 
the  statute  and  whether  claimant  is  entitled  to  any 
compensation  on  the  basis  of  reduced  earnings. 

Claimant  in  person. 

E.  A.  Willoughby,  for  insurance  carrier. 

Lyon,  Commissioner. —  On  the  basis  of  an  earning  of 
ten  dollars  per  day  which  the  claimant  made  the  basis 
of  his  claim  for  compensation,  his  weekly  wage  worked 
out,  in  pursuance  of  the  statute,  would  be  fifty-seven 
dollars  and  sixty-nine  cents.  The  employer  has  filed 
with  us  a  statement  showing  the  number  of  hours 
worked  each  day  and  the  amount  of  wages  paid  to  the 
claimant  each  week  from  the  time  of  his  accident  to 
July  28, 1919,  and  the  claimant  does  not  deny  but  that 
this  record  so  filed  is  correct.  From  this  it  appears 
that  during  the  week  of  th<e  accident  the  claimant 
worked  fifty-eight  and  one-half  hours  and  received  as 
pay  sixty-three  dollars  and  fifty-seven  cents ;  the  follow- 
ing week  he  worked  fifty-seven  hours  and  earned  fifty- 
nine  dollars  and  eighty-five  cents ;  the  next  week  eighty- 
seven  hours,  ninety-one  dollars  and  thirty-five  cents; 
the  next  week  seventy-nine  hours,  eighty-two  dollars 
and  ninety-five  cents ;  the  next  week  seventy-one  hours, 
ninety-six  dollars  and  seven  cents ;  the  next  three  weeks 
were  broken  up  because  the  claimant  was  in  some  way 
shifted  in  his  work  at  the  plant,  but  the  total  com- 
pensation for  those  three  weeks  is  one  hundred  and 
eighty-five  dollars.  The  next  week  sixty-three  hours, 
eighty  dollars,  bringing  it  down  to  the  25th  day  of 
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November,  1918.  From  that  time  until  the  28th  day  of 
July,  1919,  the  plaintiff  received  a  regular  weekly  wage 
of  sixty  dollars  per  week,  with  the  exception  of  one 
week  when  he  worked  but  four  days  and  received  forty 
dollars.  His  average  weekly  wage  from  the  date  of 
his  accident  to  July  26,  1918,  was  slightly  over 
sixty-three  dollars. 

It  seems  that  the  claimant  after  July  twenty-eighth 
earned  somewhat  less  wages  with  the  Standard  Ship- 
building Company  and  that  in  September  of  1919  he 
was  laid  off  because  that  company  had  no  more  work 
for  him. 

It  is  to  be  noticed  that  the  claimant  not  only  gave  no 
written  notice  of  his  alleged  injury  but  that  he  waited 
until  almost  the  end  of  the  statutory  period  and  until 
about  the  time  when  he  was  to  be  laid  off  from  work 
before  making  any  claim  for  compensation,  and  while 
the  claimant  was  perfectly  within  his  rights  to  file 
his  claim  for  compensation  at  any  time  within  a  year 
after  his  injury,  the  fact  that  he  waited  until  the  year 
had  all  but  expired  and  until  he  was  about  to  be  laid 
off  from  his  job,  coupled  with  the  further  fact  that  no 
written  notice  of  the  injury  had  been  given  to  the  em- 
ployer, is  significant  and  raises  a  question  whether  the 
claimant  ever  supposed  he  had  any  claim  for  compensa- 
tion, and  whether  the  claim  as  now  presented  is  not  an 
afterthought  and  one  growing  out  of  his  dissatisfac- 
tion with  the  fact  that  he  is  no  longer  kept  in  the 
employ  of  his  former  employer. 

It  will  be  noticed  that  the  claimant  was  a  foreman  in 
the  shipyard  and  therefore  knew  of  the  necessity  of 
giving  written  notice  of  his  injury  within  thirty  days 
after  it  occurred  so  that  he  has  not  the  usual  excuse 
given  by  the  ordinary  ignorant  workman  that  he  did 
not  know  what  his  rights  and  obligations  were.  I  note 
he  states  that  a  Dr.  Blau  at  the  shipyard  gave  him 

18 
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treatment  but  there  is  nothing  in  the  testimony  to  show 
that  the  fact  of  first-aid  treatment  being  given  for  an 
injury  so  indefinite  and  apparently  trivial  as  this  was, 
was  sufficient  to  put  the  employer  on  notice  of  an  ac- 
cident resulting  in  any  serious  disability.  In  addition 
to  this,  the  witnesses  for  the  employer  testify  that  Dr. 
Blau  had  no  authority  whatever  to  treat  injured  work- 
men but  was  specifically  inhibited  from  so  doing,  his 
only  function  being  to  examine  men  before  they  were 
put  to  work.  Under  all  the  circumstances,  I  think  a 
finding  that  the  employer  did  not  have  either  the  notice 
required  by  the  statute  or  knowledge  of  the  injury  to 
the  claimant  would  be  perfectly  proper,  but  even  if 
this  were  not  so,  I  am  unable  to  see  how  under  the 
ruling  in  the  Behrens  case  it  can  be  found  that  a  work- 
man who  for  ten  consecutive  months  after  his  injury 
is  able  to  continue  in  his  employment  at  a  wage  con- 
siderably in  advance  of  that  which  he  was  receiving 
when  hurt  can  be  said  to  be  disabled  within  the  meaning 
of  the  Compensation  Law. 

There  is  nothing  in  the  evidence  to  show  that  the 
claimant  is  not  as  able  to  work  now  as  he  was  during 
the  ten  months  immediately  after  his  injury,  nor  do 
the  reports  of  our  medical  examiners  show  that  he  has 
any  present  disability.  On  October  24,  1919,  our 
medical  department  reported:  "  This  man  has  evi- 
dences of  joint  mice  in  the  right  knee  which  may  at 
times  cause  an  acute  condition  due  to  a  locking  of  the 
joint.  Such  an  acute  condition  however  is  not  now 
present.  These  bodies  however  may  even  by  their  very 
presence  be  the  cause  of  pain  and  if  complaints  of  pain 
persist,  might  necessitate  operative  interference.  Such, 
however,  is  not  the  condition  at  present.  *' 

This  is  not  enough  to  warrant  the  making  of  an 
award  at  the  present  time  for  any  decreased  earnings. 
At  the  dose  of  the  last  hearing  the  claimant,  apparently 
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thinking  that  his  case  did  not  look  well,  professed  to 
be  exceedingly  irritated  and  became  abusive  and  gave 
every  appearance  of  a  man  who  had  been  detected  in 
trying  to  put  through  a  claim  which  he  knew  had  no 
real  merit. 

I  am  thoroughly  convinced  that  the  claim  for  com- 
pensation at  the  present  time  is  without  merit  because 
the  claimant  has  suffered  no  decrease  in  earning 
capacity  and  that  the  claimant  simply  made  the  claim 
as  an  afterthought.  The  case  presents  the  question 
whether  the  peak  of  high  wages  reached  in  a  war  in- 
dustry and  due  to  the  great  war  emergency  can  be  used 
as  the  basis  for  fixing  compensation  after  the  emer- 
gency and  the  war  is  passed.  If  so,  compensation  in- 
surance becomes  pro  tanto  a  guarantee  of  continuous 
high  wages. 

I  advise  that  the  claim  for  compensation  be  denied 
but  with  the  right  to  the  claimant  at  any  future  time 
to  bring  the  case  on  for  further  hearing  if  the  con- 
dition of  his  knee  becomes  such  that  he  cannot  per- 
form his  regular  work,  in  which  event,  however,  a  very 
careful  consideration  in  my  opinion  should  be  given 
to  the  question  whether  the  claimant's  contention  is 
borne  out  by  his  real  inability  to  work.  It  is  understood 
that  this  does  not  dispose  of  the  question  whether  or 
not  notice  under  the  Compensation  Law  is  given. 

The  Commission  acted  on  the  foregoing  matter 
J€uiuary  21,  1920,  in  accordance  with  the  foregoing 
opinion. 

Perkins  and  Boyle,  Commissioners,  concur. 
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In  the  Matter  of  the  Complaint  of  Residents  of  the 
Hamlet  of  Smithtown  Branch,  L.  I.,  against  Lonq 
Island  Lighting  Company,  Asking  that  the  Wires 
of  Said  Company  Be  Extended  and  Electricity  Fur- 
nished Complainants*  Residences 

Case  No.  7038 

(Public  Service  Commission,  Second  District,  February,  3,  1920) 

Electric  light  companies  >—  persona  desiring  service  must  pay  part 
of  the  expenses  of  extending  line  if  not  entitled  to  service 
under  section  62  of  the  Transportation  Corporations  Law. 

Where  complainants  are  not  entitled  to  demand  service  as 
an  absolute  right  under  section  62  of  the  Transportation  Corpo- 
rations Law,  the  Commission  must  determine  whether  it  is 
reasonable  to  require  the  service.  Evidence  as  to  distances  of 
complainants'  places  from  the  company's  plant  and  as  to  the 
cost  of  extending  the  company's  line  considered  and  held,  that 
certain  of  the  complainants  were  entitled  to  service  provided 
they  pay  for  the  cost  of  constructing  the  line  in  excess  of  the 
sum  of  $342,  which  is  determined  as  the  company's  share  of 
the  expense. 

By  the  Commission. —  The  complaint  herein  is 
signed  by  fourteen  persons  and  asks  that  the  Commis- 
sion investigate  with  a  view  to  determining  whether 
the  petitioners  should  have  electric  service.  The  peti- 
tioners are  residents  of  the  town  of  Smithtown,  east- 
erly of  the  village  or  hamlet  of  Smithtown  Branch 
where  the  respondent  supplies  service.  At  the  hearing 
held  in  New  York  November  29,  1919,  only  one  of  the 
complainants  appeared.  Another  resident  of  the 
neighborhood  who  desires  service  also  appeared 
although  he  is  not  one  of  the  complainants.  Another 
complainant  afterwards  addressed  a  letter  to  the  Com- 
mission re-enforcing  the  complaint  and  accounting  for 
his  failure  to  appear  at  the  hearing.     A  highway 
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known  as  Main  street  or  Middle  Country  road  extends 
easterly  from  Smithtown  Branch  and  at  a  distance  of 
about  2,400  feet  another  highway  leads  off  to  the  south. 
About  a  quarter  of  a  mile  south  of  this  junction  two 
private  roads  branch  out.  Most  of  the  persons  signing 
the  complaint  live  in  this  last  neighborhood.  Along 
the  Middle  Country  road  the  first  probable  consumer 
is  at  a  distance  of  1,676  feet  from  the  end  of  the  com- 
pany's present  primary  line.  Here  there  is  a  resi- 
dence occupied  by  one  complainant  and  a  small  shop 
occupied  by  another.  About  750  feet  farther  and  near 
the  intersection  of  the  Middle  Country  road  with 
the  southerly  highway  lives  the  complainant  who 
appeared.  Between  200  and  300  feet  west  lives  the 
prospective  customer  who  appeared  but  did  not  sign 
the  complaint.  These  four  are  the  only  probable  con- 
sumers at  present  along  the  Middle  Country  road 
except  one  who  is  already  supplied  through  a  second- 
ary line  from  the  existing  primary.  No  complainant 
and  no  prospective  customer  is  situated  within  the  one 
hundred  feet  which,  under  section  62  of  the  Trcmspor- 
tation  Corporations  Law,  entitles  one  to  demand 
service  as  an  absolute  right.  It  is,  therefore,  a 
question  for  the  Commission  to  determine  whether 
it  is  reasonable  to  require  the  service  and,  if  so, 
on  what  terms.  See  Draney  v.  Central  Hudson 
Gas  <&  Electric  Company,  5  P.  S.  C.  Bep.  2d  Dist. 
334;  10  State  Dept.  Rep.  330.  The  complaint  must 
be  disregarded  as  to  all  consumers  except  those 
upon  the  Middle  Country  road.  None  of  the  others 
appeared.  They  reside  at  such  a  distance  that  it 
would  be  unreasonable  to  require  the  extension  upon 
any  terms  which  would  not  overburden  the  consumers 
and  their  demand  for  current  would,  apparently,  be 
extremely  small.  It  is  reasonable,  however,  that  the 
four  prospective  consumers  along  the  Middle  Country 
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road  should  receive  the  service.  The  respondent,  in 
its  evidence,  assumes  the  cost  of  extension  at  $870.28 
and  the  probable  annual  revenue  at  $78.  It  is  willing 
-to  contribute  $224  toward  the  cost  of  construction. 
An  examination  has  been  made  by  the  light,  heat  and 
power  division  of  this  Commission  and  a  report  sub- 
mitted which  is  in  the  record  of  the  case.  A  somewhat 
different  method  of  construction  is  suggested  which 
would  reduce  the  estimated  cost  for  the  extension 
necessary  to  supply  the  applicants  on  the  Middle 
Country  road  to  $778.94.  The  company,  in  assuming 
its  revenues  omitted  one  of  the  applicants,  he  who  has, 
since  the  hearing,  repeated  his  demand  for  service.  A 
total  gross  revenue  of  about  $126  may  fairly  be 
expected.  In  studying  the  affairs  of  the  company  it 
is  found  that  it  has  expended  approximately  $2.63  for 
distribution  and  service  for  each  dollar  of  gross  rev- 
enue. If  this  ratio  be  applied  to  the  estimated  gross 
revenue  of  $126  the  company  could  earn  a  fair  return 
on  an  investment  of  $342.  It  should  make  this  expen- 
diture and  the  applicants  for  service  should  pay  the 
remainder  of  the  cost  of  construction.  Provision 
should  also  be  made  by  which,  if  additional  consumers 
should  come  upon  the  line,  they  shall  contribute 
ratably  towards  the  construction  expense  and  the 
amount  so  contributed  should  be  rebated  to  the  orig- 
inal contributors.  The  company  offers  to  make  the 
extension  on  a  construction  loan  basis,  that  is,  that  the 
consxmiers  shall  pay  the  entire  expense  and  that  the 
company  will  rebate  a  portion  of  the  bills  for  lighting 
until  the  customers  shall  have  been  reimbursed.  The 
Commission  will  not  direct  this  method  but  will  permit 
an  option  to  pursue  it  if  the  customers  and  the  com- 
pany  so  agree.    It  is  therefore 

Ordered:    1.  That  the  Long  Island  Lighting  Com- 
pany shall  extend  its  lighting  system  from  the  present 
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terminus  of  its  primary  on  Main  street  along  Main 
street  or  Middle  Country  road  in  the  town  of  Smith- 
town  to  a  i)oint  near  the  intersection  of  that  road  with 
the  road  leading  easterly  and  known  as  Terry  road,  in 
such  manner  as  to  provide  electric  service  for  Benja- 
min B.  Blackman,  Henry  A.  Stickney,  Mrs.  J.  F. 
Hallock  and  Ivan  S.  Hallock  and  any  other  customers 
desiring  the  service  who  may  properly  be  supplied 
from  such  extension. 

2.  That  the  respondent  shall  be  required  to  expend 
in  such  construction  only  the  sum  of  $342;  the 
remainder  of  the  expense  to  be  'paid  by  the  consumers 
named  or  by  them  and  such  others  as  may  apply  for 
service  prior  to  the  completion  of  construction;  the 
payment  of  such  construction  costs  to  be  secured  to 
the  company,  if  the  company  so  demands,  by  deposit 
of  the  estimated  amount  or  otherwise  as  may  be 
reasonable. 

3.  The  customers  defraying  such  portion  of  the 
expense  shall  be  entitled  to  repayment  of  amounts 
apportioned  to  their  respective  contributions  should 
further  customers  within  five  years  from  the  making 
of  this  order  apply  for  and  receive  service  from  such 
extension.  The  company  to  require  any  such  future 
customers  to  contribute  ratably  to  the  construction 
fund  for  the  purpose  of  permitting  such  reimburse^ 
ment  to  the  original  customers.  In  case  the  oompany 
and  the  customers  now  contributing  and  prospective 
customers  cannot  agree  as  to  the  amount  of  such  con- 
tribution and  reimbursements,  application  to  be  made 
to  the  Commission  for  the  settlement  of  such  questions. 

4.  The  respondent  shall  notify  the  Commission 
within  thirty  days  after  the  service  of  this  order  as 
to  its  acceptance  thereof  and  the  consumers  named 
shall  notify  the  company  within  twenty  days  whether 
they  desire  the  service  upon  the  terms  herein  fixed. 
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In  the  Matter  of  the  Complaint  of  Martin  Degnan, 
General  Chairman,  Grievance  Committee,  Brother- 
hood of  Bailroad  Trainmen,  Delaware  and  Hudson 
Bailroad,  against  United  States  Bailroad  Admin- 
istration —  Delaware  and  Hudson  Bailroad,  as  to 
Alleged  Violation  of  Section  54-a,  Bailroad  Law 
(Full  Crew  Law)  in  Bespect  to  Passenger  Trains 
Which  Are  Operated  between  Troy,  N.  T.,  and  But- 
land,  Vt. 

Case  No.  7134 

(Public  Service  Commission,  Second  District,  February,  3,  1920) 

Railroads  —  when  passenger  train  not  within  "  full  crew  law/' 
Bailroad  Law,  §  54-a. 

A  passenger  train  consisting  of  three  cars  and  an  engine 
does  not  come  within  section  54-a  of  the  Railroad  Law  and  is 
sufficiently  manned  by  a  crew  of  four  men,  an  engineer,  a  fire- 
man, a  conductor  and  a  brakeman.  Where  it  appears  that  the 
crew  for  more  than  twenty  years  have  performed  the  duties 
of  expressmen  and  baggagemen,  the  objection  that  they  are 
incompetent  because  their  names  do  not  appear  upon  the  roster 
of  the  railroad's  baggagemen  is  without  merit 

Arthur  B.  Lanphier,  attorney  for  complainant,  and 
Martin  Degnan,  the  complainant,  in  person. 

Lewis  E.  Carr  and  Newton  B.  Cass,  attorneys  for 
the  respondent. 

Kellogg,    Commissioner. —  The   complaint   in   this 
proceeding  alleges  a  violation  of  section  54-a  of  the 
Bailroad  Law,  commonly  known  as  the  **  full  crew- 
law.'' 

The  trains  in  question  are  operated  between  Troy 


Deqkan  v.  United  States  R.  R.  Administration    281 


Public  Service  Commission,  Second  District     [Vol.  22] 

and  Rutland,  Vt.,  over  the  line  of  the  resx)ondent  and 
the  Boston  and  Maine  railroad. 

The  trains  consist,  as  alleged  in  the  complaint,  of 
one  engine,  one  day  coach,  one  smoker,  and  one  com- 
bination car  consisting  of  a  mail  compartment,  a 
haggage  compartment  and  an  express  compartment. 
The  trains  are  manned  by  a  crew  consisting  of  one 
engineer,  one  fireman,  one  conductor  and  one  flagman. 

The  trains,  therefore,  consist  of  three  cars,  one  of 
which  contains  a  baggage  compartment  in  addition  to 
the  engine.  They  are  manned  by  a  crew  of  four  men 
in  all.  Section  54-a  of  the  Railroad  Law  provides  as 
f  oUows : 

"  Full  crews  for  certain  trains.  No  person,  corpo- 
ration, trustee,  receiver,  or  other  court  officer,  shall 
run  or  operate,  or  cause  to  be  run  or  operated,  outside 
of  the  yard  limits,  on  any  railroad  of  more  than  fifty 
miles  in  length  within  this  state,  a  freight  train  of 
more  than  twenty-five  cars,  unless. said  train  shall  be 
manned  with  a  crew  of  not  less  than  one  engineer,  one 
fireman,  one  conductor  and  three  brakemen;  nor  any 
train  other  than  a  freight  train  of  five  cars  or  more, 
without  a  crew  of  not  less  than  one  engineer,  one  fire- 
man, one  conductor  and  two  brakemen,  and  if  the  train 
is  a  baggage  train  or  a  passenger  train  having  a  bag- 
gage car  or  baggage  compartment  without  a  baggage- 
man in  addition  to  said  crew ;  nor  any  freight  train  of 
twenty-five  cars  or  less  without  a  crew  of  not  less  than 
one  engineer,  one  fireman,  one  conductor  and  two 
brakemen ;  nor  any  light  engine  without  a  car  or  cars, 
without  a  crew  of  not  less  than  one  engineer,  one  fire- 
man and  one  conductor  or  brakeman.  Each  separate 
violation  of  the  provisions  of  this  section  shall  be  a 
misdemeanor  punishable  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars. 
Each  train  or  light  engine  run  in  violation  of  the  pro- 
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visions  of  this  section  shall  be  deemed  to  be  a  separate 
offense.'* 

It  is  contended  by  the  complainant  that  the  second 
clause  of  the  above  section  is  applicable  to  all  trains, 
except  freight  trains  of  five  cars  or  more,  and  there- 
fore it  would  be  applicable  to  all  passenger  and  bag- 
gage trains,  and  would  be  applicable  to  all  freight 
trains  of  less  than  five  cars. 

A  hasty  reading  of  the  clause  without  regard  to  its 
context  might  lead  to  this  conclusion,  but  considered 
with  the  other  clauses  of  the  section  it  becomtes  entirely 
clear  that  it  has  no  reference  to  freight  trains  what- 
soever, but  only  to  baggage  or  passenger  cars.  Its 
meaning  could  be  more  clearly  expressed  if  a  comma 
followed  the  word  *  *  train  * '  where  it  appears  the  first 
two  times  in  the  clause. 

The  first  clause  of  the  section  has  reference  to 
freight  trains  of  more  than  twenty-five  cars,  which 
must  be  manned  by  a  crew  of  not  less  than  an  engineer, 
a  fireman,  a  conductor  and  three  brakemen.  The  3d 
clause  of  the  section  has  reference  to  freight  trains  of 
twenty-five  cars  or  less,  which  must  be  manned  by  a 
crew  of  not  less  than  one  engineer,  one  fireman,  one 
conductor  and  two  brakemen.  The  4th  clause  pro- 
vides that  a  light  engine  with  cars  must  be  manned 
by  a  crew  of  not  less  than  one  engineer,  one  fireman, 
and  one  conductor  or  brakeman. 

The  2d  clause  therefore  can  consistently  have  no 
reference  to  freight  trains  which  are  entirely  covered 
by  the  1st  and  3d  clauses,  and  has  reference  only  to 
baggage  or  passenger  trains  where  they  consist  of 
five  cars  or  more,  which  must  be  manned  by  one  engi- 
neer, one  fireman,  one  conductor  and  two  brakemen, 
and  if  there  is  a  baggage  compartment,  there  must 
be  a  baggageman  in  addition. 

In  addition  to  the  suggestion  that  this  2d  clause 
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cannot  refer  to  freight  trains^  because  that  subject  is 
fnlly  and  completely  covered  in  the  other  clauses  of 
the  section,  the  same  conclusion  is  reached  when  we 
consider  that  if  the  contention  of  the  complainant  is 
correct)  and  it  applies  to  all  passenger  trains,  then  we 
would  have  a  requirement  of  statute  where  a  train  of 
one  car  containing  a  baggage  compartment  would  have 
to  be  manned  by  an  engineer,  a  fireman,  a  conductor, 
two  brakemen  and  a  baggageman,  a  result  so  incon- 
gruous that  it  could  not,  of  course  have  been  contem- 
plated by  the  Legislature. 

Upon  the  hearing  another  cause  for  alleged  protest 
developed  somewhat  outside  the  express  allegations  of 
the  written  complaint.  It  is  claimed  that  the  men  on 
these  trains  were  not  competent  because  their  names 
did  not  appear  upon  the  roster  of  the  baggagemen  of 
the  Delaware  and  Hudson  lines,  selected  by  promotion 
from  duly  qualified  and  properly  examined  trainmen, 
but  that  they  were  employed  by  the  express  company, 
and  were  therefore  not  qualified  baggagemen. 

It  appeared  that  for  many  years,  between  twenty  and 
thirty,  these  men  had  been  employed  upon  these  trains, 
and  performed  the  duties  of  both  expressmen  and  bag- 
gagemen. Prior  to  the  recent  ruling  of  the  Bailroad 
Administration  their  names  had  been  carried  upon  the 
payroll  of  both  the  express  and  railroad  companies, 
and  they  were  paid  a  proportionate  part  of  their 
salary  by  each  of  these  companies.  Becently,  however, 
they  were  placed  upon  the  payroll  of  the  express  com- 
pany and  paid  by  it  alone ;  the  railroad  company  in  turn 
paying  to  the  express  company,  and  not  to  the  men 
themselves,  a  portion  of  their  wages. 

For  this  reason  their  names  do  not  appear  upon  the 
payroll  of  the  Delaware  and  Hudson,  and  because  they 
were  joint  men  their  names  have  not  appeared  upon 
the  roster  of  the  employees  of  the  Delaware  and 
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Hudson,  it  being  shown  that  in  cases  of  such  joint 
employees,  their  names  sometimes  appear  upon  the 
lists  of  the  railroad  company,  and  sometimes  upon  the 
lists  of  the  express  company,  and  not  usually  upon 
both. 

Men  who  have  been  employed  for  so  long  a  period 
of  time,  and  whose  faithfulness  and  entire  efficiency 
stands  unchallenged  on  the  record,  cannot  be  held  to 
be  incompetent  from  the'  mere  fact  alone  that  their 
names  did  not  appear  on  the  roster  of  the  railroad 
company,  a  condition  fully  explained  by  the  facts 
above  stated. 

They  have  been  employed  for  so  long  a  time,  and 
the  genesis  of  their  service  is  for  that  reason  veiled 
so  much  in  obscurity  that  it  does  not  appear  whether 
or  not  they  served  as  trainmen  prior  to  their  present 
employment.  In  any  event  men  who  have  actually 
properly  performed  the  duties  of  the  position  for  a 
quarter  of  a  century,  certainly  are  as  competent  to 
perform  such  duties  in  the  future,  as  new  men  pro- 
moted from  the  ranks  of  trainmen,  however  severe 
the  examination  and  tests  to  which  the  latter  may  be 
subjected.  There  is  no  suggestion  that  the  men  have 
been  incompetent  from  advancing  age  or  other  inter- 
vening disqualification.  The  contention  that  the  men 
are  incompetent  and  the  operation  of  the  trains  is 
therefore  unsafe,  and  should  be  corrected  by  this  Com- 
mission cannot  be  sustained. 

It  is  further  contended  by  the  respondent  that  trains 
operated  over  this  line  of  railroad  are  not  subject  to 
**  full  crew  law,'*  because  there  is  not  fifty  miles  of 
continuous  operation  thereof  within  the  State  of  New 
York.  To  this  contention  several  answers  at  once  sug- 
gest themselves  for  consideration. 

First — ^Although  there  is  no  continuous  operation 
for  fifty  miles  in  the  State  of  New  York,  the  aggregate 
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distance  within  the  State  over  which  these  trains  are 
operated  exceeds  that  distance. 

Second. — ^At  Castleton  the  road  connects  with 
another  branch  of  the  Delaware  and  Hudson  system, 
which  in  turn  connects  with  the  main  line,  making  a 
railroad  much  more  than  fifty  miles  in  length  within 
the  State  of  New  York,  all  owned  and  operated  by  the 
same  corporation. 

Third. —  Inasmuch  as  the  entire  operation  from 
Troy  to  Rutland  is  more  than  fifty  miles,  this  statute 
limitation  may  be  held  to  be  violated  even  if  less  than 
fifty  miles  were  within  the  State  under  the  construction 
placed  by  the  courts  under  a  somewhat  similar  statute, 
prohibiting  the  heating  by  stoves  of  passenger  cars  on 
other  than  mixed  trains,  the  terms  of  which  statute 
provided  that  it  should  not  apply  to  railroads  less  than 
fifty  miles  in  length.  People  v.  N.  Y.,  N.  H.  £  H.  B.  R. 
Co.,  55  Hun,  409 ;  affd.,  123  N.  Y.  635. 

In  view,  however,  of  the  fact  that  the  movements  in 
question  were  not  in  any  sense  within  the  provisions 
of  the  Full  Crew  Law  and  there  is  no  proof  of  incom- 
petency of  the  operatives,  or  insecurity  of  operation, 
it  is  unnecessary  to  pass  upon  the  force  of  the  inter- 
esting contention  of  the  respondent  that  the  provisions 
of  the  law  are  not  applicable  in  view  of  the  limited 
operation  of  the  trains  in  question  within  the  State. 

The  complaint  should  be  dismissed. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  West  Winfield 
against  Charles  G.  Senif  (West  Winfield  Electric 
Company)  as  to  Increased  Prices  for  Electricity 
Proposed  to  Be  Effective  January  1, 1920 

Case  No.  7147 

(Public  Service  Commission,  Second  District,  February   3,  1920) 

lUectric  lighting  —  a  rate  of  twenty  cents  per  kilowatt  hour  with 
a  mlnlmnin  charge  per  month  of  one  dollar  and  ilfty  cents 
not  unreasonable  in  small  village. 

The  company  filed  with  the  Commission  its  new  tariff 
effective  January  1,  1920,  showing  a  rate  of  twenty  cents  per 
kilowatt  hour  with  a  minimum  charge  per  month  of  one  dollar 
and  fifty  cents,  giving  a  return  upon  capital  actually  invested 
of  6.7  per  cent.  The  company  furnishes  the  residents  of  a 
small  village  with  electric  light,  lights  the  streets  and  pumps 
the  water  for  the  village  water  supply.  Held,  that  the  rates 
are  not  unreasonable  and  will  be  allowed  to  stand  for  a  period 
not  exceeding  one  year  or  until  February  1,  1921. 

Charles  J.  Thomas,  for  the  complainant. 

Lewis,  Foley  &  Foley  (by  Mr.  Foley),  for  the 
respondent. 

Ejsllogg,  Commissioner. —  On  October  28,  1919,  the 
respondent,  Charles  G.  Senif ,  doing  bnsiness  under  the 
name  of  the  West  Winfield  Electric  Company,  filed 
with  this  Commission  a  new  tariff,  for  the  supply  of 
electric  light  in  the  village  of  West  Winfield.  This 
tariff,  bearing  date  of  October  27,  1919,  by  its  terms 
was  made  effective  January  1,  1920.  It  increased  the 
previously  existing  rates  so  that  the  straight  line 
meter  rate  was  raised  from  seventeen  cents  to  twenty, 
cents  per  kilowatt  hour  and  the  minimum  charge  per 
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month  was  increased  from  a  dollar  and  a  quarter  to  a 
dollar  and  a  half. 

The  trustees  of  the  village,  on  November  28,  1919, 
filed  a  complaint  against  these  rates  on  the  ground 
that  the  same  were  unreasonable,  and  the  issue  joined 
by  the  answer  of  Mr.  Senif,  denying  the  unreasonable- 
ness of  the  rates,  from  the  matter  for  determination 
here.  Hearings  have  been  held  at  Albany  and  Utica 
with  appearances  as  above  noted. 

West  Winfield  is  a  small  incorporated  village  having, 
according  to  the  census  of  1915,  a  population  of  788. 
It  is  situated  in  the  extreme  southwesterly  corner  of 
Herkimer  county. 

In  1915  the  respondent  constructed  the  electric  light 
plant  in  question,  and  entered  into  contracts  with  the 
village  to  furnish  electric  street  lighting,  and  also  to 
pump  the  water  necessary  to  furnish  a  water  supply 
to  the  inhabitants  of  the  village.  The  motive  power  is 
obtained  by  the  operation  of  what  is  known  as  a  *  *  pro- 
ducers '  gas  set,  * '  and  the  water  pumping  and  electric 
light  propositions  are  so  interwoven  that  they  must 
be  considered  together. 

Practically  the  entire  work  of  maintaining  the  plant 
in  question,  thereby  furnishing  both  the  electric  light 
and  water  to  the  village,  is  performed  by  the  respond- 
ent individually. 

On  account  of  the  smallness  of  the  municipcility 
affected,  and  the  consequent  practical  inability  to 
employ  experts  to  make  a  valuation  of  the  property 
involved,  Mr.  C.  A.  Volz,  assistant  chief  of  the  division 
of  light,  heat  and  power  of  this  Commission,  inspected 
the  property  in  question,  and  made  a  valuation  thereof. 
This  valuation  was  subsequently  announced  to  be  sat- 
isfactory to  the  village,  and  is  not  materially  different 
from  the  valuation  made  by  an  expert  of  the  respond- 
ent, Mr.  Sweet,  which  is  also  in  evidence. 
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As  a  result  af  this  investigation  Mr.  Volz  fixed  the 
value  of  the  property  of  this  respondent,  including  the 
fixed  capital,  working  capital,  materials  and  supplies 
at  $15,794.09.  This  does  not  include  any  so-called 
*  *  going  value. '  * 

It  is  claimed  by  the  respondent  that  to  this  aggre- 
gate investment,  which  represents  the  present  value  of 
the  physical  property,  should  be  added  the  so-called 
"  going  value/'  This  argument  is  based  upon  the 
decision  of  the  Court  of  Appeals  in  the  case  of  People 
ex  reL  Kings  County  Lighting  Compcmy  v.  WUlcox, 
210  N.  Y.  479. 

It  is  urged  that  the  deficiency,  for  each  of  the  four 
years  of  operation  of  this  plant,  in  fair  return  upon 
the  valuation  of  $15,000  should  be  added  to  the  tan- 
gible capital. 

Such  deficiency  should  not  always  be  added  for  rate 
making  purposes,  but  where  a  company  is  actually 
established  and  is  earning  a  fair  return,  the  deficiency 
occurring  in  the  years  in  which  the  business  was  being 
built  up,  may  perhaps  properly  be  considered  as  part 
of  the  investment.  Certainly  such  annual  deficiency 
cannot  be  considered  in  cases  such  as  the  one  now 
under  consideration,  where  a  company  never  is  able 
to  yield  a  fair  return.  If  this  were  so,  a  company 
which  never  earned  a  fair  return  would  be  constantly 
increasing  in  value  for  rate  making  purposes,  and  the 
greater  the  deficiency,  and  the  less  the  success  of  the 
company,  the  greater  would  become  its  estimated  value 
to  be  considered  in  fixing  a  rate.  This,  of  course, 
was  not  the  intention  of  the  court  in  the  decision 
referred  to. 

The  increased  revenue  from  new  rates  would  amount 
to  about  $600  per  year.  The  actual  gross  revenue  in 
1919  was  $5,888.37.    The  proposed  increase  of  rates 
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would  yield  an  additional  $600,  if  there  were  no 
decrease  in  consumption. 

The  operating  expenses  and  taxes  for  the  year  1919, 
which  will  probably  be  at  least  as  large  for  the  cur- 
rent year,  were  $4,854.24.  This-  would  leave  a  net 
revenue  of  $1,634.13  per  annum  with  the  new  rates 
in  force,  less  whatever  loss  may  occur  from  decreased 
consumption,  due  to  increased  rates. 

This  allows  an  item  for  salary  and  wages  of  labor 
of  $2,760.  Most  of  this  work  was  performed  by  the 
respondent  himself.  This  figure  includes  all  of  the 
labor  and  services  performed  in  the  enterprise,  which 
includes,  as  has  been  stated,  not  only  the  electric  light- 
ing in  the  village  but  the  pumping  of  water  for  it. 
This  expenditure  certainly  cannot  reasonably  be  con- 
sidered to  be  excessive. 

The  net  revenue  indicated  above  of  $1,634.13  per 
annum,  takes  no  account  of  annual  depreciation,  for 
which  the  respondent  is  entitled  to  be  reimbursed. 
This  is  estimated  at  $580  per  year,  which  would  reduce 
the  net  revenue  from  operation  to  $1,054.13,  or  a 
return  of  6.7  per  cent  upon  the  actual  capital  invested, 
less  all  loss  of  custom  from  increased  rates. 

The  plant  of  the  respondent  is  located  upon  village 
property,  and  was  so  located  pursuant  to  contracts  for 
furnishing  electric  light  and  pumping  water,  which 
will  expire  during  the  current  year.  If  these  contracts 
are  not  renewed,  so  much  of  the  property  as  is  located 
upon  such  village  land,  including  the  power  plant,  will 
have  to  be  removed,  and  will  then  be  only  actually 
worth  its  salvage  value. 

It  is  urged  because  this  event  may  happen,  the  prop- 
erty should  not  be  valued  at  its  full  value  in  place,  but 
only  at  its  salvage  value.  However  much  force  there 
may  be  in  that  theory,  it  has  not  been  taken  into  con- 
sideration for  the  reason  that  it  would  ultimately  work 
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in  favor  of  the  respondent^  and  suggest  the  propriety 
of  a  still  higher  rate  than  that  now  under  considera- 
tion^  for  the  reason  that  if  at  the  expiration  of  a  cer- 
tain time,  this  plant  would  have  to  be  removed  from 
its  present  location,  and  would  thereby  lose  much  of 
its  value,  respondent  would  now  be  entitled,  and  has 
been  entitled  during  the  years  of  his  temporary  occu- 
pancy, to  collect  in  rates  a  sufficient  sum  to  make  good 
the  permanent  loss  of  value  of  his  power  plant  by 
reason  of  its  contemplated  removal,  at  the  expiration 
of  his  term  of  occupancy,  in  addition  to  a  reasonaible 
return  upon  the  investment. 

This  contention  therefore  works  against  the  village 
rather  than  in  its  favor.  As  it  is  apparent  from  the 
figures  hereinbefore  submitted  that  the  rates  set  forth 
in  the  tariff,  as  filed,  will  yield  only  6.7  per  cent  on  the 
actual  capital  invested,  less  decreased  consumption 
from  increased  prices,  any  further  consideration  which 
tend  to  fortify  the  position  of  the  respondent  are 
entirely  unnecessary. 

It  is  quite  true  that  the  rate  sought  to  be  charged 
is  a  high  rate,  but  it  must  be  borne  in  mind  that  this  is 
a  small  community  and  the  demand  is  small,  there 
being  only  133  commercial  customers  of  the  plant,  the 
entire  consumption  of  electricity  for  the  last  calendar 
year  reported  being  16,678  kilowatt  hours  by  such 
commercial  users  in  addition  to  2,173  hours  of  con- 
sumption by  the  42  municipal  street  lights. 

Various  other  communities  of  the  State,  by  reason 
of  similar  disadvantageous  situation  are  required  to 
pay  an  equal  or  higher  rate,  as  follows :  Canaseraga, 
thirty  cents  per  kilowatt  hour;  Canisteo,  twenty 
cents;  Dundee,  twenty  cents;  Hunter,  twenty  cents; 
Long  Beach,  twenty-five  cents;  Red  Hook,  twenty 
cents ;  Bhinebeck,  twenty  cents ;  Southampton,  twenty 
cents ;  Tanner sville,  twenty  cents;  Tivoli,  twenty  cents. 
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Inasmuch  as  the  cost  of  supplies  and  materials 
entering  into  the  production  of  electricity,  under  con- 
ditions prevailing  at  present,  is  unusually  high,  the 
period  to  be  fixed  in  the  order,  during  which  the  rates 
of  the  schedule  now  filed  shall  be  effective,  ought  not 
to  exceed  a  period  of  one  year,  or  until  February  1, 
1921. 

An  order  should  therefore  be  entered  holding  that 
the  rates  set  forth  in  the  proposed  tariff  are  not  unrea- 
sonable, and  permitting  the  collection  of  the  rates 
prescribed  therein  for  the  x>6riod  specified,  and  until 
the  further  order  of  the  Commission. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  same  day  made  the  following  order : 

By  the  Commission. —  Upon  the  facts  set  forth,  and 
for  the  reasons  stated  in  the  opinion  herein. 

It  is  ordered  that  the  prices  set  forth  in  the  present 
rate  schedule  of  the  respondent  are  not  unreasonable, 
and  shall  be  the  maximum  prices  to  be  charged  for 
electric  energy  until  February  1,  1921,  and  until  the 
further  order  of  the  Commission. 
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In  the  Matter  of  the  Complaint  of  The  Inlet  Supply 
Company  of  Inlet,  Hamilton  County,  against 
Raquette  Lake  Railway  Company,  as  to  Absence 
of  Agent  from  Eagle  Bay  Station,  on  Said  Com- 
pany's Railway,  During  the  Winter  Months 

Case  No.  7281 

(Public  Service  Commission,  Second  District,  February  10,  1920) 

Railroads  —  method  of  delivering  freight  at  a  station  closed  in 
winter  time. 

The  station  in  question  is  on  a  railroad  in  the  heart  of  the 
Adirondacks,  about  nineteen  miles  long  and  is  the  only  station 
except  a  flag  station  between  the  termini  and  is  about  equally 
distant  from  each.  The  road  exists  by  reason  of  its  summer 
traffic.  Only  one  family  lives  near  the  station  in  winter  but 
there  is  a  small  hamlet  with  a  winter  population  of  about  two 
hundred,  about  two  miles  away.  The  station  has  never  been 
regularly  kept  open  in  winter.  Circumstances  relating  to  the 
conditions  of  the  train  service  and  the  accommodation  of  the 
inhabitants  reviewed  and  ordered  that  during  the  period  when 
an  agent  is  not  employed  at  the  station  all  freight  less  than* 
carload  lots  and  not  too  bulky  shall  be  placed  in  the  freight 
house  unless  consignee  ie  on  hand  to  receive  it,  and  the 
freight  house  locked  by  crew  before  train  leaves  the  station, 
and  on  days  when  trains  which  usually  carry  freight  to  the 
station  are  operated  at  least  one  train  in  each  direction  shall 
stop  for  at  least  ten  minutes  at  the  station  and  the  crew  shall 
open  the  freight  house  and  deliver  freight  to  the  consignees. 

H.  J.  Williston  and  G.  A.  Kenwell,  claimants  in 
person. 

C.  E.  Snyder,  attorney  for  the  respondent;  Lewis 
Crane,  Division  Freight  Agent ;  C.  H.  Calkins,  Super- 
intendent; G.  D.  Dager,  Trainmaster,  and  Maurice 
Callahan,  Superintendent,  Raquette  Lake  Railway 
Company. 
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Kellogg,  Commissioner. —  The  Raquette  Lake  Bail- 
way  Company  owns  and  operates  a  railroad  from 
Carter  (formerly  Clearwater)  on  the  Adirondack 
division  of  the  New  York  Central  railroad,  easterly  to 
Raquette  lake,  a  distance  of  about  nineteen  miles. 

It  has  been  in  operation  for  about  twenty  years. 
This  location  in  the  heart  of  the  Adirondacks  renders 
it  essentially  a  sunmier  road.  During  the  winter 
months  it  derives  at  times  some  revenue,  principally 
from  the  shipment  of  pulp  wood  and  other  forest 
products,  and  small  freight  consigned  to  the  few 
people  living  on  its  route. 

It  is  seldom  able  at  the  close  of  a  year  to  show  an 
excess  of  receipts  over  the  actual  operating  expenses. 
In  only  six  years  of  the  seventeen  that  have  elapsed 
since  1902,  during  which  period  only  are  records  avail- 
able, has  there  been  an  excess  of  revenues  over  the 
operating  expenses  and  taxes. 

Since  the  fiscal  year  ending  June  30, 1913,  there  has 
always  been  an  annual  deficit  where  the  operating 
expenses  and  taxes  exceeded  the  gross  revenue.  In 
the  last  calendar  year  for  which  the  figures  were  avail- 
able, 1918,  there  was  a  net  deficit  of  operating 
expenses  over  all  income  of  $22,884.48,  to  which  deficit 
must  be  added  the  annual  taxes  of  $1,440.71,  making 
an  aggregate  of  $24,325.19,  which  is  about  seventy 
per  cent  above  the  gross  revenue.  In  other  words 
the  receipts  of  the  railroad  are  about  three-fifths  of 
what  it  costs  to  operate  and  pay  the  taxes  on  it,  with- 
out considering  any  return  on  the  invesment,  or  any 
reserve  for  depreciation. 

On  September  30, 1918,  in  Case  No.  6596,  (18  State 
Dept.  Rep.  317),  this  company  applied,  under  section 
85  of  the  Railroad  Law,  to  this  Commission  for  per- 
mission to  cease  operation  of  its  railway  during  the 
ensuing  winter  season.     The  application  was  denied 
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solely  because  it  was  made  so  late  in  the  season  that 
various  mill  owners  had  already  made  arrangements 
for  cutting  wood  pulp,  in  the  vicinity,  on  the  trans^ 
portation  of  which  over  this  line  they  were  dependent 
for  the  operation  of  their  mills,  and  for  that  reason  it 
would  be  unfair  that  they  should  be  deprived  of  these 
transportation  facilities,  on  which  they  had  relied,  by 
an  application  made  so  late  in  the  season. 

This  application  seems  not  to  have  been  renewed 
for  fhe  present  season  due  to  the  fact  perhaps,  which 
developed  on  the  hearing,  that  other  lumber  opera- 
tions are  now  in  process,  the  revenues  from  such 
operation  being  available  to  the  railway  company. 

The  foregoing  is  a  general  description  of  the  line, 
and  discloses  a  railroad  operation  very  unusual  in  its 
nature,  and  one  which  is  entitled  to  special  considera- 
tion in  the  questions  which  arise  affecting  it. 

The  principal  station  intermediate  the  termini  is 
Eagle  bay,  distant  about  ten  miles  from  Carter  and 
about  nine  miles  from  Baquette  lake.  The  station  is 
on  the  Fulton  chain  of  lakes  near  a  large  summer  hotel, 
and  undoubtedly  in  that  season  receives  considerable 
custom  from  tourists.  With  the  exception  of  one 
family,  there  is  no  one  living  near  the  station  in  the 
winter  time.  About  a  mile  away  there  are  a  few  other 
families  but  not  until  the  hamlet  of  Inlet  is  reached, 
about  two  miles  from  the  station,  is  there  any  notice- 
able settlement.  Here  there  is  a  population  of  about 
200  people  in  winter,  served  by  three  general  stores. 
This  is  the  only  station  along  the  line  of  railroad 
except  a  flag  station  at  Minnowbrook,  by  which  a  few 
families  are  served  in  the  winter  time. 

Since  the  construction  of  the  railroad,  the  station 
at  Eagle  bay  has  not  been  kept  open  in  the  winter 
months,  the  summer  agent  arriving  in  May  and  leav- 
ing in  October.    This  rule  has  been  subject  to  excep- 
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tions  during  the  time  of  the  heavy  ice  harvesting  oper- 
ations at  Baquette  lake,  daring  the  pendency  of  which 
a  telegraph  operator  has  been  maintained  at  Eagle 
bay  for  the  protection  of  the  heavy  train  service 
incidental  to  these  operations. 

The  station  has  a  room  for  the  storage  of  freight, 
and  also  has  rooms  upstairs  in  which  a  section  hand 
sleeps  at  night.  He  is  supposed  to  keep  the  station 
warm  on  train  days,  and  to  keep  it  clean  so  that 
passengers  may  here  await  the  coming  of  trains, 
under  the  usual  conditions  supposed  to  be  maintained 
at  these  non-agency  stations.  The  evidence  developed 
that  the  duty  of  keeping  this  station  cleaned  and 
heated  was  not  at  all  times  properly  discharged.  The 
attention  of  the  railroad  company  in  this  connection 
is  called  to  this  condition  in  order  that  it  may  not 
continue,  and  that  on  days  when  trains  arrive  and 
depart,  this  station  may  be  kept  properly  cleaned  and 
comfortably  heated  for  a  reasonable  time  prior  to  the 
advertised  arrival  of  such  trains,  and  until  after  their 
departure. 

Four  times  a  week,  during  the  winter  season,  a  com- 
bination passenger  and  freight  train  leaves  Baquette 
lake  at  1 :15  p.  m.,  passes  tjagle  bay  at  1 :45  and  arrives 
at  Carter  at  2:30.  Betuming,  it  leaves  Carter  at 
4  p.  M.,  passes  Eagle  bay  at  4:45  and  arrives  at 
Baquette  lake  at  5:15. 

This  train  is  almost  invariably  on  time  on  its  trip 
from  Baquette  lake  to  Carter,  but  on  its  return  trip, 
due  to  the  necessity  of  waiting  for  the  connection  with 
the  New  York  Central,  it  is  occasionally,  but  not  fre- 
quently, late,  and  such  lateness  when  it  does  occur  is 
very  seldom  of  any  substantial  degree. 

The  trouble  arising  in  this  matter  is  due  to  the  fact 
that  l.cl.  freight  is  handled  at  this  point  by  leaving 
it  in  the  station  without  guard  or  lock  if  the  consignees 
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are  not  there  personally,  or  by  agent,  to  receive  it,  or 
arrange  for  its  delivery,  when  the  train  arrives. 

Under  the  provision  of  the  bills  of  lading,  as  it  is 
claimed,  the  railroad  ceases  to  be  liable  as  soon  as  it 
places  the  freight  in  its  station  accessible  to  the  con- 
signee. In  this  manner  losses  have  occurred  on  occa- 
sions, and  it  becomes  impossible  to  locate  the  place  of 
loss,  it  being  claimed  by  the  railroad  company  that  the 
packages  were  delivered  at  the  station,  and  it  being 
claimed  by  the  consignee  that  it  never  received  them. 

On  account  of  the  uncertainty  of  the  day  of  arrival 
of  the  freight,  the  consignees  are  not  always  present 
when  trains  arrive,  and  it  is  not  always  possible  for 
them  to  tell  in  advance  as  to  what  day  the  freight  will 
arrive.  In  these  instances  if  they  are  not  present, 
either  personally  or  by  representative,  the  freight  is 
left  in  the  station  as  indicated,  and  loss  occurs  some- 
times but  not  frequently. 

It  would  seem  to  be  entirely  beyond  the  question  to 
require  the  maintenance  of  an  agent  at  this  station 
during  the  winter  months  under  the  circumstances 
detailed.  It  would  also  seem  to  be  unreasonable  for 
the  railroad  company  to  leave  freight  in  an  unlocked 
and  unguarded  room  against  the  wish  of  the  con- 
signee, and  at  his  risk,  and  this  practice  should  be 
corrected. 

Section  26  of  the  Public  Service  Conmiissions  Law 
provides:  *'  Every  corporation,  person  or  conmion 
carrier  performing  a  service  designated  in  the  pre- 
ceding section,  shall  furnish,  with  respect  thereto,  such 
service  and  facilities  as  shall  be  safe  and  adequate  and 
in  all  respects  just  and  reasonable.*' 

Section  49,  subdivision  2,  of  the  same  statute  further 
provides:  ''Whenever  the  commission  shall  be  of 
opinion,  after  a  hearing,  had  upon  its  own  motion  or 
upon  complaint,  that  the  regulations,  practices,  equip- 


Complaint  against  Eaqubtte  Lake  E.  Co.    297 

Public  Service  Commissioiiy  Second  District     [Vol.  22] 

ment,  appliances,  or  service  of  any  such  cotnmon  car- 
rier, railroad  corporation  or  street  railroad  corpora- 
tion in  respect  to  transportation  of  persons  or  prop- 
erty within  the  state  are  unjust,  unreasonable,  unsafe, 
improper  or  inadequate,  the  commission  shall  deter- 
mine the  just,  reasonable,  safe,  adequate,  and  proper 
relations,  practices,  equipment,  appliances  and 
service  thereafter  to  be  in  force,  to  be  observed  and 
to  be  used  in  such  transportation  of  persons  and  prop- 
erty and  so  fix  and  prescribe  the  same  by  order  to  be 
served  upon  every  common  carrier,  railroad  cori)ora- 
tion  and  street  railroad  corporation  to  be  bound 
thereby;  and  thereafter  it  shall  be  the  duty  of  every 
common  carrier,  railroad  corporation  and  street  rail- 
road corporation  to  observe  and  obey  each  and  every 
requirement  of  every  such  order  so  served  upon  it, 
and  to  do  everything  necessary  or  proper  in  order  to 
secure  absolute  compliance  with  and  observance  of 
every  such  order  by  all  of  its  oflScers,  agents  and 
employees.*' 

It  would  seem,  therefore,  to  be  the  duty  of  this  Com- 
mission to  make  a  reasonable  and  sufficient  provision 
in  regard  to  safe  delivery  of  freight,  even  in  this 
remote  mountain  settlement.  Freight  consigned  to  this 
point  should  not  against  the  wish  of  the  consignee  be 
left  in  an  open  room  in  the  depot  and  such  action 
deemed  delivery  releasing  the  carrier  from  further 
liability. 

Unless  some  proper  arrangement  to  the  contrary, 
approved  by  both  the  consignee  and  the  carrier,  is 
made,  in  all  cases  where  freight  is  consigned  to  this 
station,  and  the  consignee  does  not  appear  on  the 
arrival  of  the  train,  either  in  person  or  by  a  duly 
authorized  representative,  to  claim  it,  it  should  be 
deposited  in  the  freight  room  of  the  station  prior  to 
the  departure  of  the  train,  such  room  should  be  left 
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securely  locked,  and  notice  of  the  arrival  of  the  freight 
sent  to  the  consignee. 

The  conductor  of  the  train,  and  the  train  crew,  could 
without  any  material  addition  to  their  duties,  and 
without  serious  delay  to  the  train,  if  the  schedule  were 
properly  arranged,  unlock  the  room  at  each  passage 
of  the  train,  and  deliver  all  freight  brought  there  on 
previous  arrivals  to  those  present  desiring  and  enti- 
tled to  such  delivery.  The  duty  of  the  carrier  should 
not  be  deemed  discharged,  or  its  liability  terminated 
prior  to  such  delivery. 

It  is  suggested  that  the  carrier  ought  not  to  be  held 
liable,  as  the  freight  room  might  be  broken  into.  This 
argument,  however,  if  extended,  would  defeat  all  lia- 
bility of  carriers  for  goods  stored  in  their  possession 
after  the  time  of  arrival  and  before  xielivery. 

The  risk  at  this  point  is  not  exceptional,  as  the  sta- 
tion is  occupied  by  one  of  the  section  hands  at  night, 
and  marauders  must  be  very  few  in  the  winter  time  in 
this  sparsely  settled  neighborhood. 

An  order  should  be  entered  accordingly. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  same  day  made  the  following  order: 

By  the  Commission. — A  complaint  in  the  above- 
entitled  matter  having  been  filed  and  a  hearing  thereon 
having  been  held  at  Raquette  lake  on  January  2,  1920, 
and  it  appearing  to  the  Commission  that  the  practices 
of  the  Raquette  Lake  Railway  Company  in  handling 
less  than  carload  freight  consigned  to  Eagle  bay  dur- 
ing the  winter  months  are  unreasonable  and  that  the 
facilities  provided  for  delivery  of  such  freight  are  not 
in  all  respects  just  and  reasonable,  now,  therefore, 
ordered : 
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1.  That  during  the  period  when  an  agent  is  not  regu- 
larly employed  at  the  Eagle  Bay  station  of  the 
Baquette  Lake  Bailway  Company,  said  company  be, 
and  hereby  is,  required  to  place  all  less  than  carload 
freight  consigned  to  said  station  within  the  freight 
house,  except  such  shipments  which  by  reason  of  their 
bulk  cannot  be  so  placed,  upon  arrival,  unless  the  con- 
signee or  his  duly  authorized  agent  shall  claim  the 
consignment  at  that  time,  or  by  proper  agreement 
shall  make  some  other  arrangement  with  the  company ; 
that  before  the  departure  of  the  train  on  which  said 
shipments  arrive  the  freight  house  shall  be  securely 
locked  by  a  member  of  the  train  crew  or  other  author- 
ized representative  of  the  company. 

2.  That  on  each  day  on  which  trains  which  usually 
transport  freight  to  Eagle  bay  are  operated,  at  least 
one  train  in  each  direction  shall  be  scheduled  to  stop 
at  Eagle  Bay  station  for  at  least  ten  minutes,  during 
which  time  the  train  crew  shall  open  the  freight  house 
and  deliver  any  shipments  which  may  be  on  hand  to 
the  consignees  or  their  duly  authorized  representa- 
tives,  taking  such  receipt  or  other  acknowledgment  of 
delivery  as  to  the  company  may  be  deemed  proper. 

3.  That  the  said  Baquette  Lake  Bailway  Company 
be,  and  hereby  is,  required  to  post  suitable  notices  at 
each  of  its  stations  informing  the  public  of  the  prac- 
tices herein  ordered,  and  to  notify  consignees  by  mail 
when  shipments  have  arrived  at  said  Eagle  Bay  sta- 
tion, stating  when  said  shipments  may  be  claimed. 
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In  the  Matter  of  the  Appeal  from  the  Order  Dissolving 
District  No.  11  of  the  Town  of  Bethlehem,  Albany 
County,  and  the  Annexation  of  Its  Territory  to  Dis- 
trict No.  7  of  Said  Town 

Case  No.  560 

(Education  Department,  February  3,  1920) 

Consolidation  of  districts  approved. 

By  reason  of  the  extension  of  the  boundaries  of  the  city 
of  Albany  considerable  portions  of  districts  Nos.  11  and  12 
in  the  town  of  Bethlehem  were  added  to  the  city.  Thereafter  by 
order  of  the  district  superintendent  the  remaining  portion  of 
district  No.  12  was  united  with  the  adjoining  district  No.  7, 
making  a  district  with  an  assessed  valuation  of  over  $700,000. 
The  tax  rate  for  school  purposes  in  district  No.  11  is  nearly 
ten  times  the  tax  rate  in  district  No.  7  as  the  assessed  valua- 
•  tion  of  property  in  district  No.  11  is  only  $75,000.  Held, 
that  it  would  be  unfair  to  permit  one  district  to  suffer  from 
the  extension  of  the  city  boundaries  while  an  adjoining  dis- 
trict receives  benefits  and  advantages  far  in  excess  of  its  neces- 
sity,  and  the  order  of  the  district  superintendent  dissolving  dis- 
trict No.  11  and  annexing  its  territory  to  district  No.  7  will  be 
approved,  and  that  the  consolidated  district  maintain  two 
fdhools,  one  for  the  pupils  in  former  district  No.  7  and  one  for 
the  pupils  in  former  district  No.  11. 

William  E.  Woollard,  attorney  for  appellant. 

FiNLET,  Commissioner. —  In  1916  by  act  of  the  Legis- 
lature the  boundiaries  of  the  city  of  Albany  were 
extended  so  as  to  include  certain  portions  of  outlying 
school  districts  (Laws  of  1916,  chap.  41).  In  this  man- 
ner considerable  portions  of  districts  Nos.  11  and  12 
of  the  town  of  Bethlehem  were  added  to  the  city.  The 
property  so  taken  included  the  school  building  located 
in  district  No.  12.    In  order  to  provide  school  facili- 
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ties  for  the  children  living  in  the  remaining  portion 
of  district  No.  12  an  order  was  made  by  the  district 
superintendent  in  November,  1916,  annexing  such  dis- 
trict to  the  adjoining  district  No.  7  of  the  town  of 
Bethlehem.  No  action  was  taken  by  the  district  super- 
intendent at  that  time  respecting  district  No.  11. 

Prior  to  the  annexation  of  a  portion  of  district  No. 
11  to  the  city  of  Albany,  such  district  had  an  assessed 
valuation  of  about  $365,390.  It  had  at  that  time  suffi- 
cient tax  resources  to  maintain  its  school  without  exces- 
sive burden.  By  the  annexation  of  a  portion  of  its 
territory  to  the  city  tiie  taxable  valuation  of  the  dis- 
trict has  been  reduced  to  $75,000.  District  No.  7  has, 
on  the  other  hand,  been  very  substantially  benefited  by 
the  adjustment  brought  about  by  alteration  of  the 
boundaries  of  the  city.  With  the  territory  of  former 
district  No.  12  added  to  District  No.  7  by  the  order  of 
the  district  superintendent,  the  assessed  valuation  of 
such  district  was  increased  to  over  $700,000.  Each 
district  has  maintained  a  one-room  school  with  one 
teacher.  The  expenditures  for  school  purposes  in  each 
district  have  been,  since  the  alteration  caused  by  the 
annexation  of  territory  to  the  city  of  Albany,  practi- 
cally the  same,  although  one  district  had  nearly  ten 
times  as  much  assessed  valuation  as  the  other  district. 
The  tax  rate  for  school  purposes  in  district  No.  11  has 
been,  therefore,  nearly  ten  times  the  tax  rate  in  dis- 
trict No.  7. 

On  July  7,  1919,  an  order  was  made  by  the  district 
superintendent,  dissolving  district  No.  11  and  annex- 
ing its  territory  to  district  No.  7.  This  appeal  is  from 
the  order  of  consolidation.  The  trustee  of  district  No. 
7  who  brings  the  appeal  contends  that  the  order  is  not 
for  the  best  interests  of  the  taxpayers  of  district  No. 
7  and  also  that  the  children  of  district  No.  11  will  be 
greatly  inconvenienced  if  required  to  attend  school  in 
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district  No.  7.  The  district  superintendent  doubtless 
had  in  mind  the  inequalities  of  tax  burdens  existing 
because  of  the  alteration  of  the  city  boundaries,  and 
the  question  presented  on  the  appeal  is  the  wisdom 
and  fairness  of  this  attempted  adjustment. 

While  the  interests  of  the  taxpayers  are  to  be  con- 
sidered in  determining  the  advisability  of  consolida- 
tion the  fact  that  the  taxpayers  of  one  district  may  be 
required  to  pay  a  somewhat  increased  school  tax  by 
reason  of  a  consolidation  is  not  controlling  if  it  clearly 
appears  that  the  best  interests  of  the  entire  community 
are  to  be  served  by  bringing  the  districts  together. 
The  taxi>ayer8  of  district  No.  7  have  been  specially 
favored  by  the  same  act  which  worked  a  hardship  as 
to  district  No.  11.  Because  of  this  act  they  are  required 
to  pay  a  very  small  tax  for  the  supjwrt  of  their  school. 
The  taxpayers  of  district  No.  11,  because  of  the  deple- 
tion of  their  territory,  have  been  comi)elled  to  assume 
a  greatly  increased  burden  of  taxation. 

The  circumfitances  attending  upon  this  consolidation 
are  peculiar.  It  would  obviously  be  unfair  to  permit 
one  district  to  suffer  from  the  extension  of  the  city 
boundaries,  while  an  adjoining  district  receives  bene- 
fits find  advantages  far  in  excess  of  its  necessities.  The 
only  just  thing  to  do  under  such  circumstances  was 
to  bring  the  two  districts  together  and  require  the 
consolidated  district  to  maintain  two  schools,  one  for 
the  accommodation  of  the  pupils  in  former  district 
No.  7,  and  one  for  the  accommodation  of  the  pupils 
of  former  district  No.  11,  and  to  assess  the  cost  thereof 
upon  the  taxable  property  of  such  consolidated  district 

It  seems  desirable,  however,  in  order  to  avoid  con- 
fusion, that  the  order  of  conisolidation  be  modified  to 
take  effect  August  1,  1920. 

The  appeal  is  dismissed. 
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It  is  ordered  that  the  order  of  District  Superintend- 
ent Edward  E.  Bichmond,  issued  under  date  of  July 
7, 1919,  dissolving  district  No.  11  of  the  town  of  Bethle- 
hem, Albany  county,  and  annexing  its  territory  to  dis- 
trict No.  7  of  said  town,  be  modified  to  take  effect 
August  1, 1920,  and  as  so  modified  the  order  is  hereby 
approved  and  confirmed 

It  is  further  ordered  that  the  order  heretofore  issued 
herein,  staying  all  proceedings  under  the  order  of  con- 
solidation pending  the  determination  of  this  appeal, 
be  and  the  same  is  hereby  vacated. 


In  the  Matter  of  the  Appeal  of  Daihel  P.  Crakdall 
Belative  to  the  Payment  of  Salary  by  the  Board  of 
Education  of  Union  Free  School  District  No.  1  of 
the  Town  of  Westfield,  Chautauqua  County 

Case  No.  561 

(Edncation  Department,  Febraary  3,  1920) 

Teacher's  salary — appeal  r— Military  Law,  §  245. 

Appellant,  a  teacher  of  agricnltnre,  contracted  with  the 
board  of  edncation  of  a  nnion  free  school  district  in  May, 
1918,  to  teach  for  a  term  of  eleven  months,  commencing 
September  3,  1918.  On  Angost  30,  1918,  he  received  notice 
from  his  local  draft  board  to  entrain  for  camp  September  3, 

1918,  on  which  day  he  entered  active  military  service.  He  was 
honorably  discharged  Febraary  24, 1919,  and  on  March  3, 1919, 
he  took  np  his  dnties  as  teacher  nnder  the  contract.  He  claims 
the  difference  in  salary  between  his  army  pay  and  his  salary 
as  teacher  amounting  to  $666.82.  The  board  of  edacation  of 
the  district  failed  to  act  npon  his  claim  daly  presented  in  July, 

1919.  Eeld,  that  a  board  of  edacation  may  not  defeat  the 
remedy  of  an  appeal  to  the  Commissioner  of  Edacation  by  pro- 
tracted delay;  that  section  245  of  the  Military  Law,  as  amended 
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by  chapter  435  of  the  Laws  of  1917,  is  binding  upon  the 
respondent  board  of  education  and  said  board  is  directed  to 
pay  the  claim  with  interest  from  July  29,  1919. 

Ottaway  &  Mimson,  attorneys  for  respondent. 

FiNLBY,  Commissioner. —  The  appellant  is  a  teacher 
of  agriculture.  On  May  25,  1918,  he  contracted  with 
the  board  of  education  of  union  free  school  district 
No.  1  of  the  town  of  Westfield,  Chautauqua  county,  to 
teach  in  said  district  for  a  term  of  eleven  months  com- 
mencing on  September  3,  1918,  at  the  rate  of  $1,700 
per  annum.  Upon  the  request  of  the  principal  of  the 
Westfield  school  he  terminated  his  contract  with  the 
Belfast  board  of  education  in  August,  1918,  in  order  to 
arrange  his  work  for  the  opening  of  school  in  Septem- 
ber.   He  arrived  in  Westfield  August  twenty-first. 

It  appears  that  appellant  who  had  been  regulariy 
drafted  received  notice  from  his  local  draft  board  on 
August  30,  1918,  that  he  was  required  to  entrain  for 
camp  September  3, 1918.  On  that  day  he  entered  active 
military  service.  On  February  24,  1919,  he  was  honor- 
ably discharged  from  said  service  and  on  March  3, 
1919,  he  resumed  his  duties  as  teacher  in  the  Westfield 
school. 

On  July  29, 1919,  appellant  filed  with  the  clerk  of  the 
board  of  education  a  claim  for  $666.82,  being  the  dif- 
ference in  salary  under  the  terms  of  his  contract  with 
the  board  of  education  and  the  amount  which  he  had 
received  for  military  service.  Meetings  of  the  board 
were  held  but  no  action  was  taken  on  appellant's  claim. 
The  board  having  failed  to  act  upon  such  daim  this 
appeal  was  brought,  November  10,  1919,  from  failure 
of  the  board  to  allow  it.  On  October  30,  1919,  ai>- 
pellant  received  a  communication  from  the  board  which 
read  as  follows: 

'*  Be— Your  Claim  for  $666.82.— At  a  regular  meet- 
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hig  of  the  Board  of  Education  held  Tuesday  evening 
Oct.  28th.  1919  I  was  instructed  to  write  you  to  the 
effect  that  your  above  mentioned  claim  is  under  con- 
sideratioUy  and  that  the  Board  i6  awaiting  the  deter- 
mination of  a  similar  daim  in  the  Eastern  part  of  the 
State/' 

No  action  being  taken  by  the  board,  this  proceeding 
was  regvlaxly  commenced  by  service  of  the  appeal 
papers  November  10, 1919. 

The  board  of  education  contends  that  since  it  has 
not  determined  formitUy  the  appellant's  claim  there 
is  nothing  upon  which  an  appeal  can  be  based.  This 
is  obviously  an  untenable  positiou.  The  board  may 
not  defeat  the  remedy  of  appeal  to  the  Commissioner 
of  Education  by  protracted  delay. 

The  respondent  urges  that  since  the  contract  pro- 
vided that  the  appellant  was  to  begin  his  duties  Sep- 
tember 3, 1918,  while  in  fact  he  entered  upon  military 
service  on  that  date  he  was  not  actually  in  the  employ 
of  the  board  of  education  at  the  opening  of  the  school 
term  on  September  third  and  was  never  an  employee 
of  the  board  until  his  return  from  military  service 
in  March,  1919.  This  contention  is  not  sound.  The 
appellant  was  an  employee  of  the  board  from  the  date 
of  his  contract.  He  had  moved  to  the  district  and  per- 
formed necessary  preliminary  work  prior  to  the  open- 
ing of  school.  He  was  required  to  entrain  for  camp 
on  the  very  day  school  opened.  He  is  not  to  be 
deprived  of  the  benefits  provided  by  section  245  of  the 
Military  Law  merely  because  he  had  not  actually 
taught  in  the  school  until  after  his  return  from 
service. 

The  board  further  contends  that  the  appellant  knew 
when  he  made  the  contract  in  May,  1918,  that  he  would 
be  required  to  enter  military  service  and  the  approxi- 
mate date  of  entry  and  that  he  would  not  have  op- 
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portuniiy  to  fulfill  his  contract  On  the  contrary,  it 
is  not  within  the  range  of  possibility  that  the  appellant 
could  have  known  in  May  that  he  would  be  called  into 
service  in  September  or  at  all.  It  is  also  stated  that 
a  new  contract  was  made  on  January  28, 1919,  in  which 
it  was  assumed  by  both  the  appellant  and  respondent 
that  the  contract  made  in  May  was  void.  Such  further 
contract,  if  made, '  is  not  set  forth.  The  appellant, 
however,  submits  a  copy  of  a  motion  adopted  by  the 
board  of  education  at  its  mieeting  held  on  January 
twenty-eighth  which  reads  as  follows:  *'  Moved  and 
carried,  *  That  the  Board  give  Mr.  Crandall  such 
friendly  assistance  as  may  be  possible  in  getting  the 
difference  of  his  salary  while  in  the  army  if  so  provided 
by  state  legislation.'  " 

This  action  was  taken  by  the  board  prior  to  the 
appellant's  release  from  military  service  and  prior  to 
his  return  to  Westfield.  By  its  terms  it  was  calculated 
to  induce  the  appellant  to  anticipate  favorable  action 
by  the  board  with  reference  to  his  claim  for  compensa- 
tion and  is  in  fact  a  recognition  by  the  board  of  the 
justice  of  such  claim. 

Questions  as  to  the  constitutionality  of  section  245 
of  the  Military  Law,  as  amended  by  chapter  435  of  the 
Laws  of  1917,  are  also  raised.  It  is  contended  that 
this  section  confers  benefits  upon  the  employees  of  the 
State  and  municipalities  which  are  not  given  to  other 
employees  who  were  in  military  service  and  therefore 
constitutes  discriminatory  or  class  legislation.  It  is 
also  asserted  that  the  provisions  of  this  section  violate 
the  provisions  of  the  Constitution  which  forbid  the 
granting  by  the  Legislature  of  extra  compensation  to 
any  public  office,  servant,  agent  or  contractor  during 
his  term  of  service. 

This  statute  has  been  passed  ui>on  repeatedly  by  the 
Attorney-General  and  has  also  been  before  the  courts 
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of  the  State  for  interpretation.  It  has  not  been  held 
unconstitutional  in  any  case  that  has  been  brought  to 
my  attention.  I  am  convinced  that  the  statute  is  valid 
and  is  therefore  binding  upon  the  respondent  board  of 
education* 

The  board  of  education  should  ascertain  the  dif- 
ference between  the  salary  due  the  appellant  under  his 
teacher's  contract  and  the  actual  amount  in  cash  paid 
to  him  as  compensation  for  military  service,  during  the 
period  that  he  was  absent  from  the  school  in  the  per- 
formance of  such  services,  and  make  provision  for  the 
payment  of  such  difference.  It  will  be  noted  that 
two-thirds  of  the  salary  not  exceeding  the  sum  of 
$1,000  paid  to  the  appellant  under  his  contract  as  a 
teacher  of  agriculture  for  the  school  year  covered  by 
such  contract,  including  the  period  of  his  military  serv- 
ice, will  be  allowed  by  the  State  out  of  funds  appro- 
priated for  aid  to  schools  of  agriculture  in  union  free 
school  districts.  The  amount  which  will  be  required 
to  be  paid  to  the  appellant,  upon  the  allowance  of  his 
claim  by  the  respondent  board  of  education,  will  not 
therefore  be  an  excessive  burden. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  board  of  education  of 
union  free  school  district  No.  1  of  the  town  of  Westfield 
Chautauqua  county,  pay  to  Daniel  P.  Crandall  the 
sum  of  $666.82  together  with  interest  thereon  from 
the  29th  day  of  July,  1919,  from  any  moneys  of  the 
district  which  are  available  for  such  purpose  and  in 
the  event  that  district  moneys  are  not  available  at 
present  said  board  of  education  is  hereby  authorized 
and  directed  to  raise  by  tax  upon  the  taxable  property 
of  the  district  such  sum  as  shall  be  necessary  to  pay 
the  said  claim  and  interest. 
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In  the  Matter  of  the  Appeal  from  the  Order  Dissolving 
Conunon  School  District  No.  3  of  the  Town  of  New 
Castle,  Westchester  County,  and  Annexing  its  Terri- 
tory to  Union  Free  School  District  No.  4  of  the 
Towns  of  New  Castle  and  Mount  Pleasant 

Case  No.  562 

(Edncation  Department,  Febraary  3,  1920) 

OooBolidatioii  of  districts  approved. 

District  No.  3,  town  of  New  Castle,  maintains  a  one-room 
school  with  one  teacher  with  an  attendance  of  ten  pupils.  The 
district  has  an  assessed  valuation  of  $395,000.  District  No.  4 
adjoining  maintains  a  four-room  school  with  four  teachers  and 
has  about  one  hundred  pupils.  The  assessed  valuation  of  this 
district  is  about  $900,000.  Held,  that  the  consolidation  of  the 
districts  will  bring  about  a  more  even  distribution  of  taxes  and 
will  tend  to  improve  the  educational  opportunities  of  the 
children  residing  in  district  No.  3,  and  the  order  of  the  district 
superintendent  dissolving  district  No.  3  and  annexing  its  terri- 
tory to  district  No.  4  will  be  approved. 

Graves,  Miles  &  Yawger,  attorneys  for  appellants. 

PiNLEY,  Commissioner. —  The  appellants  are  de- 
scribed as  residents  and  taxpayers  of  former  district 
No.  3  of  the  town  of  New  Castle.  This  district  has 
an  assessed  valuation  of  approximately  $395,000. 
Many  of  the  taxpayers  have  smnmer  homes  in  the  dis- 
trict but  reside  in  or  about  New  York  city.  The  school 
attendance  is  small,  averaging  about  ten  pupils.  The 
district  has  a  one-room  school  building  erected  some 
forty  years  ago  and  when  school  is  maintained  one 
teacher  is  employed.  The  tax  rate  has  always  been 
very  small. 

The  adjoining  union  free  school  district  No.  4  has 
an  assessed  valuation  of  about  $900,000,  maintains  a 
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four-room  school  building  with  four  teachers  and  has 
about  one  hundred  pupils.  A  much  higher  rate  of 
school  taxation  prevails  in  this  district  than  in  district 
No.  3. 

In  December,  1917,  during  the  time  in  which  the 
Town  School  Law  (Laws  of  1917,  chap.  328)  was  in 
effect  a  school  meeting  was  held  in  conjunction  with 
district  No.  4  to  consider  the  question  of  approving  an 
order  consolidating  these  districts.  Although  the  at- 
tendance at  this  meeting  was  small  the  order  was  af- 
firmed without  dissenting  vote.  When  the  Township 
School  Law  was  repe€ded  (Laws  of  1918,  chap.  199) 
the  districts  were  automatically  re-established  under 
the  provisions  of  said  repeal  law  as  separate  districts. 
Thereafter  and  on  August  31,  1918,  the  district  super- 
intendents having  jurisdiction  issued  an  order  again 
dissolving  district  No.  3  and  annexing  its  territory  to 
district  No.  4.  Both  the  trustee  of  district  No.  3  and 
the  board  of  education  of  district  No.  4  consented  to 
such  order  and  their  written  consents  were  filed  with 
the  order.  This  api)eal  is  brought  for  the  purpose  of 
reviewing  the  action  of  the  superintendents  and  the 
appellants  ask  that  the  order  of  consolidation  be  set 
aside.  It  is  alleged  that  such  order  was  nmde  con- 
trary to  the  best  interests  and  welfare  of  the  children 
and  against  the  wishes  of  a  majority  of  the  residents 
and  taxpayers  of  district  No.  3. 

It  is  conceded  in  the  appellants'  brief  that  the  order 
was  legally  issued  pursuant  to  the  power  conferred 
by  section  129  of  the  Education  Law.  All  parties  agree 
that  the  whole  question  to  be  determined  is  whether 
it  is  for  the  best  interests  of  the  children  of  district 
No.  3  that  such  district  be  dissolved  and  annexed  to 
No.  4.  The  appellants  allege  that  the  schoolhouse  in 
district  No.  3  is  centrally  located  and  that  it  would 
be  more  convenient  for  the  smaller  children  at  least 
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to  attend  that  school  rather  than  the  school  in  district 
No.  4.  The  superintendent  answering  the  appeal  al- 
leges that  such  school  building  in  the  dissolved  district 
is  old,  poorly  heated  and  lighted,  out  of  repair  and 
provides  neither  adequate  nor  satisfactory  accommo- 
dations for  the  pupils.  It  is  shown  that  during  the 
school  year  1917-18  the  schoolhouse  in  district  No.  3 
was  closed,  the  district  that  year  having  been  dissolved 
and  consolidated  with  district  No.  4.  No  appeal  was 
taken  from  the  order  of  consolidation  nor  from  the 
action  of  the  district  meeting  approving  such  consolida- 
tion, nor  does  it  appear  that  any  complaint  was  ever 
made  by  the  parents  of  children  who  were  required  to 
attend  school  in  the  adjoining  district. 

It  is  further  alleged  that  district  No.  3  has  refused 
to  pay  the  tuition  of  its  academic  pupils  who  were 
required  to  attend  upon  instruction  elsewhere.  Dis- 
trict No.  4  has  made  provisions  for  academic  instruc- 
tion for  its  pupils  by  contract  with  the  Pleasantville 
High  School.  This  privilege  will  be  extended  to  the 
academic  pupils  of  district  No.  3  if  the  consolidation  is 
sustained.  It  may  be  that  some  of  the  grade  pupils 
can  more  conveniently  attend  school  at  Pleasantville 
or  Mount  Kisco.  In  that  case  contracts  for  their  in- 
struction in  such  schools  should  be  arranged.  Whether 
they  attend  school  in  district  No.  4  or  at  Pleasantville 
or  Mount  Kisco  the  advantages  of  a  graded  school 
which  will  be  theirs  in  either  case  are  so  great  as  to 
outweigh  any  disadvantages  in  point  of  distance  to  be 
travelled.  The  consolidated  district  will  be  expected 
and  may  be  required  to  furnish  transportation  to  such 
pupils  as  live  so  far  from  the  main  school  of  the  dis- 
trict that  attendance  thereat  would  prove  a  hardship 
without  such  transportation.  The  consolidation  will 
bring  about  a  more  even  distribution  of  tax  burden  as 
between  two  districts,  and  will  also  tend  to  improve 
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the  educational  opportunities  and  facilities  of  the 
children  who  reside  in  the  dissolved  district.  The  dis- 
trict superintendents,  in  making  the  order,  gave  care- 
ful consideration  to  the  educational  needs  of  the  com- 
munity and  it  has  not  been  shown  that  they  have  acted 
unfairly,  unwisely  or  against  the  interests  of  the 
children  affected  by  the  order.  I  am  convinced  after 
a  careful  review  of  the  facts  established  and  of  the 
arguments  presented  that  the  order  appealed  from 
mufit  be  affirmed. 

The  appeal  is  dismissed. 

It  is  ordered  that  the  order  issued  by  the  district 
superintendents  of  the  second  and  third  supervisory 
districts  of  Westchester  county,  under  date  of  August 
31,  1918,  dissolving  common  school  district  No.  3, 
town  of  New  Castle,  Westchester  county,  and  annexing 
its  territory  to  union  free  school  district  No.  4  of  the 
towns  of  New  Castle  and  Mount  Pleasant,  Westchester 
county,  be  and  the  same  is  hereby  approved  and 
confinned. 


In  the  Matter  of  the  Appeal  from  the  Order  Dissolv- 
ing Districts  Nos.  1,  2  and  4  of  the  Town  of  Crown 
Point,  Essex  County,  and  Annexing  the  Territory 
Thereof  to  Union  BVee  School  District  No.  3  of  Said 
Town 

Case  No.  563 

(Edncation  Department,  Febmary  3,  1920) 

Oonflolldatioii  of  districts  approved. 

Districts  Nos.  1  and  2  have  one-room  schools  of  antiquated 
constmction.  In  1919,  two  pupils  attended  the  school  in  dis- 
trict No.  1  and  the  school  is  now  closed.    There  are  seventeen 
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children  of  school  age  in  district  No.  2  and  during  the  past 
year  seven  of  these  attended  the  Crown  Point  High  School  in 
union  free  school  district  No.  3.  The  assessed  valuation  of 
district  No.  4  is  $22,957.  Few  pupils  attend  the  school.  Held, 
that  the  order  of  the  district  superintendent  dissolving  districts 
Nos.  1,  2  and  4  of  the  town  of  Crown  Point,  Essex  county, 
and  annexing  the  territory  of  each  of  these  districts  to  union 
free  school  district  No.  3  will  be  approved  to  take  effect 
August  1,  1920. 

Stokes  &  Owen^  attorneys  for  appellants. 
Frank  B.  Wickes,  attorney  for  respondent. 

FiNLEY,  Commissioner. —  On  the  26th  day  of  April, 
1919,  an  order  was  made  by  the  district  superintendent 
of  the  first  supervisory  district  of  Essex  county,  dis- 
solving districts  Nos.  1,  2  and  4  of  the  town  of  Crown 
Point  and  annexing  the  territory  of  each  of  these  dis- 
tricts to  union  free  school  district  No.  3  of  said  town. 
The  order  recited  that  it  should  take  effect  August  1, 
1919.  An  appeal  has  been  brought  by  the  trustees 
elected  at  the  annual  meetings  held  in  May,  1919,  in 
said  districts  Nos.  1  and  2  and  a  stay  order  has  been 
Issued  in  effect  suspending  the  operation  of  the  order 
of  consolidation  pending  the  determination  of  the  ap- 
peal. Each  of  the  dissolved  districts  is  a  common 
school  district,  having  a  comparatively  small  number 
of  school  children.  The  unincorporated  village  of 
Crown  Point  is  located  in  union  free  school  district 
No.  3,  which  is  the  natural  community  center  for 
the  surrounding  country,  including  the  common 
school  districts  above  mentioned.  District  No.  1 
has  an  assessed  valuation  of  $38,265;  district  No.  2 
has  an  assessed  valuation  of  $74,572;  district  No.  4, 
$22,957,  while  union  free  school  district  No.  3  has 
a  valuation  of  $175,347.     Districts  Nos.  1  and  2 
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each  have  a  one-room  school  building  of  antiquated 
construction  without  adequate  facilities  for  heating, 
lighting  and  ventilation.  The  appellants  show  that 
there  are  eleven  persons  between  five  and  twenty-one 
years  of  age  in  district  No.  1,  and  seventeen  in 
district  No.  2.  Of  this  number  some  who  are  over 
sixteen  years  of  age  have  left  school  and  others  have 
been  in  the  habit  of  attending  school  in  district  No.  3. 
It  appears  that  during  the  past  school  year  five  pupils 
from  district  No.  1  and  seven  pupils  from  district 
No.  2  attended  the  Crown  Point  High  School  in  union 
free  school  district  No.  3.  A  letter  is  submitted  by 
the  respondents  written  by  the  clerk  of  district  No.  1 
under  date  of  April  7,  1919,  in  which  he  states  *  *  We 
have  in  our  school  only  two  (2)  regular  scholars  and 
five  (5)  which  are  in  this  district  but  attend  the  high 
school  at  Crown  Point.  The  two  above  mentioned 
students  are  going  to  move  out  of  the  district  soon  and 
then  there  will  be  no  children  to  attend  school  in  this 
district.'*  As  matter  of  fact  no  school  is  now  being 
maintained  in  district  No.  1  although  the  stay  order 
which  was  issued  would  have  enabled  the  district  to 
maintain  school  had  there  been  any  occasion  for  doing 
so.  While  school  is  maintained  in  district  No.  2  the 
attendance  is  small. 

Union  free  school  district  No.  3  has  a  graded  school 
with  a  senior  academic  department.  It  employs  four 
teachers  and  has  an  average  attendance  of  about  sixty- 
nine  pupils. 

The  principal  objections  to  the  consolidation  which 
are  urged  by  the  appellants  are  that  such  consolidation 
is  unnecessary  and  uncalled  for  and  without  resulting 
educational  advantages  to  the  children  who  will  be  re- 
quired to  travel  long  distances  to  school  over  roads 
little  travelled  and  frequently  impassable;  also  that 
the  consolidation  will  bring  about  an  increase  in  taxes 
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in  the  dissolved  districts  and  will  tend  to  depreciate 
Uie  value  of  property  therein.  A  careful  examination 
of  this  case  leads  me  to  believe  that  the  possibility  of 
increased  taxes  has  caused  much  of  the  objection  to 
the  consolidation.  This,  in  itself,  is  not  a  sufficient 
reason  to  justify  me  in  setting  aside  the  order.  The 
interests  of  the  children  who  are  to  be  educated  must 
be  considered  as  paramount.  The  question  to  be  deter- 
mined is  whether  this  consolidation  will  bring  to  these 
children  increased  educational  advantages  without 
undue  hardship.  The  fact  that  a  considerable  number 
of  children  from  districts  Nos.  1  and  2  have  been  in- 
structed and  are  now  being  instructed  in  the  Crown 
Point  High  School  and  while  enrolled  therein  have 
been  in  regular  attendance  as  shown  by  the  affidavit 
of  the  principal  of  said  school  leads  to  the  conclusion 
that  no  great  hardship  will  result  to  any  of  the  children 
of  these  districts  if  the  consolidation  is  permitted  to 
stand.  It  may  be  necessary  that  transportation  be 
furnished  or  that  a  branch  school  be  maintained  for 
small  children.  The  consolidated  district  will  be  in 
position  to  provide  necessary  facilities  for  all  the 
children  within  boundaries.  The  advantages  of  a 
graded  school  with  an  academic  department  which  will 
be  free  to  all  of  the  children  of  the  consolidated  dis- 
trict far  outweigh  any  disadvantages  disclosed  on  this 
appeal.  With  this  consolidation  will  come  increased 
possibilities  for  extended  usefulness  of  the  Crown  Point 
High  School  and  should  result  in  a  larger,  stronger 
and  better  equipped  central  school  which  is  well  cal- 
culated to  serve  the  entire  community.  The  resources 
of  the  consolidated  district,  having  an  assessed  valua- 
tion of  over  $300,000,  will  be  ample  to  support  such 
school  without  excessive  burden  to  the  taxpayers.  It 
seems  desirable,  however,  in  order  to  avoid  confusion, 
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that  the  order  of  consolidation  be  modified  to  take 
effect  August  1,  1920. 

The  appeal  is  dismissed. 

It  is  ordered  that  the  order  of  District  Superin- 
tendent C.  J.  Mousaw,  issued  under  date  of  April  26, 
1919,  dissolving  districts  Nos.  1,  2  and  4  of  the  town 
of  Crown  Point,  Essex  county,  and  annexing  territory 
thereof  to  union  free  school  district  No.  3  of  said  town, 
be  modified  so  as  to  take  effect  August  1, 1920,  and  as  so 
modified  the  order  is  hereby  approved  and  confirmed. 

It  is  further  ordered  that  the  order  heretofore  issued 
herein,  staying  all  proceedings  under  the  order  of  con- 
solidation pending  the  determination  of  this  appeal,  be 
and  the  same  is  hereby  vacated. 


In  the  Matter  of  the  Appeal  of  Catherine  Braman 
from  the  Refusal  of  the  Trustee  of  District  No.  15, 
Town  of  Saranac,  Clinton  County,  to  Pay  Certain 
Wages 

Case  No.  564 

(Education  Department,  February  6,  1920) 

TaachttB  —  district  boimd  l»y  its  contract  of  employment. 

Where  a  regular  teacher  resigned  and  the  school  was  closed 
for  five  weeks  owing  to  an  epidemic  and  the  trustee  made  a 
contract  with  a  new  teacher  for  the  balance  of  the  term  and 
for  an  additional  period  of  five  weeks,  the  contract  will  be 
enforced  against  the  district  even  if  it  was  unnecessary  to 
keep  the  school  open  for  the  additional  period  of  five  weeks. 

D.  W.  Parker,  attorney  for  appellant. 
Wallace  E.  Pierce,  attorney  for  respondent. 
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Finley,  Commissioner. —  In  September,  1918,  J.  H. 
Dupraw,  sole  trustee,  district  No.  15,  town  of  Saranac, 
Clinton  county,  contracted  with  Bhoda  Wilson  White 
to  teach  the  school  in  said  district  for  a  term  of  thirty- 
six  weeks.  On  December  23,  1918,  because  of  illness 
in  her  family,  Miss  White  was  obliged  to  terminate 
the  contract.  During  the  fall  of  1918  and  while  Miss 
White  was  employed  as  teacher  the  school  was  closed 
for  five  weeks  because  of  the  influenza  epidemic. 

On  December  31,  1918,  the  trustee  and  appellant, 
Catherine  Braman,  entered  into  a  written  contract 
whereby  the  appellant  agreed  to  teach  the  school  for 
a  period  of  thirty  consecutive  weeks  at  a  compen- 
sation of  fourteen  dollars  per  week.  After  the  expi- 
ration of  twenty-five  weeks*  teaching  the  trusitee 
informed  the  appellant  that  her  services  were  no 
longer  required.  She  appeals  from  the  action  of  the 
trustee  and  seek>s  payment  of  wages  for  the  balance 
of  the  contract  period. 

The  trustee  has  answered  the  appeal  and  alleges  that 
at  the  time  of  making  the  contract  with  the  appellant 
he  understood  that  it  was  necessary  to  make  up  the 
five  weeks  lost  by  reason  of  the  epidemic  and  he,  there- 
fore, made  the  contract  with  the  appellant  for  thirty 
weeks  instead  of  twenty-five  weeks  which,  as  it  after- 
ward transpired,  were  suflScient  to  complete  the 
required  180  days  of  school.  He  alleges  that  the  appel- 
lant knew  at  the  time  she  made  the  contract  that  it 
was  not  necessary  to  make  up  the  lost  time  but  failed 
to  disclose  this  fact  to  him.  The  affidavit  of  the  dis- 
trict superintendent  is  submitted  with  the  answer  in 
which  he  states  the  substance  of  a  conversation  had 
with  the  appellant  subsequent  to  the  making  of  the 
contract  and  that  the  appellant  then  stated  to  him  that 
she  knew  when  she  contracted  with  the  trustee  that  the 
trustee  believed  it  was  necessary  to  make  up  the  time 
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lost  during  the  influenza  epidemic  while  she  had  been 
informed  from  a  reliable  source  that  this  was  not  the 
fact. 

The  appellant  replies  that  at  the  time  of  making  the 
said  contract,  on  December  31, 1918,  she  did  not  know 
whether  or  not  the  time  lost  would  have  to  be  made  up 
and  that  she  had  no  positive  knowledge  upon  the  sub- 
ject until  sometime  in  February,  1919,  when  she  heard 
that  the  Department  had  made  a  ruling  in  reference 
to  the  matter. 

The  respondent  does  not  allege  that  there  was  any 
actual  misrepresentation  on  the  part  of  the  appellant 
at  the  time  of  making  the  contract.  The  means  of 
obtaining  information  as  to  the  law  and  the  ruling  of 
the  Department  concerning  the  making  up  of  lost  time 
was  equally  open  to  both  parties.  In  many  districts 
schools  were  voluntarily  kept  in  session  by  the  trustees 
for  a  suflScient  length  of  time  lost  on  acccount  of  the 
epidemic.  There  is  no  suggestion  that  the  teacher  in 
this  case  misled  the  trustee  by  any  statement  which  she 
made  at  the  time  the  contract  was  entered  into.  Each 
party  was  bound  by  the  contract.  The  teacher  was 
required  to  fulfill  its  terms  and  teach  the  school  or 
hold  herself  in  readiness  to  do  so  during  the  entire 
I>eriod  of  thirty  weeks.  The  district  is  likewise  bound 
by  the  contract  to  perform  its  obligation  and  to  pay 
the  teacher  for  the  full  contract  period.  The  api)ellant 
has  sustained  damages  to  the  amount  of  the  compensa- 
tion agreed  to  be  paid  her  in  excess  of  the  amount 
which  has  actually  been  paid;  namely,  the  sum  of 
seventy  dollars. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  trustee  of  district  No. 
15  of  the  town  of  Saranac,  Clinton  county,  pay  to  the 
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appellant,  Catherine  Braman,  from  the  funds  of  the 
district  available  for  such  purpose  the  sum  of  seventy 
dollars  as  and  for  the  damages  which  the  appellant 
has  sustained  by  reason  of  the  breach  of  her  contract 
and  in  the  event  that  district  funds  are  not  available 
the  trustee  is  authorized  and  directed  to  raise  by  tax 
upon  the  taxable  property  of  the  district  the  said  sum 
of  seventy  dollars  for  such  purpose. 


In  the  Matter  of  the  Appeal  from  the  ElecTiok  of 
District  Officers  at  the  Annual  Meeting  Held  in 
District  No.  11  of  the  Town  of  Rotterdam,  Schenec- 
tady County 

Case  No.  565 

(Edncation  Department,  February  6,  1920) 

Election  of  offlcerB  —  illegal  yotes  —  evidence  —  burden  of  proof. 

Where  in  an  appeal  relating  to  an  election  of  school  district 
officers  the  appellants  show  that  all  ordinary  sources  of  informa- 
tion have  been  exhausted  without  disclosing  that  the  voters 
whose  votes  were  challenged  were  qualified  to  vote  at  the 
election,  the  burden  of  proving  disqualification  which  ordinarily 
rests  upon  appellants  is  shifted  and  the  respondents  are  required 
to  show  affirmatively  that  the  allied  disqualified  voters  are 
qualified  voters.  Where  the  number  of  illegal  votes  cast  is 
sufficient  to  change  the  result  of  the  election,  the  election  of 
those  declared  to  have  been  elected  at  the  meeting  will  be 
set  aside  and  those  who  received  the  majority  of  the  legal  votes 
cast  will  be  declared  to  be  the  officers  duly  elected. 

Burritt  B.  Johnson,  attorney  for  appellants. 

H.  A.  Gordon,  attorney  for  respondents. 

FiNLEY,  Commissioner. — ^At  the  annual  district  meet- 
ing held  in  district  No.  11  of  the  town  of  Rotterdam, 
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Schenectady  county,  on  May  6,  1919,  the  opposing 
candidates  for  the  office  of  trustee  were  Daniel  Black 
and  Peter  Siegel.  It  is  alleged  that  one  hundred  and 
fifty-nine  votes  were  cast  of  which  number  Mr.  Black 
received  seventy-five  and  Mr.  Siegel  eighty-four. 
Twenty  voters  were  challenged  but,  having  made  the 
required  declaration,  were  permitted  to  vote.  Mr. 
Siegel  was  declared  elected. 

The  candidates  for  office  of  clerk  were  Herman  Arndt 
and  John  Veeder.  For  this  office  one  hundred  and 
thirty-one  ballots  were  cast,  one  being  blank,  and  each 
candidate  received  sixty-five  votes.  A  second  ballot  was 
taken,  upon  which  Mr.  Arndt  received  forty-five  votes 
and  Mr.  Veeder  fifty-five,  the  latter  being  declared 
elected.  On  the  first  ballot  seventeen  voters  whose 
votes  had  been  previously  challenged  voted  for  Mr. 
Veeder  and  two  for  Mr.  Arndt.  On  the  second  ballot 
thirteen  challenged  voters  voted  for  Mr.  Veeder  and 
two  for  Mr.  Arndt.  The  appellants  and  their  attorney 
have  shown  that  they  have  examined  the  records  of  the 
Schenectady  county  clerk's  office,  the  tax  rolls,  and 
have  otherwise  made  diligent  inquiry  and  from  the 
information  so  obtained  they  assert  that  at  least  four- 
teen of  the  persons  whose  votes  were  challenged  and 
who  voted  for  the  candidates  who  were  declared  elected 
were  not  possessed  of  the  necessary  qualifications  to 
constitute  them  voters  of  the  district  under  the  pro- 
visions of  section  203  of  the  Education  Law.  The 
respondents  have  submitted  the  affidavits  of  twelve  of 
these  fourteen  which  affidavits  are  all  in  substantially 
the  same  form  and  read  as  follows : 

**  1.  That  deponent  attended  the  school  meeting 
held  in  the  large  brick  schoolhouse  in  Common  School 
District  No.  11  of  the  town  of  Rotterdam,  Schenectady 
County,  N.  Y.,  on  May  6,  1919 ;  that  at  said  meeting 
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she  cast  assenting  votes  for  S.  Peter  Siegel,  as  trustee, 
and  John  H.  Veeder,  as  clerk  of  the  aforesaid  school 
district. 

**  2.  That  your  deponent  at  the  time  of  said  meeting 
was  and  now  is  a  duly  qualified  voter  of  the  aforesaid 
school  district  and  that  she  is  a  citizen  of  the  United 
States  over  the  age  of  twenty-one  years  and  a  resident 
of  the  said  school  district  for  a  period  of  thirty  days 
next  preceding  the  aforesaid  meeting  and  that  she 
hired  and  now  hires  real  property  in  said  school  dis- 
trict liable  to  taxation  for  school  purposes.  *  * 

Where  ownership  of  property  is  claimed  the  word 
*  *  owns  '  *  is  substituted  for  *  *  hires. '  *  In  some  cases 
both  terms  are  used.  In  no  instance  is  the  residence 
of  the  person  specifically  stated  except  that  the  affiant 
is  a  resident  of  the  district.  The  affiants  do  not 
attempt  to  describe  the  property  alleged  to  be  owned 
or  hired,  so  that  such  property  may  be  identified  or 
located  Where  the  appellants  have  shown,  as  in  this 
case,  that  all  ordinary  sources  of  information  have 
been  exhausted  without  disclosing  ownership  or  lease 
of  real  property  or  other  qualification,  the  burden  of 
proving  disqualification  which  ordinarily  rests  upon 
the  appellants  is  shifted  and  the  respondents  are 
required  to  show,  affirmatively,  that  the  alleged  dis- 
qualified voters  either  own  or  lease  real  property,  or 
possess  other  sufficient  qualifications  entitling  them  to 
vote,  since  such  evidence  is  alone  in  their  power  to 
produce  if  it  exists.  It  is  not  enough  to  allege  in 
general  terms  the  ownership  or  rental  of  property 
without  stating  definitely  what  property  is  owned  or 
rented  and  where  located  and  when  or  of  whom  pur- 
chased or  leased.  If  the  deed  or  lease  cannot  be  pro- 
duced the  fact  should  be  definitely  stated.  At  least, 
the  property  owned  or  leased  should  be  identified.    It 
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is  not  •sufficient  to  state  that  the  property  is  within 
the  district  and  liable  to  taxation  for  school  purposes. 
This  is  a  conclusion  rather  than  a  statement  of  facts. 
I  am  convinced  that  at  least  eleven  of  the  persons 
whose  votes  were  challenged  and  who  voted  for  Mr. 
Siegel  for  trustee  and  for  Mr.  Veeder  for  clerk  were 
not  qualified  voters  of  the  district.  The  number  of 
illegal  votes  thus  cast  being  sufficient  to  change  the 
result  of  the  election  in  each  case  I  find  that  Mr.  Black 
was  legally  elected  trustee  and  Mr.  Arndt  clerk  of  the 
district  for  the  school  year  beginning  August  1,  1919, 
by  vote  of  a  majority  of  the  legal  voters  voting  at  the 
annual  meeting.  I  am  informal  that  Mr.  Black  has 
died  since  his  election.  His  death  creates  a  vacancy 
which  may  be  filled  as  provided  by  statute. 

The  appeal  is  sustained. 

It  is  ordered  that  the  election  of  S.  Peter  Siegel, 
as  trustee,  and  John  H.  Veeder,  as  clerk,  as  declared 
at  the  annual  district  meeting  held  in  district  No.  11, 
town  of  Rotterdam,  Schenectady  county,  on  May  6, 
1919,  be  and  the  same  is  hereby  set  aside  and  the 
election  of  Daniel  Black,  as  trustee,  and  Herman 
Arndt,  as  clerk  of  such  district  for  the  school  year 
beginning  August  1,  1919,  is  hereby  declared  and  con- 
firmed. The  vacancy  caused  by  the  death  of  Mr.  Black 
will  be  filled  as  provided  by  law. 

It  is  further  ordered  that  the  stay  of  proceedings 
issued  herein  on  the  23d  day  of  July,  1919,  pending  the 
determination  of  this  appeal  be  and  the  same  is  hereby 
vacated. 

21 
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In  the  Matter  of  the  Appeal  of  Mary  E.  Coleman  from 
the  Action  of  the  Board  of  Education  of  the  City  of 
Port  Jervis  in  Discontinuing  Her  Services  as 
Teacher 

Case  No.  566 

(Education  Department,  February  5,  1920) 

Teachers  —  probationaxy  term  —  powers  of  board  of  education  — 
Education  Law,  §  872. 

Where  pursuant  to  section  872  of  the  Education  Law,  added 
by  chapter  786  of  the  Laws  of  1917,  the  board  of  education 
of  a  city  fixed  a  probationary  period  of  three  years  for  the 
teachers,  and  no  permanent  tenure  having  been  established  for 
the  teachers  either  by  statute  or  regulation  of  the  board  of 
education  prior  to  June  8,  1917,  the  time  when  section  872 
took  effect,  the  board  may  refuse  to  renew  a  contract  with  a 
teacher  serving  such  probationary  term  without  preferring 
formal  charges  and  without  a  hearing. 

Edmund  C.  Faulkner,  attorney  for  appellant. 
Edward  P.  Jones,  attorney  for  respondent. 

PiNLEY,  Commissioner. — The  appellant  has  taught 
in  the  public  schools  of  Port  Jervis  for  twenty-seven 
years.  So  far  as  appears  from  the  records  on  appeal 
her  services  were  entirely  satisfactory  to  the  super- 
intendent and  board  of  education  until  some  time  dur- 
ing the  school  year  1918-19.  In  the  winter  of  1919 
Miss  Coleman  was  ill  with  influenza  and  as  appears 
from  the  certificate  of  her  attending  physician  she 
returned  to  school  and  resumed  her  duties  as  teacher 
much  sooner  than  her  physical  condition  warranted. 
He  states  that  she  returned  against  his  advice  and  that 
he  did  not  consider  her  strong  enough  at  the  time  to 
do  efficient  work. 


Matteb  of  Coleman  323 

Education  Department  [Vol.  22] 

About  the  middle  of  April,  1919,  teachers  *  contracts 
for  the  next  succeeding  school  year  were  given  out  by 
the  board  of  education  but  not  to  Miss  Coleman.  She 
was  advised  that  the  superintendent  of  schools  had 
requested  that  contracts  with  certain  teachers  includ- 
ing herself  be  held  in  abeyance.  From  conversations 
which  she  and  others  had  with  the  school  officials  it 
appears  that  the  reason  for  the  refusal  to  renew  appel- 
lant's  contract  was  that  Miss  Coleman's  work  was 
unsati<sfactory  to  the  superintendent.  It  is  claimed 
that  her  immediate  principal  had  also  declined  to 
recommend  her  for  reappointment. 

On  the  11th  day  of  August,  1919,  the  appellant  made 
a  formal  request  to  the  board  of  education  for  a  hear- 
ing and  that  she  be  informed  of  the  sx>ecific  charges 
brought  against  her.  The  next  day  the  board  met 
and  adopted  a  resolution  which  reads  as  follows : 

**  Whereas,  Miss  Mary  E.  Coleman  has  appeared 
before  and  has  been  heard  by  the  teachers '  committee 
of  this  Board  in  reference  to  withholding  her  contract 
as  teacher  for  next  year,  on  one  of  such  occasions 
being  accompanied  by  a  committee  of  her  selection, 
and  has  been  heard  individually  by  the  members  of 
this  Board  on  numerous  occasions,  and 

**  Whereas,  the  unanimous  recommendation  of  the 
Superintendent  and  the  teachers  *  committee  is  that  the 
services  of  Miss  Coleman  be  discontinued,  and 

**  Whereas,  the  Counsel  to  the  Board  has  reported 
to  this  Board,  that  in  his  opinion.  Miss  Coleman  is  not 
entitled  under  the  law  to  the  formal  hearing  demanded 
by  her,  she  not  having  completed  the  probationary 
period  as  fixed  by  the  rules  of  this  Board  pursuant 
to  law,  therefore,  be  it 

**  Resolved,  that  the  formal  hearing  demanded  by 
Miss  Coleman  be  denied  and  that  the  services  of  Miss 
Coleman  as  a  teacher  be  and  hereby  are  discontinued.** 
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The  appellant  contends  that  in  view  of  her  long, 
faithful  service  in  the  schools  of  Port  Jervis  she  cannot 
be  dismissed  or  refused  further  employment  except 
upon  charges  and  after  a  hearing  before  the  board. 
Therefore  the  question  at  issue  is  whether  the  board 
may  lawfully  refuse  to  continue  the  employment  of 
appellant  in  the  absence  of  a  formal  hearing  upon 
specific  charges  regularly  presented. 

Section  872  of  the  Education  Law,  as  added  by  the 
Laws  of  1917,  chapter  786,  in  eflFect  June  8,  1917,  pro- 
vides in  substance  that  teachers  in  city  schools  shall  be 
appointed  by  the  board  of  education  upon  the  recom- 
mendation of  the  superintendent  of  schools  for  a  pro- 
bationary period  of  not  less  than  one  year  and  not  to 
exceed  three  years,  such  period  to  be  fixed  by  the 
board  in  its  discretion.  Pursuant  to  this  authorization 
the  board  of  education  of  the  city  of  Port  Jervis  at  a 
regular  meeting  held  June  10,  1918,  fixed  a  probation- 
ary period  of  three  years  for  the  teachers  in  the 
schools  of  such  city  subject  to  its  jurisdiction.  Such 
probationary  period  began  to  run  with  the  school  year 
beginning  August  1,  1917.  The  effect  of  this  action 
was  to  place  all  teachers  of  the  Port  Jervis  schools, 
including  the  appellant,  within  such  probationary 
term.  No  permanent  tenure  has  been  provided  for 
the  teachers  employed  in  said  city  either  by  statute  or 
regulation  of  the  board  prior  to  the  taking  effect  of 
the  City  School  Law  on  June  8, 1917,  and  consequently 
the  appellant  was  not  entitled  prior  to  that  time,  as 
matter  of  law,  to  a  permanent  position  in  the  schools 
of  said  city. 

Section  872  of  the  Education  Law  also  provides  that 
**  The  service  of  a  person  appointed  to  any  of  such 
positions  may  be  discontinued  at  any  time  during  such 
probationary  period,  on  the  reconmiendation  of  the 
superintendent  of  schools    *    *    *    by  a  majority  vote 
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of  the  board  of  education.  * '  The  appellant  was  serving 
her  probationary  term  within  the  meaning  of  this 
statute.  The  superintendent  made  his  recommenda- 
tion for  the  discontinuance  of  her  services.  On  August 
12, 1919,  the  board  of  education  adopted  the  resolution 
above  recited  discontinuing  her  services.  The  board 
was  not  required  under  the  provisions  of  the  statute 
to  give  the  appellant  a  hearing  nor  to  disclose  the 
reasons  for  its  action  nor  to  prefer  formal  charges 
against  her.  The  action  of  the  board  was  in  con- 
formity with  the  statute  and  since  the  appellant  has 
not  been  deprived  of  any  legal  right  under  the  statute 
her  contention  that  a  hearing  upon  charges  was 
required  is  not  well  founded. 

The  appellant  further  asserts  in  substance  that  her 
services  were  discontinued  as  the  result  of  misrepre- 
sentations made  by  the  superintendent  of  schools 
relative  to  the  performance  of  her  duties.  The 
evidence  submitted  is  not  sufficient,  in  my  opinion,  to 
establish  such  unfairness  on  the  part  of  the  superin- 
tendent as  to  justify  setting  aside  the  action  of  the 
respondent  board  of  education.  While  I  am  convinced 
that  the  appellant  has  rendered  to  the  city  of  Port 
Jervis  long  years  of  faithful  and  meritorious  service 
it  is  entirely  consistent  that  because  of  her  illness  or 
for  other  reasons  the  superintendent  found  that  her 
services  for  the  past  year  were  not  satisfactory  and 
for  that  reason  recommended  that  the  same  be  dis- 
continued. Since  the  appellant  was  not  in  position  to 
claim  permanent  tenure  under  the  statute  the  super- 
intendent's recommendation  and  the  subsequent  action 
of  the  board  thereon  are  conclusive. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Sarah  Bobs  Eobins, 
from  the  Action  of  the  Board  of  Education  of  Union 
Free  School  District  No.  15  of  the  Town  of  Owego, 
Tioga  County 

Case  No.  568 

(Education  Department,  February  20,  1920) 
Teachers  —  power  of  removal  —  Education  Law,  §  565. 

■ 

Teachers  under  contract  are  protected  by  section  565  of  the 
Education  Law  and  cannot  be  dismissed  except  for  causes 
within  said  section  properly  proved. 

Urbane  C.  Lyons,  attorney  for  appellant. 

FiNLEY,  Commissioner. —  The  appellant,  Mrs.  Rob- 
ins, is  the  possessor  of  a  first-grade  teacher's  certifi- 
cate and  has  taught  in  the  schools  of  this  State  for 
many  years.  In  June,  1919,  she  was  employed  by  the 
board  of  education  of  union  free  school  district  No.  15 
of  the  town  of  Owego,  Tioga  county,  to  teach  school 
in  said  district  for  a  term  of  forty  weeks,  beginning 
in  September,  1919,  at  a  weekly  compensation  of 
twenty-seven  dollars  and  fifty  cents. 

The  school  in  said  district  has  an  academic  depart- 
ment  of  junior  grade.  Four  teachers  were  employed 
for  the  present  school  year  including  Mrs.  Robins, 
who  was  engaged  to  act  as  principal. 

On  October  twenty-fourth  Mrs.  Robins  was  dis- 
missed by  action  of  the  board  of  education,  a  copy  of 
the  resolution  of  dismissal  being  duly  served  upon  her. 
The  grounds  of  dismissal  as  stated  in  the  resolution 
are  three,  in  substance  as  follows : 

1.  The  use  of  **  language  unbecoming  a  lady  and 
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teacher,  and  making  threats  to  pupils  that  she  could 
not  carry  out." 

2.  Causing  pupils  to  withdraw  from  the  school  and 
attend  elsewhere  due  to  her  use  of  threatening  and 
improper  language. 

3.  Failure  to  obey  orders  and  regulations  of  the 
board  of  education  for  the  administration  of  the 
school  by  interfering  with  the  work  of  other  teachers. 

These  charges  are  denied  by  Mrs.  Robins. 

Affidavits  of  several  pupils  are  submitted  by  the 
board  in  substantiation  of  the  first  charge  to  the  effect 
that  they  heard  Mrs.  Robins  say  to  one  of  the  pupils 
during  school  hours,  *^  You  are  a  liar,  thief  and  a 
cheat;"  also,  that  she  told  the  pupils  on  one  occasion 
that  if  there  wasn^t  a  church  within  twenty  miles  she 
would  think  the  parents  were  all  heathens  and  that  the 
school  reminded  her  of  a  lot  of  foreigners. 

In  regard  to  the  second  charge  affidavits  are  sub- 
mitted that  the  appellant  said,  **  The  school  is  a 
discredit.    I  would  advise  you  to  go  to  Owego." 

As  to  the  third  charge  affidavits  of  tv/o  of  the  teach- 
ers are  submitted  with  respect  to  interference  with 
their  class  work  on  the  part  of  the  appellant.  Errors 
are  also  pointed  out  in  the  record  of  attendance  kept 
by  the  appellant. 

Mrs.  Robins  has  replied  to  the  answer  ol  the  board 
and  has  explained  the  first  charge  by  showing  that  the 
pupil  in  question  had  disobeyed  her  by  obtaining 
answers  from  the  books  to  problems  in  arithmetic 
given  as  a  test.  She  thereupon  informed  the  pupil 
that  this  was  cheating  and  also  informed  the  class  that 
looking  at  answers  when  commanded  not  to  do  so  was 
stealing  and  lying. 

She  denies  the  charge  of  using  the  terms  **  heathen  *' 
and  **  foreigners."  As  to  encouraging  the  pupils  to 
attend  school  elsewhere  she  explains  that  on  ascer- 
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taining  that  none  of  the  academic  pupils  of  the  school 
had  received  credit  for  the  preceding  year's  work 
done  in  the  school  because  of  failure  to  take  or  pass 
examinations  she  advised  those  whose  parents  were 
willing  to  send  them  to  the  Owego  High  School  to 
take  that  course. 

Explanations  were  also  given  respecting  the  alleged 
interference  with  the  work  of  other  teachers. 

Section  565  of  the  Education  Law  provides:  **  No 
teacher  shall  be  removed  during  a  term  of  employ- 
ment unless  for  neglect  of  duty,  incapacity  to  teach, 
immoral  conduct,  or  other  reason  which,  when 
appealed  to  the  commissioner  of  education,  shall  be 
held  by  him  sufficient  cause  for  such  dismissal.  ^^ 

While  the  facts  set  forth  in  the  affidavits  filed  with 
the  answer,  when  standing  alone  and  unexplained, 
might  be  sufficient  to  warrant  the  dismissal  of  the 
teacher  by  the  board,  when  explained  by  the  appellant 
in  the  light  of  the  attending  circumstances  the  charges 
to  a  large  extent  lose  their  serious  character.  In  my 
opinion  the  board  has  been  too  willing  to  accept  the 
statements  of  the  children  without  first  thoroughly 
investigating  all  the  surrounding  facts.  It  is  true  that 
certain  remarks  of  the  appellant  were  ill-advised  and 
not  calculated  to  encourage  harmony  and  co-operation 
among  pupils  or  teachers;  but  in  the  light  of  all  the 
attending  circumstances  the  appellant's  conduct  was 
not  such  as  to  justify  her  dismissal. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  action  of  the  board  ot 
education  of  union  free  school  district  No.  15  of  the 
town  of  Owego,  Tioga  county,  in  dismissing  Sarah 
Boes  Eobins  from  her  position  as  teacher  and  prin- 
cipal be  and  the  same  is  hereby  set  aside,  and 
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It  is  further  ordered  that  the  said  board  of  educa- 
tion be  and  it  is  hereby  directed  to  reinstate  Sarah 
Boes  Bobins  in  her  position  as  teacher  and  principal 
of  the  school  of  such  district  in  accordance  with  her 
contract  and  that  she  be  paid  the  salary  due  her  in 
accordance  with  the  terms  of  such  contract. 


In  the  Matter  of  Construing  Article  XVI  of  the  Tax 
Law,  Added  by  Chapter  627  of  the  Laws  of  1919, 
Belating  to  the  Salaries  of  Constitutional  State 
Officers 

(Attorney-General,  February  9,  1920) 

Legialatiye  intent  —  presumption  of  constitutionality  of  statutes. 

Although  it  would  clearly  appear  from  the  wording  of  sec- 
tion 359  of  the  Income  Tax  Law  that  it  was  the  intent  of  tho 
Legislature  that  the  salaries  of  constitutional  State  officers 
should  be  subject  to  the  tax,  the  question  arises  whether  the 
Legislature  had  such  power  owing  to  the  provision  of  section  9, 
article  10  of  the  State  Constitution.  There  being  no  direct 
authorities  upon  the  question,  the  tax  should  be  held  to  bo 
constitutional  until  and  unless  it  is  held  otherwise  by  the 
courts,  as  the  acts  of  the  Legislature  are  entitled  to  the  pre- 
sumption that  they  are  constitutional. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted : 

Newton,  Attomey-Gteneral. —  I  have  considered  the 
question  submitted  by  you  as  to  whether  the  Income 
Tax  Law  (article  XVI  of  the  Tax  Law  as  added  by 
Laws  of  1919,  chap.  627)  requires  the  payment  by 
constitutional  State  officers  of  an  income  tax  upon 
their  salaries,  paid  by  the  State. 
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Strictly  speaking,  the  tax  is  not  imposed  upon  sala- 
ries, in  any  case,  but  upon  **  net  income,*'  determinable 
by  specified  computations,  in  which  computations  sala- 
ries are  a  factor  in  determining  the  **  gross  income," 
from  which  stated  deductions  are  permitted  in  arriv- 
ing at  **  net  income.*'  And  in  the  case  of  residents  of 
the  State  (which  all  State  officers  must  be)  the  tax  is 
not  imposed  upon  the  whole  net  income,  but  it  is 
reduced  by  exemptions  under  section  362  of  the  law. 

Of  course  a  man's  tax  varies  directly  with  the  excess 
of  his  salary  over  exemptions  and  deductions,  so  the 
tax  is  commonly  regarded  as  a  tax  on  salary.  And  the 
question  is  raised  whether  the  Legislature  may  impose 
it  ui>on  constitutional  officers. 

I  have  no  doubt  that  it  was  the  intention  of  the 
Legislature,  in  passing  the  Income  Tax  Law,  to  have 
salaries  of  constitutional  officers  considered  in  com- 
puting '^  net  income,"  as  much  as  salaries  of  other 
taxpayers.  Section  359,  defining  *  *  gross  income, ' '  pro- 
vides that  it  ^^  Includes  gains,  profits  and  income 
derived  from  salaries,  wages  or  compensation  for  per- 
sonal service,  of  whatever  kind  and  in  whatever  form 
paid  •  •  •. "  And  if  it  had  been  intended  to  exclude 
any  State  salaries  from  gross  income,  they  would 
undoubtedly  have  been  mentioned  under  subdivision  2 
of  section  359,  where  salaries  of  United  States  officials 
are  excluded.  The  intent  of  the  Legislature  should  be 
construed  in  the  light  of  the  rule  inclusio  imius  est 
exclusio  alterius.  The  specific  naming  of  a  number  of 
items  to  be  excluded  from  **  gross  income,"  without 
the  mention  of  these  salaries,  indicates  that  the  intent 
was  not  to  exclude  them. 

But  the  power  of  the  Legislature  to  include  these 
salaries  is  questioned. 

Section  9  of  article  X  of  the  State  Constitution 
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provides :  *  *  No  officer  whose  salary  is  fixed  by  the 
Constitution  shall  receive  any  additional  compen- 
sation. Each  of  the  other  state  officers  named  in  the 
Constitution  shall,  during  his  continuance  in  office, 
receive  a  compensation,  to  be  fixed  by  law,  which 
shall  not  be  increased  or  diminished  during  the 
term  for  which  he  shall  have  been  elected  or 
appointed;    •    •    •.'^ 

This  provision  is  duplicated  in  section  1  of  article 
V,  with  respect  to  the  officers  named  in  that  article, 
and  there  is  a  similar  provision  with  respect  to  county 
judges  and  surrogates  in  section  15  of  article  VI. 

The  suggestion  is  made  that  if  a  salary  may  not 
be  diminished,  it  cannot  be  taxed,  as  that  is  merely  one 
way  of  diminishing  it.  If  this  be  true,  it  would  follow 
that  salaries  fixed  by  the  Constitution  could  not  be 
taxed. 

I  have  been  unable  to  find  any  judicial  decisions 
upon  the  question  of  whether  a  tax  upon  net  income, 
into  the  computation  of  which  salary  enters,  is  a 
diminution  of  compensation  violative  of  such  consti- 
tutional provisions  as  those  referred  to.  United 
States  Attorney-General  Hoar  held  in  an  opinion, 
dated  October  23,  1869  (13  Opins.  161),  that  no 
Federal  income  tax  could  be  collected  again«t  the 
salaries  of  United  States  officers,  protected  against 
diminution  of  compensation  by  the  Constitution  of  the 
United  States;  and  Justice  Field  in  an  opinion  (not 
the  opinion  of  the  court)  rendered  in  1894  {Pollock  v. 
Farmers*  Loan  <&  Trust  Co.,  157  U.  S.  604)  expressed 
similar  views  with  respect  to  the  Federal  income  tax 
of  1894,  which  was  held  by  the  court  to  be  unconstitu- 
tional on  other  grounds.  The  reason  given  in  those 
opinions  for  the  constitutional  provision  was  that 
it  was  the  purpose  of  the  Constitution  to  protect 
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the  executive  and  judicial  branches  of  the  government 
from  coercion  by  Congress  through  reductions  of 
salary.  But  it  seems  hard  to  conceive  how  the  Legis- 
lature could  coerce  the  constitutional  officers  by  impos- 
ing on  them^  equally  with  all  residents,  a  tax  upon 
their  net  incomes  from  all  sources,  less  specified 
exemptions.  The  present  Federal  income  tax  does  not 
exempt  the  salaries  of  United  States  officials,  whose 
compensation  is  protected  against  diminution,  and 
there  scenes  to  be  no  public  cry  against  it.  It  may  be 
that  the  Sixteenth  Amendment  to  the  United  States 
Constitution  is  regarded  as  repealing,  pro  tcmto,  the 
prohibition  against  diminution  of  compensation 
(though  the  case  of  Peck  &  Co.  v.  Lowe,  247  U.  S.  165, 
indicates  otherwise),  or  it  may  be  that  the  present 
Federal  officials  do  not  agree  with  the  logic  of 
Attorney-General  Hoar  and  Justice  Field;  but  there 
has  come  to  my  notice  no  contention  that  the  tax  is 
unconstitutional  in  this  regard.  On  the  contrary  the 
Federal  officials  are  paying  the  tax  and  the  public 
seems  satisfied  that  they  should.  In  fact  there  was 
a  great  outcry  on  the  part  of  the  public  against  the 
exemption,  in  the  Federal  income  tax  of  1913,  of 
salaries  of  certain  United  States  officers,  and  that  out- 
cry caused  the  omission  of  such  exemption  from  the 
present  Federal  tax. 

Opposed  to  the  suggestion  that  the  present  State 
income  tax  constitutes  an  unconstitutional  diminution 
of  the  compensation  of  State  officers  we  have  the 
proposition  that  the  people  in  adopting  the  Constitution 
cannot  be  considered  to  have  intended  to  prohibit  the 
taxation  of  such  compensation — a  proposition  which 
sounds  not  unreasonable  —  and  the  further  propo- 
sition that  a  tax  on  net  income  from  all  sources,  less 
exemptions,  is  not  a  tax  on  salaries  as  such,  or  a 
diminution  of  compensation.    In  support  of  this  last 
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contention  I  might  cite  the  cases  of  Peck  <&  Co.  v.  Lowe, 
247  U.  S,  165,  and  U.  S.  Glue  Co.  v.  Oak  Creek,  247  id. 
321,  which  are  substantially  in  point.  In  the  Peck 
case,  an  exporter  claimed  that  since  the  Constitution 
of  the  United  States  prohibited  the  taxation  of  exports, 
the  Federal  income  tax  could  not  be  assessed  against 
him  with  respect  to  any  income  derived  from  exports. 
But  the  Supreme  Court  held  that  while  part  or  all 
of  his  gross  income  might  be  derived  from  exports,  a 
tax  on  net  income  generally  was  not  unconstitutional 
as  to  him.  In  the  Glv>e  Compa/ny  case  the  Supreme 
Court  held  that  a  State  tax  on  net  incomes  was  not  an 
infringement  of  the  exclusive  Federal  control  of  inter- 
state commerce,  even  when  levied  against  a  taxpayer 
who  derived  some  of  his  gross  income  from  interstate 
commerce.  Exports  in  the  one  instance  and  interstate 
commerce  in  the  other  were  concededly  exempt  from 
taxation,  but  the  court  did  not  consider  the  taxation 
of  net  incomes  generally  to  be  in  violation  of  those 
exemptions,  though  the  income  from  exports  in  the  one 
case  and  interstate  commerce  in  the  other  undoubtedly 
were  factors  in  the  computation  of  gross  income,  from 
which  net  income  was  determined  by  the  subtraction 
of  specified  deductions.  Similarly  it  would  seem  that 
though  a  salary  be  not  taxable  (if  that  be  true),  it  may 
be  made  an  item  in  the  computation  of  gross  income, 
from  which  deductions  are  made  in  order  to  deter- 
mine net  income  for  the  purpose  of  taxing  that  net 
income,  less  exemptions. 

It  is  obvious  that  there  is  much  to  be  said  upon 
either  side  of  this  question,  but  in  view  of  the  fact 
that  the  acts  of  the  Legislature  are  entitled  to  the  pre- 
sumption that  they  are  constitutional  and  since  one  of 
my  duties  is  to  plead  for  the  constitutionality  of 
statutes  and  another  is  to  protect  the  public  treasury, 
I  would  hesitate  to  hold  this  act  unconstitutional  unless 
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satisfied  beyond  a  reasonable  doubt  that  such  were 
the  case.  In  view  of  your  official  position  as  auditor 
of  the  State's  accounts  and  collector  of  this  tax,  I 
should  hesitate  to  advise  you  to  refrain  from  collect- 
ing this  tax  from  constitutional  officers,  equally  with 
other  members  of  the  public,  unless  I  were  satisfied 
that  the  weight  of  reason  and  authority  were  against 
your  right  to  do  ^so.  And  I  am  not  satisfied  that  the 
balance  swings  against  the  constitutionality  of  the  law. 

Such  being  the  case  I  must  advise  you  that  in  my 
opinion  you  should  regard  the  tax  as  constitutional 
against  the  various  State  officers,  until  and  unless  it  is 
held  otherwise  by  the  courts. 

If  it  were  possible  I  should  of  my  own  motion  submit 
this  question  to  the  courts,  presenting  as  far  as  I  were 
able  all  sides  of  the  controversy,  but  in  default  of  that 
ability  I  wish  to  state  that  I  shall  be  glad  to  have  the 
question  raised  by  some  interested  party,  that  I  may 
facilitate  in  every  way  its  prompt  presentation  to  the 
courts  for  adjudication. 


In  the  Matter  of  the  Application  of  the  Endicott 
Wateb  Works  Company,  for  Approval  of  its 
Acquisition  of  the  Waterworks  System  in  the 
Village  of  Union,  N.  Y. 

Water  Supply  Application  No.  249 

(State  Conservation  Commission,  February  24,  1920) 
Application  approTed. 

By  the  Commission. —  George  W.  Johnson,  acting 
on  behalf  and  in  the  name  of  the  Endicott  Water 
Works  Company,  of  which  corporation  he  is  the  presi- 
dent, on  December  24,  1919,  made  application  to  the 
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Conservation  Commission  for  approval  of  the  project 
of  that  company  for  the  acquisition  of  the  waterworks 
system  of  the  village  of  Union,  N.  Y.  This  applica- 
tion was  filed  in  the  office  of  the  Conservation  Com- 
mission December  29,  1919.  On  Augufit  19,  1919,  the 
Commission  had  caused  the  sources  of  water  supply  of 
the  Endicott  Water  Works  Company  to  be  inspected 
by  one  of  its  engineers. 

On  January  8,  1920,  the  Conservation  Commission 
ordered  that  after  publication  of  notice  in  certain 
newspapers,  the  hearing  on  this  application  be  held 
in  Union  on  January  21, 1920.  On  calling  the  hearing, 
however,  it  was  found  that  one  of  the  newspapers  had 
failed  to  publish  the  notice  sent  to  it  and  the  Commis- 
sion therefore,  by  order  duly  entered  in  the  minutes 
January  28,  1920,  canceled  the  proceedings  had  in 
connection  with  the  hearing  as  first  set  and  directed 
the  re-advertisement  of  the  hearing.  After  due  notice, 
published  in  the  Endicott  Bulletin,  the  Union  Record 
of  Johnson  City  and  the  Union  News  Dispatch,  and  by 
posting  in  the  village  of  Union,  the  hearing  was  held 
in  the  fire  station  in  the  village  of  Union  at  10 
o'clock  in  the  forenoon  of  January  30,  1920.  At  this 
hearing  the  Commission  considered  the  petition,  maps 
and  plans  submitted,  examined  witnesses  and  heard 
arguments  for  the  project  as  shown  by  the  minutes. 
The  petitioner  was  represented  by  Maurice  E.  Page, 
secretary  of  and  attorney  for  the  company.  No  objec- 
tions were  filed  and  no  one  appeared  in  opposition. 

It  is  proposed  by  the  Endicott  Water  Works  Com- 
pany to  purchase,  for  the  sum  of  $28,000,  the  entire 
waterworks  system  owned  and  operated  by  the  village 
of  Union,  including  the  sources  of  water  supply  for- 
merly used  to  supply  the  inhabitants  thereof  with 
water,  and  thereafter  to  operate  said  system  as  a  part 
of  the  system  which  said  company  already  operates 
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in  the  village  of  Endicott  and  elsewhere  in  the  town  of 
Union.  The  sources  of  supply  now  owned  by  the  vil- 
lage of  Union  are  to  be  used  only  to  supply  a  few 
houses.  The  bulk  of  the  water  to  be  supplied  in  Union 
is  to  be  obtained  from  existing  sources  of  supply 
owned  by  the  applicant  in  the  village  of  Endicott.  The 
schedule  of  rates  now  in  force  in  the  village  of  Endi- 
cott is  to  be  extended  to  include  the  village  of  Union. 

The  Eiudicott  Water  Works  Company  is  a  domestic 
corporation,  organized  and  existing  under  the  pro- 
visions of  the  Transportation  Corporations  Law.  Its 
certificate  of  incorporation  was  filed  in  the  office  of 
the  Secretary  of  State  of  New  York  June  28, 1901,  and 
in  the  office  of  the  county  clerk  of  Broome  county 
July  1,  1901.  It  has  a  franchise  to  supply  water  in 
the  town  of  Union.  The  original  authorized  capital 
stock  of  this  company  was  $50,000.  A  certificate  of 
the  increase  of  this  capital  stock  to  $300,000  was  filed 
in  the  office  of  the  Secretary  of  State  November  24, 
1919.  All  the  capital  stock  of  this  company  is  owned 
by  the  Endicott  Johnson  Corporation. 

Union  is  a  village  situated  on  the  Susquehanna 
river  in  the  westerly  part  of  the  town  of  Union, 
Broome  county.  The  estimated  population  of  this  vil- 
lage is  about  2,400.  Bonds  of  this  village,  issued  for 
the  purchase  of  the  waterworks  system,  are  outstand- 
ing in  the  amount  of  $24,400. 

The  waterworks  system  in  the  village  of  Union  was 
constructed  by  the  Union  Water  Company  about 
1891,  and  this  system,  as  modified  and  extended, 
is  still  in  operation.  On  January  15,  1908,  all  the 
waterworks  property  of  the  Union  Water  Company 
was  purchased  by  the  village  of  Union  and  the  village 
is  operating  the  system  at  the  present  time.  About 
the  time  of  the  transfer  of  the  ownership,  the  original 
sources  of  water  supply  for  this  system  were  largely 
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abandoned  and  water  for  the  supply  of  the  inhabitants 
of  the  village  was  purchased  from  the  Endicott  Water 
Works  Company.  Connections  between  the  mains  of 
the  village  and  the  company  were  made  at  two  points 
and  meters  installed  to  measure  the  flow.  The  orig- 
inal distribution  reservoir  in  Union  was  abandoned 
and  will  not  again  be  used.  The  original  sources 
of  supply  of  the  Union  system  were  certain  springs 
to  the  north  of  the  village.  These  proved  inade- 
quate for  the  supply  of  the  whole  village,  but  are 
still  delivering  water  to  a  few  houses. 

Eecently  the  Endicott  Johnson  corporation  has  pur- 
chased a  large  tract  of  land  west  of  the  village  of  Union 
and  is  about  to  build  a  large  number  of  factories  and 
dwelling  houses  on  this  land.  Water  will  be  needed 
for  the  supply  of  the  inhabitants  of  this  tract,  which 
will  be  supplied  and  distributed  by  the  Endicott 
Water  Works  Company.  It  might  also  be  supplied  by 
the  extension  of  the  mains  of  the  village  of  Union,  if 
the  village  had  any  adequate  source  of  water  supply. 
Evidently  the  most  logical  and  economical  method  of 
supplying  water  to  the  villages  of  Endicott  and  Union 
and  the  new  development  of  the  Endicott  Johnson 
Corporation  is  by  one  system.  For  this  reason,  the 
applicant  entered  into  negotiations  with  the  village 
of  Union  for  the  purchase  of  the  system  owned  by  the 
village.  It  is  further  stated  that  certain  streets  in 
the  village  of  Union  are  not  yet  supplied  with  water 
and  that  the  village  is  unwilling  to  incur  the  further 
indebtedness  necessary  for  installing  mains  therein. 
Furthermore,  the  rates  in  the  village  of  Union  are  now 
about  one-third  higher  than  those  in  force  in  Endicott 
and  the  Endicott  Water  Works  Company  proposes,  if 
this  application  is  approved,  to  supply  water  to  the 
inhabitants  of  Union  at  the  rates  now  in  force  in 
Endicott. 
22 
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At  a  meeting  held  August  8, 1919,  the  board  of  trus- 
tees of  the  village  of  Union  agreed  to  sell  the  water- 
works system  of  that  village  to  the  Endicott  Water 
Works  Company  for  the  sum  of  $28,000,  and  on  the 
same  day  a  special  election  was  called  to  enable  the 
voters  of  the  village  to  express  their  opinion  on  the 
advisability  of  making  such  sale.  This  election  was 
held  on  August  26, 1919,  and  there  were  201  votes  cast 
for  and  2  against  the  proposition  for  the  sale  of  the 
water  works.  The  purchase  of  the  waterworks  system 
for  the  sum  mentioned  was  authorized  by  resolution 
of  the  directors  of  the  company  at  a  meeting  held 
November  18,  1919,  and  on  the  same  day  a  formal 
tender  of  purchase  was  made  to  the  village  by  the 
company.  At  a  meeting  held  December  22,  1919,  the 
board  of  trustees  of  the  village  of  Union  adopted  a 
proposed  form  of  franchise  for  the  company  and 
accepted  the  company  ^s  oflfer.  This  purchase  will  be 
consummated  upon  approval  of  the  j)roject  by  the 
Commission.  The  making  of  this  petition  to  the  Con- 
servation Commission  was  authorized  by  the  directors 
of  the  company  November  18,  1919. 

After  the  company  has  acquired  the  distribution 
system  in  the  village  of  Union,  it  proposes  to  continue 
to  supply  it  with  water  from  the  sources  now  in  use. 
These  consist  of  a  number  of  wells  driven  in  the  right 
bank  of  the  Susquehanna  river  in  the  village  of  Endi- 
cott not  far  from  the  boundary  between  the  villages 
of  Endicott  and  Union.  Nineteen  six-inch  wells  have 
been  put  down  at  this  place.  These  are  from  150  to 
200  feet  deep  and  are  about  150  to  300  feet  from  low 
water  mark  of  the  Susquehanna  river.  Water  is 
pumped  from  them  by  air  lifts  and  flows  into  a  tank, 
from  which  the  high  lift  pumps  force  it  into  the  com- 
pany's system.  The  pumping  equipment  consists  of 
one  3,000,000  gallons  per  day  Snow  steam  pump  and 
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one  2,000,000  gallons  per  day  Alberger  centrifugal 
pump.  The  necessary  air  compressors,  boilers  and 
accessories  have  been  installed  and  are  in  operation. 
Connected  with  the  distribution  system  of  the  com- 
pany in  the  village  of  Endicott  are  three  steel  storage 
tanks  of  1,500,000  gallons  capacity  each,  situated  at 
an  elevation  240  feet  higher  than  the  pumps.  The 
present  wells  are  now  supplying  about  4,000,000  gal- 
lons of  water  per  day.  They  are  at  the  moment  inade- 
quate for  the  needs  of  the  people  of  the  village  of 
Endicott  and  also  those  of  the  village  of  Union.  The 
demand  for  water  in  this  area  is  increasing,  but  more 
water  can  be  obtained  near  the  present  pumping  sta- 
tion by  the  sinking  of  additional  wells.  It  seems  cer- 
tain that  other  sources  of  supply  are  available  and 
can  be  used  when  necessary.  It,  therefore,  appears 
that  the  Endicott  Water  Works  Company  can  con- 
tinue to  supply  the  inhabitants  of  the  village  of  Union 
with  water  without  hardship  to  the  inhabitants  of  the 
village  of  Endicott. 

Analyses  of  the  water  from  the  wells  owned  by  the 
company  indicate  that  this  water  is  of  suitable  quality 
for  domestic  use.  An  inspection  of  the  wells  and  the 
ground  about  them  does  not  reveal  any  conditions 
which  threaten  the  continued  purity  of  the  water  to 
be  pumped  from  these  wells. 

No  new  construction  is  contemplated  in  the  near 
future.  Eventually  the  mains  of  the  acquired  system 
will  be  enlarged  and  extended.  The  only  immediate 
expenditure  contemplated  is  the  purchase  price  of 
$28,000.  There  can  be  no  question  of  the  financial 
ability  of  the  company  to  carry  out  this  project,  as  it 
is  backed  by  and  is  virtually  the  subsidiary  of  the 
Endicott  Johnson  Corporation  and  is  operated  largely 
for  the  benefit  of  that  corporation  and  its  employees. 

The  existing  system  appears  to  be  safe. 


340  State  Department  Reports 

[Vol.  22]  Conservation  Commission 

The  only  lands  proposed  to  be  acquired  are  those 
already  owned  by  the  village  of  Union  and  utilized  by 
It  for  water  supply  purposes. 

Alternative  sources  of  supply  doubtless  exist  and 
can  be  utilized  if  necessity  therefor  shall  arise  in  the 
future. 

This  project  can  be  carried  out  without  hardship  to 
the  inhabitants  of  the  village  of  Endicott  and  will  be 
of  benefit  to  the  inhabitants  of  the  village  of  Union. 
The  interests  of  no  other  municipalities  of  the  State 
will  be  affected. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be 
equitably  determined  and  paid. 

In  consideration  of  the  above  the  Commission 
therefore  finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second'  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  present  time 
unnecessary. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 
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Wherefore,  the  Conservation  Commission  does 
hereby  approve  of  the  said  application  of  the  Endicott 
Water  Works  Company. 

In  Witness  Whereof,  the  Conservation  Com- 
mission has  cansed  this  determination  and 
approval  to  be  signed  by  the  Deputy  Com- 
missioner and  has  caused  its  official  seal  to 
[l.  s.]  be  affixed  hereto  and  has  filed  the  same 
with  all  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany  this  24th  day  of  February, 
1920. 

CONSBBVATION    COMMISSION. 

A.  Macdonald, 

Deputy  Commissioner. 
Attest: 

Wabwick  S.  Carpenter, 

Secretary  to  the  Commission. 


In  the  Matter  of  the  Claim  of  Clifford  Gordon,  for 
Compensation  under  the  Workmen's  Compensation 
Law,  against  C.  F.  Miller  and  J.  F.  Taylor,  Trus- 
tees, and  Zurich  General  Accident  and  Liability 
Insurance  Company,  Ltd.,  Insurance  Carrier 

Case  No.  251896 

(State  Industrial  Commission,  October  10,  1919) 

ABBanlt  —  injuries  covered  by  the  Workmen's  Compensation  Law. 

Injuries  received  by  an  operator  of  an  elevator  in  an  apart- 
ment bouse  caused  by  an  attack  upon  him  by  individuals  for 
his  not  answering  the  elevator  bell  are  accidental  injuries  and 
arise  out  of  and  in  the  course  of  his  employment. 
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This  claim  came  on  for  hearing  before  the  State 
Industrial  Conmiission  at  its  office,  230  Fifth  avenue, 
New  York  city,  on  April  11,  1919,  May  23,  1919,  June 
6, 1919,  and  October  10,  1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 

Philip  J.  O'Brien,  attorney  for  employer  and  insur- 
ance carrier. 

Curtis  &  Robson,  attorneys  for  claimant. 

By  the  Commission. — All  tHe  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows : 

On  February  6, 1919,  the  day  on  which  Cliflford  Gor- 
don sustained  the  injuries  herein  referred  to,  he 
resided  at  No.  240  West  One  Hundred  and  Thirty-fifth 
street.  New  York  city,  and  was  employed  as  an  eleva- 
tor runner  and  switchboard  operator  by  C.  F.  Miller 
and  J.  F.  Taylor,  trustees  under  the  last  will  and  testa- 
ment of  Frederick  B.  Miller,  deceased,  with  principal 
office  and  place  of  business  at  2211  Broadway,  New 
York  city;  said  employers  being  engaged  in  the  care 
and  maintenance  of  apartment  houses. 

On  February  6, 1919,  while  the  said  Cliflford  Gordon 
was  engaged  in  the  regular  course  of  his  employment 
at  the  premises  No.  601  West  One  Hundred  and  Forty- 
fourth  street.  New  York  city,  one  Dudley  0 'Sullivan, 
together  with  his  brother  David  0 'Sullivan,  having 
come  to  the  premises  in  question,  requested  the  claim- 
ant to  bring  them  up  to  the  fourth  floor  of  the  said 
apartment  house  in  the  elevator,  which  request  was 
complied  with  by  the  claimant;  and  thereafter  the 
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claimant  lowered  the  said  elevator  to  the  ground  floor. 
The  said  Dudley  0  Sullivan  together  with  his  brother 
being  desirous  of  leaving  the  premises  sometime  there- 
after, rang  the  elevator  bell  several  times  for  the  pur- 
pose of  descending  from  the  fourth  floor  to  the  ground 
floor  in  the  said  elevator.  The  elevator  not  appear- 
ing promptly,  Dudley  0 'Sullivan,  together  with  his 
brother,  proceeded  to  walk  downstairs  to  the  hall  or 
the  ground  floor,  where  they  found  the  claimant  sitting 
at  the  telephone  switchboard,  and  the  said  Dudley 
O'SuUivan,  being  enraged  at  the  claimant  because  he 
had  not  brought  the  said  elevator  up  to  the  fourth 
floor,  assaulted  the  claimant,  as  a  result  of  which 
assault  the  claimant  sustained  the  loss  of  the  left  eye. 

The  average  weekly  wage  of  Clifford  Q-ordon  was 
the  sum  of  seventeen  dollars  and  sixty-five  cents. 

The  injuries  sustained  by  Clifford  Gordon  were 
accidental  injuries,  and  arose  out  of  and  in  the  course 
of  his  employment. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  but  inasmuch 
as  the  employer  had  actual  knowledge  of  the  injury, 
neither  the  employer  nor  insurance  carrier  was 
prejudiced  by  the  lack  of  such  notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
C.  F.  Miller  and  J.  F.  Taylor,  trustees  under  the  will 
of  Frederick  B.  Taylor,  deceased,  employer,  and 
Zurich  General  Accident  and  Liability  Insurance 
Company,  Ltd.,  insurance  carrier,  to  Clifford  Gordon, 
injured  employee,  for  128  weeks  at  the  rate  of  eleven 
dollars  and  seventy-seven  cents  per  week,  for  the  loss 
of  the  left  eye. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
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18  of  ihe  Compensation  Law  is  hereby  excnsed  on  the 
ground  that  neither  the  employer  nor  insurance  car- 
rier was  prejudiced  by  the  lack  of  such  notice,  if  any. 


In  the  Matter  of  the  Claim  of  Julius  F.  Chlemens, 
for  Compensation  under  the  Workmen's  Compensa- 
tion Law,  against  Turner  &  Blanghard,  Employer ; 
Travelers'  Insurance  Company,  Insurance  Carrier 

Case  No.  41716 

(State  Indastrial  Commission,  February  10,  1920) 

Imprisonment  —  lack  of  earning  power  —  award  denied. 

A  person  imprisoned  is  not  entitled  to  an  award  for  injnries 
received  prior  to  his  incarceration  as  he  has  lost  nothing  in 
the  way  of  wages,  the  State  having  deprived  him  of  earning 
power. 

Claimant  was  injured  February  21,  1916.  His 
employer  was  a  general  stevedore.  Claimant  says  he 
was  a  storekeeper  on  pier  4,  Bush  docks,  Brooklyn. 
Compensation  was  awarded  and  paid  down  to  March 
19, 1917.  On  May  21, 1917,  the  United  States  Supreme 
Court  decided  that  this  Commission  had  no  jurisdic- 
tion in  case  of  accidents  occurring  in  maritime 
employments. 

In  or  about  March,  1917,  claimant  was  convicted  of 
a  crime  for  which  he  ever  since  has  been,  and  now  is, 
incarcerated.  Claimant  asks  for  compensation  since 
March  19,  1917,  and  submits  reports  from  the  prison 
physicians  to  the  effect  that  he  is  incapacitated  owing 
to  the  fracture  of  the  twelfth  dorsal  vertebra. 
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Allen  Cmthers,  for  claimant, 
E.  A.  Willoughby,  for  carrier. 

Lyon,  Commissioner. —  I  think  a  further  award 
must  be  denied  for  two  reasons.  Whatever  a  store- 
keeper's duties  may  be  on  a  dock  or  pier,  if  he  is  in 
the  employ  of  a  stevedore,  those  duties  are  incidental 
to  stevedoring.  It  was  held  in  Southern  Pacific  Com- 
pany V.  Jensen  (decided  by  the  U.  S.  Supreme  Court 
May  21, 1917,  244  U.  S.  205)  and  following  the  case  of 
Atlantic  Transport  Company  v.  Zmbrovefc,  234  U.  S.  52, 
that  stevedoring  is  maritime  in  its  nature  and  that 
'*  exclusive  jurisdiction  of  all  civil  cases  of  admiralty 
and  maritime  jurisdiction  is  vested  in  the  Federal 
District  Courts.*'  Under  this  ruling  we  have  no 
jurisdiction. 

But  even  if  we  had  jurisdiction  the  claimant  is  not  at 
present  in  a  position  to  invoke  it.  The  Court  of  Appeals 
in  the  Jensen  Case,  215  N.  Y.  514,  said :  *  *  Compensation 
is  not  based  on  the  rule  of  damages  applied  in  negli- 
gence suits  but  •  •  •  is  based  solely  on  loss  of 
earning  power.'*  Claimant,  being  incarcerated,  could 
not  have  earned  anything  if  he  had  not  been  injured. 
He  has  lost  nothing  in  the  way  of  wages,  since  his  last 
payment  of  compensation,  because  of  his  bodily  ail- 
ments.   The  State  has,  for  the  time,  deprived  him  of 

earning  power.  *  *    The  application  should  be  denied. 


tt 


On  February  10,  1919,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing 
opinion. 

Boyle,  Sayer  and  Perkins,  Conmiissioners,  concur. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of 
Empire  State  Railroad  Corporation,  under  Subdivi- 
sion 1,  Section  49,  Public  Service  Commissions  Law, 
and  Section  181,  Railroad  Law,  for  Permission  to 
Increase  Passenger  Fare  in  the  City  of  Oswego ;  also 
that  Operation  of  One-Man  Safety  Cars  Be  Permitted 

Case  No.  7039 

(Pablio  Service  Commission,  Second  District,  February  19,  1920) 

Street  railways  —  one-man  cars  —  powers  of  Oommission  under 
Public  SeiTiee  Oommissions  Law,  §  49,  subd.  2  —  condittons 
under  which  an  order  will  be  granted  permitting  the  opera^ 
tion  of  "  Bimey  Safety  "  cars. 

The  railroad  company  before  purchasing  one-man  cars  for 
operation  in  the  city  of  Oswego  petitioned  this  Commission 
for  its  approval.  It  appears  that  Oswego  has  a  population  of 
about  25,000,  the  grades  of  its  streets  are  not  steep  and  travel 
on  the  street  cars  is  not  heavy.  The  street  lailroad  was  con- 
structed in  1885  and  has  never  paid.  For  the  year  ending 
August  31,  1919,  a  deficiency  in  operating  expenses  alone  is 
shown  of  $13,614.84.  Taxes  amounted  to  $3,637.69  for  the  same 
period,  showing  a  total  deficit  of  $17,252.53  without  any  reserve 
for  depreciation  and  without  considering  any  return  whatever 
on  the  investment.  The  city  has  consented  to  a  maximum  fare 
of  seven  cents  under  certain  conditions  but  even  the  increase 
in  fare  will  not  remedy  to  any  great  extent  the  financial  con- 
dition of  the  company.  From  the  evidence  submitted  and  from 
the  report  of  the  chief  of  the  division  of  electric  railways  of 
the  Commission  after  a  careful  and  thorough  examination,  it 
appears  that  one-man  cars  can  be  operated  with  safety  in  the 
city  of  Oswego  and  the  Commission  having  the  power  to  grant 
the  order  under  section  49,  subdivision  2  of  the  Public  Serv- 
ice Commissions  Law,  an  order  will  be  made  permitting  the 
operation  of  '' one-man  safety"  cars  of  the  type  known  as 
"Bimey  Safety"  cars  upon  the  local  lines  of  the  Empire 
State  Railroad  Corporation  in  the  city  of  Oswego  upon  the 
conditions  detailed  in  the  opinion.    Ordered  accordingly. 
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Nottingham,  Nottingham  &  Edgcomb  (by  William 
Nottingham),  attorneys  for  applicant. 

John  B.  Pidgeon,  Corporation  Counsel,  for  City 
of  Oswego. 

Hon.  John  Fitzgibbons,  as  Mayor  of  the  City  of 
Oswego. 

Francis  D.  Culkin,  attorney  for,  and  John  F.  0  'Con- 
nor, President  of.  Local  Division  681  Amalgamated 
Association  of  Street  and  Electric  Bailway  Employees 
of  America. 

Bev.  John  F.  McLaughlin,  in  person. 

Purcell,  CuUen  &  Purcell  (by  Henry  Puroell),  attor- 
neys for  New  York  Central  Bailroad  Company. 

Kellogg,  Commissioner. —  On  October  1,  1919,  the 
Empire  State  Bailroad  Corporation,  operating  a  street 
surface  railroad  in  the  city  of  Oswego,  filed  with  this 
Commission  its  petition,  alleging  that  the  rate  of  fare 
then  collected  in  that  city  of  five  cents  was  inadequate, 
and  requested  the  Commission  to  fix  seven  cents  as 
the  maximum  fare  to  be  charged  there.  It  also 
requested  permission  to  operate  what  is  known  as  a 
**  one-man  safety  '*  car  on  its  local  lines  in  Oswego. 

The  company  took  the  position  that  the  deficit  in 
street  car  operation  in  the  city  of  Oswego  could  not 
be  met  alone  by  an  increase  of  fare.  It  was  contended 
that  the  operation  of  these  one-man  cars,  resxdting  in 
lessened  expense  of  operation  by  decreasing  the  crew 
from  two  men  to  one,  and  requiring  less  power  than 
the  cars  now  used,  on  account  of  their  lighter  weight, 
would  permit  a  more  frequent  service  which,  it  was 
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hoped  and  expected,  would  result  in  a  larger  number 
of  passengers  being  carried,  and  thus  offset  to  some 
extent  any  loss  which  might  result  from  the  increased 
fare  sought  to  be  charged. 

The  petition  in  regard  to  the  one-man  car  was  evi- 
dently addressed  to  this  Commission  under  the  powers 
conferred  upon  it  by  subdivision  2  of  section  49  of  the 
Public  Service  Commissions  Law,  which  gives  this 
Commission  power  to  determine  as  to  whether  *  *  regu- 
lations, practices,  equipment,  appliances,  ^  ^  etc.,  of 
street  railroad  corporations  are  **  unjust,  unreason- 
able, unsafe,  improper  or  inadequate,'^  and  which 
gives  this  Commission  power  to  **  determine  the  just, 
reasonable,  safe,  adequate,  and  proper  regulations, 
practices,  equipment,  appliances  and  service  thereafter 
to  be  in  force. ' ' 

Before  the  company  made  the  additional  investment 
necessary  for  acquisition  of  these  cars,  it  felt  that  the 
situation  should  be  examined  by  this  Commission  and 
its  permission  obtained  to  their  operation.  This  it 
would  seem  was  a  proper  precaution  on  the  part  of 
the  company,  and  one  which  should  be  met  by  a  deter- 
mination and  decision  by  this  Commission  as  to 
whether  the  operation  of  such  cars  in  the  city  of 
Oswego  is,  if  properly  regulated,  safe,  proper  and 
adequate. 

A  hearing  was  had  upon  this  petition  in  the  city  of 
Oswego  on  October  4,  1919.  At  that  hearing  it 
appeared  that  the  city  authorities  had  waived  the  fran- 
chise restriction  limiting  the  fare  to  five  cents,  and 
had  given  consent  to  the  fixing  of  a  maximum  fare  of 
seven  cents,  under  certain  specified  conditions. 

As  to  the  propriety  of  operation  of  one-man  cars, 
however,  the  city  then  refused  to  take  sides.  The 
corporation  counsel  urged  that  the  proceedings  be 
separated  and  that  action  be  taken  in  regard  to  the 


Petition  op  Empire  State  R.  R.  Corporation    348 


Publio  Servioe  Commission,  Second  District     [Vol.  22] 

fare  increase  independent  of  the  application  to  operate 
a  one-man  car.  He  stated  his  position  as  follows: 
**  Now,  we  feel  that  these  are  two  separate,  different 
applications.  The  Common  Council  of  the  city  of 
Oswego  during  all  the  negotiations  that  brought  about 
this  amendment  to  the  franchise  that  provides  for  a 
seven-cent  fare  were  particular  to  inform  the  Street 
Railway  Company  that  they  had  nothing  to  do  with 
the  matter  of  the  one-man  car,  that  they  refused  to 
approve  it  or  disapprove  it,  and  it  was  not  considered 
by  them  in  this  matter  of  the  amendment  to  the 
franchise.  ^  * 

This  proposed  severance  of  the  two  divisions  of  the 
proceeding  was  acceded  to  after  discussion  by  the 
sitting  Commissioner. 

Evidence  was  taken  as  to  the  financial  operation  of 
the  company.  It  appeared  that  during  the  year  ending 
August  31,  1919,  its  operating  revenue  in  the  city  of 
Oswego  was  $80,644.22 ;  its  operating  expenses  during 
this  same  period  were  $94,259.06;  thus  showing  a 
deficiency  in  operating  expenses  alone  of  $13,614.84 ;  so 
that  a  deficit  of  about  seventeen  per  cent  in  operating 
expenses  over  revenue  is  shown  without  any  reserve 
for  depreciation,  without  any  consideration  of  taxes 
paid,  which  amounted  that  year  to  $3,637.69,  and  with- 
out consideration  of  any  return  whatsoever  on  the 
investment. 

It  further  appeared  that  the  company  had  never 
received  any  net  revenue  from  this  Oswego  operation 
since  it  had  acquired  ownership  of  the  road  in  1917, 
and  the  experience  of  its  five  predecessors  in  title, 
since  the  construction  of  the  street  railroad  in  1885, 
punctuated  by  mortgage  foreclosures  and  receiver- 
ships, indicates  that  at  no  time  was  the  operation  of 
this  enterprise  financially  profitable. 

The  great  increase  in  the  cost  of  labor  and  material. 
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under  present  conditions,  has  brought  about  a  situ- 
ation where  the  company  failed  in  this  marked  degree 
to  meet  even  its  operating  expenses.  The  operating 
expenses  stated  were  under  normal  conditions  of  out- 
lay without,  however,  proper  expenditure  for  keeping 
its  tracks  and  roadbed  in  proper  condition.  Since 
August  31,  1919,  large  additional  expenditures  have 
been  incurred  in  extensive  street  repaving  and  in 
relaying  a  substantial  length  of  track  ordered  by  this 
Commission. 

The  increase  of  fare  to  seven  cents  will  nat,  of 
course,  as  experience  has  shown  elsewhere,  result  in 
a  full  proportionate  increase  of  revenue.  It  the  city 
of  Oswego,  where  much  of  the  street  car  travel  is 
optional  and  not  necessary,  the  increase  in  fare  will 
undoubtedly  result  in  a  diminution  of  revenue-pay- 
ing passengers.  If  the  increase  in  fare  results,  as 
is  estimated  in  the  evidence,  in  an  increase  of  twenty 
per  cent  in  revenue,  the  company  will  indeed  be 
fortunate.  And  an  increase  even  to  that  extent  cannot 
be  hoped  for  without  an  increase  in  the  frequency  of 
the  service,  so  that  prospective  passengers  may  be 
assured  that  undue  waiting  for  cars  to  carry  them  to 
their  destination  will  be  avoided.  Otherwise  in  a  city 
of  this  size,  with  a  population  of  about  25,000,  rather 
compactly  built,  people  under  ordinary  conditions 
would,  in  many  instances,  prefer  to  walk. 

Upon  this  financial  showing  this  Commission,  shortly 
following  the  hearing  referred  to,  under  date  of  Octo- 
ber 7,  1919,  made  an  order  permitting  the  collection 
in  the  city  of  Oswego  of  a  maximum  fare  of  seven 
cents,  in  accordance  with  the  consent  given  to  that 
effect  by  the  municipal  authorities. 

The  question  of  granting  permission  to  operate  the 
one-man  car  was  held  open  for  further  consideration. 
Various  other  hearings  were  had,  in  Oswego,  Albany 
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and  Syracuse,  and  much  evidence  was  taken  on  the 
subject.  The  granting  of  the  permission  applied  for 
was  opposed  by  the  local  division  of  the  Amalgamated 
Order  of  Street  and  Electric  Railway  Employees  of 
America.  It  was  contended  that  the  operation  of  these 
cars  would  be  unsafe,  and  would  impose  an  undue 
burden  upon  the  operatives. 

From  the  financial  statement  above  referred  to,  it 
is  obvious  that  even  with  an  increase  in  fare,  taking 
into  consideration  the  consequent  decrease  in  travel, 
and  the  necessity  for  increased  frequency  of  service, 
further  relief  is  necessary.  Operating  expenses  must 
be  kept  at  a  minimum,  consistent  with  proper  and  safe 
service,  or  local  street  car  operations  in  Oswego,  and 
many  other  of  our  municipalities,  must  cease  unless 
and  until  a  lower  level  of  prices  for  labor  and  materials 
prevails. 

If,  by  the  operation  of  a  one-man  car,  service  can 
be  increased  so  as  to  enhance  the  receipts,  and  at  the 
same  time  the  cost  of  operation  lessened,  a  highly 
desirable  result  will  be  arrived  at,  not  only  from  the 
standpoint  of  the  company  but,  what  is  much  more 
important,  from  the  point  of  view  of  the  public,  upon 
whom  the  burden  of  paying  a  rate  sufficient  to  at  least 
operate  the  plant  and  maintain  it  in  proper  condition 
must  eventually  rest. 

It  is  quite  certain  that  if  cars,  in  a  municipality  of 
this  size,  can  be  successfully  operated  by  one  man,  the 
burden  should  not  be  imposed,  which  must  ultimately 
rest  on  the  fare-paying  public,  of  employing,  at  present 
high  wages,  two  men  to  do  the  work  which  can 
properly  be  performed  by  one. 

If  this  added  economy  in  operation  is  feasible  it  may 
result  in  avoiding  the  necessity  of  further  increases 
of  fare.    It  may  perhaps  even  warrant  a  reduction. 
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These  cars  have  come  into  frequent  use  of  late  years, 
in  order  to  help  solve  this  problem  of  increased  and 
increasing  cost  of  operation,  in  many  municipalities. 
There  are  over  2,300  in  use  and  ordered  for  use  in 
over  200  municipalities  in  this  country.  They  have 
lately  been  put  in  operation  in  BrooUyn.  One-man 
cars  are  operated  in  certain  municipalities  in  this 
district. 

Of  course  these  cars  are  not  available  where  travel 
is  heavy,  but  in  municipalities  of  this  size,  where  the 
grades  are  not  heavy,  and  in  traffic  of  the  nature 
encountered  here,  it  would  seem  that  their  operation 
is  practicable,  and  that  no  undue  burden  is  imposed 
upon  the  operative.  His  duties  are  much  less  onerous 
and  exacting  than  those  of  a  driver  of  a  large  motor 
bus,  who,  in  addition  to  the  various  duties  which  must 
be  performed  by  the  operator  of  a  one-man  car,  has  to 
guide  his  vehicle  through  traffic. 

The  question,  however,  as  to  the  safety  of  the  opera- 
tion must  be  controlling.  If  these  cars  cannot  be 
operated  with  equal  or  greater  safety  to  the  public, 
under  conditions  existing  in  Oswego,  as  a  car  manned 
by  two  men,  permission  for  their  operation  should, 
of  course,  be  withheld. 

In  order  to  solve  this  mooted  question  careful  and 
thorough  examinations  of  these  cars  have  been  made 
by  the  chief  of  the  division  of  electric  railways  of  this 
Commission,  and  it  is  apparent  that  under  proper 
regulation  they  can  be  operated  with  safety  in  the  city 
of  Oswego. 

The  car  known  to  the  art  as  *  *  one-man  safety  * '  cars 
or  **  Bimey  Safety  ^'  cars  are  operated  by  one  man 
stationed  at  the  front  end,  at  which  point  passengers 
board  and  alight  from  the  car,  the  motorman  collecting 
the  fares,  issuing  transfers,  etc.  The  cars  may  be 
operated  from  either  end.    They  are  equipped  with  a 
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number  of  devices  tending  to  secure  safety.  The 
motorman  controls  and  operates  the  folding  steps  and 
doors.  The  car  cannot  be  started  while  the  doors  are 
open.  The  equipment  is  such  that  the  motorman  is 
obliged  to  keep  his  hand  on  the  controller  handle,  or 
his  foot  on  the  pedal  to  keep  the  car  in  motion.  Other- 
wise the  current  is  shut  off,  the  air  brakes  are  applied, 
the  tracks  sanded  and  the  doors  unlocked.  Thus  if 
the  motorman  becomes  disabled  or  loses  his  power  to 
operate  the  car,  it  automatically  comes  to  a  standstill. 

It  appears  from  the  record  on  the  offer  of  the 
objectors  that  various  accidents  have  occurred  in  opera- 
tion of  the  street  cars  in  Oswego.  They  all  occurred 
in  '*  two  men  '^  operation.  There  is  nothing  to  indi- 
cate they  would  have  occurred,  or  will  hereafter  occur, 
with  greater  frequency  if  the  operation  be  by  one  man 
instead  of  two.  It  may  be  that  in  certain  conditions, 
the  automatic  devices  are  more  dependable  than  the 
sometimes  uncertain  * '  human  element. '  ^ 

Evidence  has  been  given  which  indicates  that  in 
cities  where  these  cars  are  in  operation,  there  are 
fewer  accidents  in  view  of  these  automatic  safety 
devices,  than  on  cars  used  in  the  same  municipalties 
operated  by  two  men  without  such  devices.  Interviews 
with  operatives  of  these  cars  by  a  representative  of  the 
Commission  indicate  that  the  duties  are  not  unduly 
fatiguing,  or  exacting,  and  that  the  men  are  well 
satisfied  with  their  positions. 

.  Cars  of  this  type  have  been  carefully  inspected  for 
the  purpose  of  ascertaining  what  changes  or  improve- 
ments in  construction  should  be  made  in  order  to  add 
to  their  safety,  and  the  use  of  such  cars  should  be 
permitted  only  after  compliance  with  the  following 
conditions  : 

(1)  In  the  braking  system  box  jaws  must  be  placed 
at  all  points  where  members  are  connected  with  clevis 
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and  bolts,  so  that  any  bolt  may  break  or  drop  out  of 
place  without  interfering  with  the  proper  operation 
of  the  brakes. 

(2)  Clevis  connections  on  the  bottom  of  the  air 
brake  cylinder  lever  which  are  subject  to  stress  and 
wear,  and  which  might  possibly  break,  should  be 
replaced  with  a  solid  connection  with  box  jaws. 

(3)  The  cable  connections  to  the  live  cylinder  lever- 
age for  hand  braking  should  also  be  equipped  with  box 
jaws,  the  same  as  the  air  brake  connections. 

(4)  All  air  pipes  now  exposed  to  the  weather,  in 
which  condensation  might  occur,  should  be  so  arranged 
or  protected  as  to  prevent  them  from  freezing. 

(5)  A  movable  guard  should  be  placed  across  the 
rear  exit  door  to  prevent  it  from  being  opened  by 
passengers  thrown  against  it. 

(6)  Each  end  of  the  car  should  be  equipped  with  a 
grab  rod  extending  across  the  full  width  of  the  car. 

(7)  The  car  should  be  equipi)ed  for  winter  use  with 
track  scrapers  and  flangers. 

(8)  The  controller  should  be  arranged  so  that  the 
current  will  be  broken  under  the  floor  of  the  car  instead 
of  in  the  controller  above  it,  as  at  present. 

(9)  A  light  should  be  located  in  a  position  to  reflect 
on  the  step  when  the  car  door  is  open. 

(10)  Passengers  must  not  be  permitted  to  stand  in 
the  forward  vestibule  of  the  car. 

In  view  of  the  fact  that  there  are  several  grade  cross- 
ings of  steam  railroads  both  on  main  lines  and  indus- 
trial sidings  in  the  city  of  Oswego,  the  safety  of 
operation  which  is  now  secured  by  a  flagging  of  electric 
cars  over  these  crossings  by  the  conductor,  must  be 
adequately  compensated  for  by  other  methods. 

In  regard  to  such  crossings,  compliance  with  the 
following  conditions  should  be  required,  which  will 
secure  even  greater  safety  of  operation  of  such  cars 
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over  these  crossings  than  is  now  enjoyed  by  the 
method  of  operation  of  cars  on  which  conductors  are 
employed. 

(1)  All  cars  on  the  electric  tracks  to  be  flagged  over 
the  three  grade  crossings  of  main  line  tracks  by  regular 
flagmen  employed  for  that  puipose. 

(2)  That  a  signal  system  be  installed  by  means  of 
which  the  flagman  at  First  street  can  signal  the  flag- 
man at  Bridge  street  of  the  departure  of  trains  from 
First  street  for  Bridge  street;  this  signal  to  be 
arranged  so  that  it  can  be  operated  by  the  flagman  at 
First  street  without  his  being  obliged  to  go  to  the  flag 
shanty  for  that  purpose;  also  to  be  equipped  with  a 
tell-tale  assuring  the  flagman  at  First  street  that  the 
signal  is  received  at  Bridge  street. 

(3)  That  at  the  crossings  of  industrial  sidings  on 
Mitchell  street  road  and  First  street,  all  electric  cars 
come  to  a  full  stop  not  less  than  thirty  feet  from  the 
nearest  rail  of  the  steam  track,  the  operator  of  the 
car  to  go  ahead  onto  the  center  of  the  steam  track  and 
after  looking  in  both  directions  return  to  his  car  and 
after  again  observing  the  conditions  on  the  steam 
track  in  each  direction  and  assuring  himself  that  no 
train  is  approaching,  shall  proceed  over  the  crossing. 

On  First  street  there  are  three  crossings  of  indus- 
trial sidings.  These  may  be  considered  as  one,  the 
rule  to  apply  at  the  first  crossing  in  each  direction, 
but  all  electric  cars  shall  be  brought  to  a  full  stop 
before  proceeding  over  any  of  them. 

(4)  At  the  crossing  on  West  Bridge  street,  on 
account  of  the  descending  grade,  all  eastbound  cars 
shall  be  brought  to  a  ^^  dead  stop  "  not  less  than  150 
feet  from  the  nearest  rail  of  the  steam  track,  after 
which  they  shall  proceed  in  compliance  with  the  above- 
mentioned  rule. 

(5)  That  the  Empire  State  Railroad  Corporation 
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make  an  arrangement  with  the  steam  railroad  com- 
panies by  which  all  movements  on  the  industrial  sid- 
ings over  the  crossings  above  mentioned  shall  be  made 
under  flag  preceding  the  train,  cars  or  engine. 

(6)  That  all  crossings  of  steam  tracks  shall  be 
equipped  with  metal  trolley  guards. 

One  other  consideration  remains  to  be  disposed  of, 
and  that  is  in  regard  to  the  snow-fighting  ability  of 
these  cars.  They  have  not  been  thoroughly  tested  in 
severe  weather  in  this  climate,  and  their  lightness  of 
weight  indicates  that  they  will  not  be  able,  of  them- 
selves, to  make  a  very  successful  struggle  against  the 
snow  storms  frequently  encountered  in  the  climate  of 
Oswego.  If  these  cars  are  to  be  operated  there,  the 
company,  in  order  to  give  adequate  service  at  such 
times,  must  be  equipped  with  adequate  and  sufficient 
snow-fighting  facilities  to  keep  the  tracks  clear  for 
these  cars,  and  not  depend  on  their  own  ability  to 
assist  to  any  material  degree  in  keeping  the  tracks 
clear  for  themselves. 

If  such  cars  are  placed  in  operation  during  the 
present  winter,  the  company  should  keep  in  reserve 
at  least  four  of  its  present  double  truck  cars,  to  be 
used  in  emergency,  in  case  their  snow-fighting  equip- 
ment is  not  adequate  to  keep  the  tracks  open  for  the 
one-man  cars. 

The  motorman  of  these  cars  if  operated  should  never 
be  permitted  to  reverse  or  back  them.  He  cannot  from 
his  position  in  the  front  of  the  car  see  what  is  imme- 
diately behind  it  and  below  the  rear  windows.  Serious 
injury  might  be  caused  to  those  crossing  the  tracks 
directly  in  the  rear  of  a  car,  and  out  of  the  range  of 
vision  of  the  motorman  stationed  at  the  other  end. 
The  cars  should  never  be  operated  except  from  the 
controller  in  the  end  of  the  car  facing  the  direction 
towards  which  it  is  moving. 
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By  compliance  with  the  foregoing  conditions  tlie 
operation  of  these  cars  can  be  conducted  with  safety 
at  least  equal  to  that  enjoyed  under  present  **  two 
men  "  operation;  and  unless  these  conditions  are 
faithfully  complied  with,  their  operation  should  not 
be  permitted.  No  element  of  added  danger  from  such 
operation  should  for  one  moment  be  tolerated.  Aban- 
donment of  all  local  lines  would  be  preferable. 

It  appears  that  since  the  hearings  on  this  case 
closed,  and  notwithstanding  the  position  taken  by  the 
corporation  counsel  of  that  city,  above  quoted,  an  ordi- 
nance has  been  passed  by  the  common  council  requir- 
ing the  operation  of  electric  cars  by  two  men  in  the 
city  of  Oswego.  This  action  was  taken  relying  for  its 
validity  to  some  extent  on  the  decision  of  the  United 
States  Supreme  Court  in  the  case  of  SiUlivan  v.  City 
of  Shreveport,  decided  December  15,  1919,  251  U.  S. 
169. 

The  writer  is  informed  that  the  mayor  has  vetoed 
this  ordinance  and  its  passage  over  his  veto  is  not 
probable. 

In  any  event,  in  view  of  the  delegation  by  the  Legis- 
lature of  powers  to  this  Commission  to  pass  upon  the 
safety  of  operation  of  street  railroads  by  subdivision  2, 
section  49,  of  the  Public  Service  Commissions  Law, 
above  cited,  and  in  view  of  the  difference  in  local  con- 
ditions between  Oswego  and  Shreveport,  as  to  heavy 
grades  and  other  matters,  upon  which  the  decision 
referred  to  was  founded,  the  question  of  the  validity 
of  a  local  ordinance  on  the  subject  is  a  matter  to  be 
determined  by  the  court  if  tested  by  the  railroad  com- 
pany, and  insisted  upon  by  the  city.  It  should  not  in 
any  event  affect  the  determination  of  this  Commission 
in  the  discharge  of  its  duties  imposed  by  statute. 

Inasmuch  as  the  operation  of  one-man  cars  in  the 
city  of  Oswego  is  reasonable  and  safe  under  the  con- 
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ditions  hereinbefore  detailed,  an  order  should  be  made 
permittiDj;  their  operation  in  that  municipality  but 
only  upon  compliance  with  Buch  conditions. 

Hill,  Chairman,  and  Irvine  and  Barhite,  Conmiis- 
sionerSy  concur;  Fennell,  Commissioner,  not  present* 


In  the  Matter  of  the  Petition  of  HadijEY  Light  and 
Poweb  Company,  Inc.,  under  Section  68,  Public 
Service  Commissions  Law,  for  Permission  to  Con- 
struct an  Electric  Plant  in  the  Town  of,  Hadley, 
Saratoga  County,  and  for  Approval  of  the  Exercise 
of  a  Franchise  Therefor  Received  from  the  Town; 
and  as  to  Transfer  of  an  Electric  Plant 

Case  No.  6943 

(Public  Service  Commission,  Second  District,  February  24^  1920) 

Electric  light  companies  —  franchises  —  certain  acts  of  town  board 
not  considered  unconscionable. 

The  petitioner  is  an  inchoate  corporation  with  five  shares  of 
stock  issued  for  the  purpose  of  organization.  Its  incorporators 
five  in  number,  each  holding  one  share  of  stock,  were  all  mem- 
bers of  the  town  board.  At  a  meeting  held  July  14,  1919,  of 
the  board  of  directors  of  the  corporation,  the  five  directors 
resigned,  three  new  directors  were  elected  and  the  two  vacancies 
were  left  unfilled.  At  the  time  of  or  prior  to  the  resignations 
each  director  assigned  his  share  of  stock  to  the  new  directors. 
The  new  board  of  directors  applied  to  the  town  board  for  a 
franchise  to  maintain  an  electric  light  plant,  to  light  the  streets, 
etc.,  in  a  lighting  district  in  the  town.  The  town  board,  con- 
sisting of  the  former  directors  and  one  other,  the  same  day 
granted  the  franchise.  The  peculiar  circumstances  regarding 
the  questions  involved  examined  and  held  that  as  the  letter  of 
the  law  was  not  infringed  the  Commission  should  not  dia- 
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regard  the  franchise  in  the  absence  of  evidence  of  unconscion- 
able conduct  on  the  part  of  the  participants  in  the  transaction 
and  the  petition  should  be  granted. 

B.  K.  Walbridge,  attorney  for  applicant 

Beecher  S.  Clother,  attorney  for  Biddell  Electric 
Light  Company  of  Lnzeme,  creditors,  and  also  for  cer- 
tain taxpayers. 

Ibvinb,  Commissioner. —  This  application  by  the 
Hadley  Light  and  Power  Company,  Inc.,  while  in  form 
for  permission  to  construct  an  electric  light  plant  in 
the  town  of  Hadley,  the  approval  of  the  exercise  of  a 
franchise  and  the  transfer  of  an  electric  light  plant 
from  Joseph  Gatti  to  the  company,  embraces  in  fact 
merely  the  approval  of  the  exercise  of  the  franchise 
and  the  transfer  of  a  plant  already  constructed, 
although  undoubtedly  future  additions  are  contem- 
plated. 

The  hamlet  of  Hadley  is  in  the  town  of  Hadley  in 
Saratoga  coxmty.  The  hamlet  of  Luzerne  is  in  the 
town  of  Luzerne  in  Warren  county.  The  two  hamlets 
are  separated  by  the  Hudson  river  in  its  upper  reaches 
and  at  a  i)oint  where  it  is  less  than  100  feet  in  width. 
The  case  developed  a  neighborhood  wrangle.  Those 
chiefly  concerned  might  well  have  adjusted  their  dif- 
ferences to  their  common  advantage  and  probably  to 
that  of  the  public.  They  were  advised  so  to  do  and 
ample  cooling  time  has  been  allowed  but  without 
result. 

Tjol  1912  the  town  of  Hadley  undertook  to  create  a 
lighting  district  embracing  the  hamlet  of  Hadley  and 
constructed  and  undertook  to  operate  a  municipal 
lighting  plant  therein.  A  generator  was  installed  in  a 
mill  in  the  hamlet,  poles  and  wires  were  erected,  with 
other  equipment,  and  street  lights  installed.     Some 
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commercial  lighting  was  undertaken.  In  1914  the  Rid- 
dell  Electric  Light  and  Power  Corporation  constructed 
a  lighting  plant  in  the  village  of  Luzerne.  Subse- 
quently some  attempt  was  made  to  extend  the  opera- 
tions of  the  Hadley  plant  by  adding  one  or  more  light- 
ing districts.  Taxpayers'  actions  were  instituted 
resulting  in  a  determination  that  the  Hadley  construc- 
tion and  operation  was  illegal  and  further  operation 
was  restrained.  The  plant  already  constructed  was 
sold  by  a  receiver  under  direction  of  the  court  and 
purchased  by  Joseph  Gatti  who  had  in  the  meantime 
acquired  the  mill  property  containing  the  generating 
system.  The  present  applicant  was  then  incorporated 
with  a  view  to  conducting  a  lighting  business  in  the 
hamlet  of  Hadley  and  a  new  lighting  district  was 
created,  we  presume  regularly  because  nothing 
appears  to  the  contrary  and  no  attack  is  made  on  that 
question.  The  new  corporation  made  a  contract  for 
the  purchase  of  the  plant  from  Gatti.  This  contract 
is  conditional  upon  approval  by  the  Public  Service 
Conunission  of  this  application.  What  purports  to 
be  a  franchise  to  occupy  the  streets  and  public  places 
of  the  lighting  district  was  granted  to  the  corporation 
by  the  town  board  of  Hadley  and  a  contract  entered 
into  for  the  furnishing  of  fifty  street  lights  at  fifteen 
dollars  per  annum  per  light. 

The  opposition  to  the  granting  of  the  petition  is  by 
the  Riddell  corporation  and  by  M.  B.  Riddell  as  a  tax- 
payer of  the  town  of  Hadley.  The  Riddell  corporation 
asserts  its  right  to  oppose  on  the  ground  that  it  is 
against  the  policy  of  the  Conunission  and  against 
public  policy  to  permit  a  competing  company  to  enter 
a  field  already  occupied  by  an  existing  corporation 
able  and  willing  to  provide  adequate  service.  A  fatal 
answer  to  this  is  that  the  Riddell  corporation  is  not 
already  in  the  field.    Its  franchise  is  in  the  town  of 
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Luzerne.  It  has  no  franchise  in  the  town  of  Hadley. 
It  has  endeavored  to  obtain  a  franchise  in  that  town 
and  the  town  board  has  refused  to  grant  the  franchise. 
It  may  well  be  that  it  would  be  beneficial  to  the  town 
of  Hadley  and  the  town  of  Luzerne  if  the  town  of 
Hadley  should  grant  the  franchise  to  the  Riddell  cor- 
poration and  so  avoid  the  perils  of  separate  corpora- 
tions so  near  together  and  each  with  an  extremely  lim- 
ited market  for  its  current.  This  fact  the  Commis- 
sion cannot  control.  The  town  of  Hadley  cannot  be 
compelled  to  grant  the  franchise.  In  their  wisdom  or 
unwisdom  its  constituted  authorities  refuse  so  to  do. 
The  Bidden  corporation,  therefore,  is  without  rights 
and  has  no  standing  in  the  case. 

Mr.  Bidden,  who  owns  practically  all  the  stock  of 
the  Riddell  Electric  Light  and  Power  Corporation,  is, 
however,  a  resident  of  the  hamlet  and  town  of  Hadley 
and  a  taxpayer  therein  and  his  objections  present 
serious  questions.  He  contends,  first,  that  the  fran- 
chise to  the  petitioner  is  void,  and,  secondly,  that  the 
demand  in  Hadley  is  so  slight  that  the  enterprise 
cannot  be  conducted  with  success  and  that  the  public 
will  be  thereby  burdened. 

The  Hadley  company  is  still  in  a  way  an  inchoate 
corporation,  that  is  to  say,  it  is  a  paper  organization 
with  only  five  shares  of  stock  issued  for  the  puriwse 
of  organization.  No  issue  has  been  authorized  by  the 
Commission.  Its  incorporators  were  five  in  number, 
each  holding  one  share  of  stock,  and  all  were  members 
of  the  town  board  at  the  time  of  the  incorporation. 
It  is  asserted  that,  as  members  of  the  town  board,  they 
had  no  power  to  grant  a  franchise  to  a  corporation  of 
which  they  were  stockholders  and  directors.  This 
principle  cannot  be  questioned.  We  find,  however, 
that  July  14, 1919,  a  meeting  was  held  of  the  board  of 
directors  of  the  Hadley  company  at  which  the  five 
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directors,  one  by  one,  resigned.  As  each  one  resigned 
his  successor  was  elected  until  three  new  directors  had 
been  elected.  The  vacancies  created  by  the  resigna- 
tion of  the  remaining  two  directors  were  not  filled. 
Prior  to  or  concurrently  with  the  resignations,  each 
director  assigned  his  share  of  stock  to  the  new  direct- 
ors. The  new  board  then  proceeded  to  direct  that 
application  be  made  to  the  town  board  for  a  franchise. 
The  town  board,  consisting  of  the  former  directors 
and  one  other,  the  same  day  granted  the  franchise  in 
question.  It  does  not  appear  who  was  present  at  this 
meeting. 

It  is  asserted  in  the  first  place  that  there  was  no 
lawful  resignation  by  the  original  directors  of  the 
Hadley  corporation  because  such  resignations  were  not 
in  writing.  Our  attention  is  not  called  to  any  pro- 
visions of  law  requiring  such  resignations  to  be  in 
writing.  The  resignations  were  entered  in  the  minutes, 
and  this,  with  the  transfer  of  the  stock,  undoubtedly 
removed  them  from  office  in  the  corporation. 

There  is  parol  evidence  that  the  franchise,  while 
granted  the  same  day  as  the  change  in  directors,  was 
granted  at  a  later  hour.  There  can  scarely  be  doubt 
of  this  because  it  is  quite  evident  that  the  transfers  of 
stock  and  resignation  of  directors  were  acts  performed 
for  the  very  purpose  of  evading  the  principle  of  law 
now  invoked.  This  principle  has  been  applied  in  this 
State  to  the  extent  of  denying  to  a  corporation  pay- 
ment of  a  bill  of  seven  dollars  and  forty-four  cents  for 
electric  lamps  sold  by  the  corporation  to  a  county 
because  one  of  the  supervisors  was  an  officer  of  the 
corporation  although  he  held  only  a  qualifying  share, 
took  no  part  in  the  transaction  and  apparently  knew 
nothing  of  it.  Even  in  that  case,  however,  the  court 
remarked:  **  Of  course  if  a  large  sum  of  money  were 
involved  so  that  a  rejection  of  the  bill  would  work 
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great  hardship  and  injury  upon  the  relator,  we  might 
adhere  to  the  principle  but  make  an  exception  of  this 
case  in  order  to  work  out  equity. ' '  People  ex  rel.  Sche- 
nectady III.  Co.  V.  Board  of  Supervisors  of  the  Cotmty 
of  Schenectady,  166  App.  Div.  758.  Here  the  letter  of 
the  rule  does  not  apply.  At  the  time  the  franchise  was 
granted  no  member  of  the  town  board  was  a  stock- 
holder or  director  in  the  corporation. 

That  the  transactions  of  the  board  of  directors  of 
the  corporation  and  the  town  board  were  a  precon- 
ceived scheme  is  unquestionable  from  the  circum- 
stances, and  the  evasion  accomplished  of  the  applica- 
tion of  the  strict  letter  of  the  law  should  not  be 
permitted  to  shield  the  transaction  if  there  can  be  any 
question  of  personal  advantage  to  be  derived  there- 
from by  any  of  its  participants  or  any  tangible 
suspicion  as  to  its  good  faith.  So  far  as  the  record 
before  us  discloses  neither  of  these  elements  appears. 
The  predecessors  of  the  present  members  of  the  town 
board  and  some  at  least  of  these  members  themselves 
had  some  years  before  by  their  own  error  involved 
the  town  in  a  lighting  plant  which  the  town  had  no 
right  to  construct  or  operate  and  which,  if  not  at  that 
time  standing  idle,  was  being  operated  gratuitously 
and  equally  without  authority  by  its  purchaser  at 
judicial  sale.  The  inference  is  exceedingly  strong  that 
the  object  of  these  men  was  to  salvage  this  plant  and 
to  put  the  matters  in  shape  so  that  it  might  lawfully 
be  operated  for  the  benefit  of  the  hamlet.  A  dislike 
or  distrust  of  Mr.  Biddell  may  have  moved  them  in 
their  negotiations  and  acts  but  they  were  under  no 
legal  or  moral  responsibility  to  let  him  construct  a 
new  plant  in  the  hamlet  and  Mr.  Qatti  was  under  no 
obligation  to  sell  him  the  existing  plant. 

The  circumstances  invite  a  scrutiny  of  Mr.  Gatti's 
connection  with  the  matter.    Mr.  Gatti  had  purchased 
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the  mill  property  and  had  invested  therein  a  very  large 
sum,  said  in  one  place  to  amount  to  $400,000.  He  testi- 
fies that  he  has  under  contemplation  large  expansions 
of  the  mill,  that  he  expects  to  bring  a  considerable 
number  of  workers  to  Hadley  to  operate  the  mill  and 
that  these  workers  will  need  houses  and  lights.  He 
also  testifies  that  he  was  advised  by  an  expert  who 
was  on  the  stand  and  who  oormhorates  him  that  it  was 
essential  for  him  to  retain  complete  control  over  the 
lighting  system  within  the  mill.  For  this  reason  he 
desires  to  retain  ownership  of  the  generating  system 
at  least  and  is  willing  to  undertake  the  lighting  of  the 
hamlet  for  the  benefit  of  its  inhabitants,  largely  his 
own  workmen.  He  proposes  to  transfer  the  lighting 
system,  either  complete  or  merely  the  distributing 
system,  to  the  petitioner  and  to  accept  in  payment  the 
petitioner's  stock  to  an  amount  to  be  fixed  by  the  Com- 
mission on  a  subsequent  application.  He  was  warned 
on  the  hearing  that  the  market  was  so  small  that  he 
could  not  hope  the  venture  would  be  financially  suc- 
cessful at  rates  which  the  community  would  be  willing 
to  pay.  The  matter  is  so  small  in  comparison  with 
his  mill  interests  that  he  professes  himself  willing 
personally  to  stand  the  loss  if  any  should  occur.  In 
all  this  we  trace  no  indications  of  dishonesty  on  the 
part  of  the  town  board  or  of  lack  of  good  faith  toward 
the  community.  As  the  letter  of  the  law  has  not  been 
infringed  the  Commission  does  not  feel  that  it  should 
disregard  the  franchise  in  the  absence  of  evidence  of 
unconscionable  conduct  on  the  part  of  the  participants 
in  the  transaction.  It  is  possible  that  all  the  facts 
are  not  before  the  Commission,  but  a  complete  investi- 
gation, if  one  is  desired,  should  be  a  judicial  investiga- 
tion in  the  form  of  a  direct  attack  on  the  franchise. 
The  second  objection  does  not  raise  so  close  a  ques- 
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tion.  The  hamlet  of  Hadley  contains  forty  or  forty- 
three  residences  and  about  two  hundred  and  fifty  in- 
habitants. Domestic  consumption  was  not  really  tested 
under  the  short  period  of  municipal  operation.  It 
is  impossible  to  conjecture  with  any  exactness  the 
probable  number  of  domestic  consumers.  The  only 
exact  factor  is  the  contract  for  fifty  street  lights.  The 
propriety  of  this  contract,  if  it  is  open  to  review  at 
all,  is  likewise  a  question  for  the  courts.  If  the  appli- 
cation were  to  construct  a  new  electric  plant  in  such  a 
community  with  a  view  to  obtaining  a  return  on  the 
investment  the  writer  would  vote  **  no  "  for  reasons 
similar  to  these  expressed  in  Matter  of  Petition  of  the 
Village  of  Schenevus,  decided  August  12, 1919, 21  State 
Dept.  Bep.  11.  Nevertheless  in  1912  on  the  evidence 
then  before  it,  the  Commission,  evidently  in  ignorance 
of  the  defects  later  held  fatal  by  the  Supreme  Court, 
approved  the  construction  of  the  plant.  The  plant  was 
constructed,  it  is  still  in  existence  and  ready  for  opera- 
tion and  Mr.  Gatti  is  willing  to  dispose  of  it  for  what 
he  paid,  which  is  much  less  than  the  original  cost  and 
apparently  just  sufficient  to  refund  to  the  taxpayers 
such  taxes  as  had  been  unlawfully  imposed  upon  them. 
It  is  better  to  permit  continued  operation  of  the  plant 
by  one  thoroughly  familiar  with  financial  possibilities 
and  who  would  be,  on  his  testimony  in  this  case, 
estopped  from  demanding  unduly  high  rates  than  to 
deny  the  application'  with  the  probable  consequent 
junking  of  the  plant  and  the  withholding  of  service 
from  the  community,  unless  the  community  and  Mr. 
Gatti  should  change  their  minds  and  their  apparent 
dispositions  and  make  suitable  arrangements  for  the 
conduct  of  the  business  by  the  Riddell  corporation. 
A  better  state  of  feeling  may  yet  lead  to  a  consolida- 
tion of  the  two  plants  and  it  is  just  as  likely  to  occur 
with  the  Hadley  plant  operating  as  with  it  standing 
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idle  or  partly  junked.    The  petition  should^  therefore, 
be  granted. 

Hilly  Chairmany  and  Fennell,  Commissioner,  concur, 
Fennell,  Commissioner,  in  a  memorandum;  Barhite, 
Commissioner,  dissents ;  Kellogg,  Commissioner,  takes 
no  part. 

BUNNELL,  Commissioner. —  The  petitioner  was  in- 
corporated by  five  members  of  the  town  board  of  the 
town  of  Hadley.  Its  purposes  were,  as  stated  in  its 
certificate  of  incorporation,  '*  manufacturing  and  sell- 
ing electricity  for  the  producing  of  light,  heat  or 
power,  in  lighting  streets,  avenues,  public  parks  and 
places,  and  public  and  private  buildings  of  cities, 
villages  and  towns  within  this  state  as  follows,  to  wit, 
Town  of  Hadley,  Saratoga  county.'* 

To  carry  out  the  above  purposes,  it  would  be  neces- 
sary to  have  a  franchise  in  the  town  of  Hadley,  Sara- 
toga county.  Thus  it  appears  that  the  entity  incor- 
porated for  the  above  purposes  by  the  members  of 
the  town  board  became  ineffective  to  operate  even  as 
it  was  created.  Apparently  a  close  legal  question  is 
presented  as  to  whether  or  not  the  defect  in  the  orig- 
inal incorporation  lives  on  or  is  cured  by"  the  separa- 
tion of  the  incorporators  from  the  corporation.  It 
would  have  been  much  simpler  if  the  present  owners 
of  the  petitioner  had  incorporated  their  own  company 
aind  kept  such  questions  out  of  the  case.  However,  as 
the  question  is  a  legal  one  and  outside  the  jurisdiction 
of  this  Commission  I  am  willing  to  agree  that  the  peti- 
tion be  granted,  leaving  the  contesting  parties  to 
exercise  such  legal  rights  as  they  deem  best. 

In  accordance  with  the  foregoing  opinion,  the 
Commission  on  the  same  day  made  the  following 
order : 
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By  the  CoMBiissiON. —  On  the  facts  found  and  for 
the  reasons  stated  in  the  accompanying  opinion,  it  is 

Determined  and  stated,  That  public  convenience 
and  necessity  require  the  operation  of  an  electric 
plant  by  Hadley  Light  and  Power  Company,  Inc.,  and 
it  is 

Ordered:  1.  That  the  permission  and  approval  of 
the  Commission  be  given  to  Hadley  Light  and  Power 
Company,  Inc.,  under  section  68  of  the  Public  Service 
Commissionfi  Law,  to  erect  poles  and  string  wires  and 
to  use  the  streets  and  highways  of  the  town  of  Hadley 
for  the  purpose  of  erecting  and  maintaining  poles  and 
stringing  and  maintaining  wires  thereon,  for  the  light- 
ing of  any  and  all  streets  and  highways  of  said  town, 
and  all  buildings,  public  or  private,  adjacent  thereto. 

2.  That  the  permission  and  approval  of  the  Commis- 
sion be  given  to  Hadley  Light  and  Power  Company, 
Inc.,  under  section  70  of  the  Public  Service  Commis- 
sions Law,  of  the  transfer  to  it  by  Joseph  Gatti  of  an 
electric  plant  in  the  town  of  Hadley,  heretofore  sold 
by  a  receiver  under  court  order  to  said  Joseph  Gatti. 

3.  That  the  permission  and  approval  of  the  Com- 
mission be  given  to  Hadley  Light  and  Power  Company 
Inc.,  to  exercise  the  rights  and  privileges  conferred  by 
a  certain  franchise  granted  by  the  town  board  of  the 
town  of  Hadley  July  14,  1919,  a  copy  of  which  is 
attached  to  the  petition  herein,  subject,  however,  to 
all  the  terms  and  conditions  thereof. 

4.  No  poles,  wires  or  other  structures  shall  be  placed 
upon,  along  or  across  any  State  or  county  highway 
without  the  consent  of  the  State  Commissioner  of 
Highways. 
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In  the  Matter  of  the  Petition  of  Chautauqua  Trac- 
tion Company,  under  Section  184  Railroad  Law,  for 
Approval  of  a  Declaration  of  Abandonment  of  a 
Portion  of  its  Constructed  Route  in  a  Portion  of 
the  Incorporated  Village  of  Westfield  and  to  Barce- 
lona, Chautauqua  County 

Case  No.  7264 

(Public  Service  Commission,  Second  District,  February  26,  1920) 

Street  railroads  —  abandonment  of  nnprofitable  portion  of  road 
approved  —  Eailroad  Law,  §  184. 

The  line  in  question  has  always  been  run  at  a  heavy  loss 
which  is  even  now  the  case  with  one-man  cars.  Public  con- 
venience cannot  be  predicated  upon  a  use  which  constantly 
falls  far  short  of  affording  reasonable  financial  support.  The 
contention  that  the  company  has  no  legal  right  to  make  the 
proposed  abandonment  under  section  184  of  the  Railroad  Law 
and  that  said  section,  so  far  as  it  assumes  to  extend  that  power 
to  the  company  is  unconstitutional  is  not  sustained  and  the 
prayer  of  the  petitioner  will  be  granted. 

Marion  Fisher,  for  petitioner. 

Lee  Ottaway,  for  the  village  of  Westfield. 

James  H.  Pendergast,  for  the  town  of  Westfield. 

Hill,  Chairman. —  The  applicant  prays  for  the  ax>- 
proval,  under  section  184  of  the  Railroad  Law,  of  the 
abandonment  of  5,332  feet  of  its  road,  extending  from 
First  street  in  the  hamlet  of  Barcelona,  along  Portage 
street,  to  a  point  opposite  the  New  York  Central  depot 
in  the  village  of  Westfield;  about  one-half  of  the  track 
is  situate  in  the  town  of  Westfield,  outside  of  the 
village,  and  the  remainder  in  the  village  of  Westfield. 


Petition  op  Chautauqua  Tbaotiok  Co.       369 


Publio  Servioe  Gommissioiii  Second  Distriot     [Vol.  22] 

The  portion  of  the  road  in  question  is  an  ontiying 
branch  line  from  the  applicant's  general  system^ 
which  latter  is  of  considerable  extent,  the  branch  in 
question  being  of  comparative  insignificance.  Barce- 
lona is  a  hamlet  on  the  shore  of  Lake  Erie  comprising 
about  forty  houses  within  a  radius  of  one-half  mile, 
with  a  population  of  about  100  people,  and  along  the 
highway  occupied  by  the  track  between  Barcelona  and 
Westfield  are  twenty-three  houses,  mostiy  located  just 
north  of  the  Lake  Shore  tracks  in  Westfield.  The 
population  of  Westfield  is  approximately  3,500.  The 
line  was  put  in  operation  in  1909,  a  small  street  car 
being  used  in  the  service.  It  has  always  run  at  a 
heavy  loss  in  operation,  the  loss  reaching  several  thou- 
sands of  dollars  each  year.    The  operating  costs  in 

1917,  including  taxes  and  depreciation,  were  shown  to 
be  $7,789.52  against  revenues  of  $2,157.85,  and  for 

1918,  when  the  smaller  car  was  used,  the  correspond- 
ing cost  was  $6,106.92,  with  revenues  of  $1,368.25. 
This  cost,  however,  included  an  unusually  large  item 
of  $807.50  for  bridge  repairs,  and  the  i)Ower  costs  are 
perhaps  overstated,  being  based  upon  the  average  cost 
of  car-miles  operated  over  the  entire  system,  with  no 
allowance  for  the  smaller  demand  of  the  one-man  oper- 
ated Barcelona  car.  But,  making  all  possible  allow- 
ance for  error  in  the  company's  favor,  the  fact 
remains  that  even  with  the  one-man  car  the  Barcelona 
branch  shows  a  very  heavy  operating  loss,  leaving 
entirely  out  of  view  any  consideration  of  return  on  in- 
vestment. In  1919,  the  complete  figures  were  not 
available,  but  it  appears  that  up  to  December  sixth 
the  revenues  were  $1,559.59,  while  the  actual  platform 
expense  was  $1,456.51.  The  corresponding  platform 
expense  for  1917,  with  the  larger  car  was  $2,942.12, 
and  with  the  smaller  car  in  1918,  $1,668.51. 

The  expectation  seems  to  have  been  that  Barcelona 
24 
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would  develop  as  a  residence  and  summer  resort,  but 
this  hope  never  materialized,  the  trend  in  the  volume 
of  traffic  having  been  downward  rather  than  upward, 
and  there  has  been  no  increase  in  either  population  or 
traffic.  There  are  only  two  Barcelona  residents  who 
ride  daily  to  business  in  Westfield,  and  only  six  stu- 
dents during  school  terms  and  these  are  apt  to  walk 
in  good  weather.  The  heaviest  loads  during  the  day 
consist  of  seven  or  eight  passengers.  The  highway  is 
good  and  autos  are  used  extensively  by  the  residents 
of  both  Barcelona  and  Westfield.  The  usual  schedule 
is  a  half-hourly  one  and  the  fare  is  five  cents.  There 
is  thus  a  dear  case  for  abandonment,  unless  it  could 
be  made  to  appear  that  for  peculiar  reasons  the  opera- 
tion of  this  branch  could  reasonably  be  continued  at 
a  loss  which  should  be  absorbed  by  the  general  system. 
In  1918,  increased  rates  were  allowed  by  the  Com- 
mission and  are  now  in  effect,  but  without  satisfactory 
results.  The  railroad  as  a  whole  is  highly  unprofit- 
able and  it  is  absolutely  necessary  that  all  leaks  must 
be  stopped  if  the  property  is  to  survive.  The  greatest 
proportionate  loss  is  on  the  Barcelona  branch. 

Naturally,  abandonment  is  opposed  by  those  per- 
sons who  patronize  the  branch  and  to  whom,  we  must 
infer,  it  is  a  very  great  convenience.  The  facts,  how- 
ever, are  not  disputed.  The  board  of  directors  has 
declared,  in  accordance  with  the  provisions  of  the 
statute,  that  the  branch  is  no  longer  necessary  for  the 
successful  operation  of  its  road  and  the  convenience 
of  the  public.  Objection  was  also  made  that  the  aban- 
donment will  have  the  effect  of  eliminating  the  opera- 
tion of  the  Barcelona  car  on  about  one-half  mile  of 
track  in  the  village  which  is  not  being  abandoned  but 
which  was  included  in  the  route  of  the  car.  This  serv- 
ice is  for  the  most  part  given  by  other  cars,  but  the 
service  wiU  be  less  frequent.    It  did  not  appear,  how- 
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ever,  that  this  portion  of  the  service  had  been  con- 
siderable, and  what  there  was  of  it  was  included  in 
the  earnings  of  the  car  as  given  above.  Of  course, 
every  railroad  which  is  patronized  at  all  is  a  great 
convenience  to  those  who  make  use  of  it;  but  public 
convenience  cannot  be  predicated  upon  a  use  which 
constantly  falls  far  short  of  affording  reasonable 
financial  support.  In  this  case  a  fair  trial  has  been 
given  the  enterprise,  with  no  result  but  heavy  finan- 
cial loss  and  no  prospect  of  improvement  in  the 
future. 

The  objection  is  raised,  however,  that  because  of 
certain  provisions  in  the  statutory  consents  of  the 
local  authorities  by  virtue  of  which  the  branch  was 
constructed,  the  railroad  company  has  no  legal  right 
to  make  the  proposed  abandonment  under  section  184, 
and  that  said  section,  so  far  as  it  assumes  to  extend 
that  power  to  the  company  is  unconstitutional. 

It  seems  that  the  various  statutory  consents  of  the 
local  authorities  of  the  village  of  Westfield  contain  a 
provision  that  **  said  The  Chautauqua  Traction  Com- 
pany shall  provide  some  system  by  which  it  will  carry 
passengers  from  any  part  of  the  village  of  Westfield 
on  its  road  to  Barcelona  and  return  for  not  exceeding 
ten  cents, ' '  and  the  consent  of  the  local  authorities  of 
the  town  of  Westfield  contains  a  condition  that  the 
company  **  shall  carry  persons  entering  its  cars  at 
First  street  in  the  hamlet  of  Barcelona  or  south 
thereof  to  the  south  corporation  line  of  the  village  of 
Westfield,  for  five  cents  and  at  the  same  rate  within 
said  points  in  the  opposite  direction, ' '  and  also  a  con- 
dition that  it  "shall  provide  some  system  by  which 
any  resident  of  said  town  regularly  attending  the 
public  schools  of  the  village  of  Westfield  may  buy 
•  •  •  a  book  of  tickets  ••  *  at  the  rate  of  twenty 
tickets  for  sixty-five  cents,  giving  the  right  to  ride  on 
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the  road  of  said  company  between  First  street  in  the 
hamlet  of  Barcelona  and  Main  street  in  the  village  of 
Westfield. ' ' '  All  of  the  consents  were  for  a  period  of 
ninety-nine  years.  Said  last-named  consent  also  con- 
tained the  condition  that  in  case  of  failure  of  the  com- 
pany to  comply  with  or  perform  any  of  the  conditions 
upon  which  this  consent  is  granted^  the  same  shall  be 
forfeited  and  all  rights  thereunder  shall  immediately 
cease  and  determine. 

The  position  is  taken  by  the  village  and  the  town 
that  the  consents  in  question  are  binding  contracts, 
made  pursuant  to  power  reserved  in  the  local  authori- 
ties by  constitutional  provisions,  and  that  the  condi- 
tions of  such  consents  cannot  be  affected  by  legisla- 
tion; that  hence  the  provisions  of  section  184  of  the 
Bailroad  Liaw,  which  assume  to  clothe  the  company 
with  power,  by  means  of  an  abandonment,  to  infringe 
the  above  quoted  conditions  of  the  consents,  are  un- 
constitutional. Without  undertaking  a  discussion  at 
length  of  the  authorities  so  fully  quoted  in  the  briefs, 
I  think  it  is  important  to  consider,  first,  that  section 
184  of  the  Bailroad  Law  was  in  effect  at  the  time  of 
the  granting  of  the  consents  in  question,  and,  second, 
that  those  conditions  of  the  consents  whicdi  refer  par- 
ticularly to  the  Barcelona  branch  all  apparentiy  had 
as  their  design  the  fixing  of  the  rates  of  fare  to  Barce- 
lona rather  than  the  making  of  a  condition  which 
should  require  the  operation  of  cars  to  that  point. 

Counsel  for  the  objectors  insist,  however,  thiat  even 
so,  the  local  consents  or  franchises,  being  for  a  defined 
term,  constitute  at  least  an  implied  agreement  on  the 
part  of  the  railroad  company  to  operate  its  entire 
road  for  the  full  length  of  the  term;  that  such  condi- 
tion having  been  imposed  pursuant  to  power  vested  in 
the  local  authorities  by  the  Constitution,  it  was  beyond 
the  power  of  the  Legislature,  by  the  adoption  of  sec- 
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tion  184,  to  empower  the  company  to  avoid  the  obliga- 
tion thns  assumed ;  and  the  Quinby  case  is  referred  to 
as  authority  for  the  proposition  so  advanced.  Matter 
of  Quinby  v.  Public  Service  Commission,  223  N.  Y.  244. 
I  do  not  thus  construe  the  Quinby  case.  The  extent  of 
that  decision  seems  to  have  been  that,  whether  or  not 
the  Legislature  possesses  the  i)ower  to  regulate  rates  of 
fare  which  have  been  fixed  by  local  autjiorities  as  con- 
ditions of  their  statutory  consents,  it  has  not  by  the 
provisions  of  the  Public  Service  Commissions  Law 
delegated  such  power  to  the  Commission.  That  ques- 
tion does  not  arise  here,  because  the  right  to  abandon 
here  invoked  has  been  expressly  so  delegated  by  the 
provisions  of  section  184  of  the  Railroad  Law. 

In  Matter  of  International  Railway  Compa/ny  v.  P. 
8.  Comm.,  226  N.  Y.  474,  the  court,  dealing  with  the 
subject  of  conditions  imposed  by  municipalities  in  con- 
sents of  this  character,  says:  "  No  contract  can  with- 
draw from  the  legislature  the  jwwer  of  regulation 
while  the  consent  of  the  municipality  to  the  presence 
of  the  road  continues.  That  is  settled  beyond  doubt,*' 
citing  Matter  of  Quinby  and  other  cases.  And  the 
court,  dealing  with  the  subject  of  the  condition  sub- 
sequent  annexed  to  the  consent  further  said:  ^'  The 
legislature  may  say  that,  subject  to  the  condition  sub- 
sequent annexed  to  the  consent  of  the  locality,  there 
shall  be  a  change  of  motive  power  or  an  increase 
of  the  rates.  It  may  say  that  if  the  local  authorities 
do  not  promptly  manifest  the  election  to  revoke,  the 
condition  will  be  waived.  The  doubt  is  whether,  going 
farther,  it  may  wipe  out  the  condition  altogether,  and 
transform  a  consent  that  was  qualified  into  one  that 
is  absolute  •  •  •.  In  deciding  the  Quinby  case,  we 
left  that  question  open,  as  we  leave  it  open  now. ''  And 
further  elucidating  the  doctrine  of  the  Quinby  case, 
the  court  continued :  *  *  We  found  a  limitation  of  the 
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rate  of  carriage  lawfully  imposed  by  a  municipality 
as  one  of  the  conditions  of  its  consent  *  *  *.  We 
found  nothing  in  the  statute  expressly  authorizing  its 
annulment  *  •  •.  In  default  of  '  clear  and  definite 
language, '  we  followed  the  settled  rule  that  *  a  statute 
must  be  construed,  if  fairly  possible,  so  as  to  avoid 
not  only  the  conclusion  that  it  is  unconstitutional,  but 
also  grave  doubts  upon  that  score.'  '^ 

In  section  184  we  find  the  clear  and  definite  language 
which  was  lacking  in  the  Quinby  case.  We  conclude 
that  the  objection  of  unconstitutionality  is  not  sus- 
tained and  that  the  prayer  of  the  petition  should  be 
granted. 

All  concur. 


In  the  Matter  of  the  Complaint  of  Isaac  S.  Helleb  and 
Others  against  New  York  Telephone  Company,  as 
to  Toll  Rate  between  Woodmere,  L.  I.,  and  the 
Boroughs  of  Manhattan  or  Brooklyn,  New  York 
City 

Case  No.  7040 

(Public  Service  Commission,  Second  District,  March  4,  1920) 
Oomplaint  diflmissed. 

Keullog,  Commissioner  (dissenting). —  By  order  of 
this  Commission  entered  September  16,  1919,  the 
telephone  toll  rate  between  the  various  zones  in  the 
city  of  New  York  was  limited  to  a  maximum  of  five 
cents.  This  rate  fixed  by  order  of  this  Commission 
must  be  deemed  to  be  reasonable. 

The  most  southeasterly  exchange  in  the  city  of  New 
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York  is  the  Far  Rockaway  exchange  in  the  borough 
of  Queens.  It  is  near  the  city  line.  By  an  order  made 
by  this  Conunission  December  16,  1912,  in  case  No. 
2971,  the  adjacent  villages  of  Cedarhurst,  Lawrence 
and  Inwood,  in  the  county  of  Nassau,  are  served  by 
this  exchange,  and  are  thus  enjoying  a  toll  rate  to 
other  zones  in  the  city  of  New  York  of  five  cents,  to 
the  same  effect  as  if  they  were  actually  within  Queens 
borough. 

The  next  exchange  to  the  east  is  that  ot  Woodmere. 
Under  the  present  tariff  subscribers  served  by  it  pay  a 
fifteen  cent  toll  to  the  boroughs  of  Manhattan  and 
Brooklyn,  as  distinguished  from  the  five  cent  toll  paid 
in  the  Far  Rockaway  exchange  area. 

This  very  marked  distinction  whereby  the  cost  is 
trebled  with  substantially  no  increase  of  distance  for 
the  same  service,  is  an  imreasonable  disadvantage  to 
the  complaining  locality  of  Woodmere,  imder  subdivi- 
sion 3  of  section  91  of  the  Public  Service  Commissions 
Law,  which  reads  as  follows :  *  *  No  telegraph  corpora- 
tion or  telephone  corporation  shall  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to 
any  person,  corporation  or  locality,  or  subject  any 
particular  person,  corporation  or  locality  to  any  un- 
due or  unreasonable  prejudice  or  disadvantage  in  any 
resi)ect  whatsoever.  ^  * 

It  is  quite  true  that  increases  of  distance  warrant  in- 
creased charges,  and  that  zones  must  be  created  whose 
distinct  boundaries  mark  a  line  of  increase  from  the 
lesser  to  the  greater  charge.  It  is  also  true  that  this 
necessarily  works  to  some  disadvantage  to  those  close 
to  the  boundary  who  being  beyond  it  must  pay  a 
greater  rate  than  their  more  fortxmate  near  neighbor 
the  other  side  of  the  line. 

The  city  line  forms  a  natural  line  of  limitation  of 
zone,  and  the  inclusion  of  the  villages  of  Iiawrence,  In- 
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wood  and  Cedarhurst  within  the  privileges  enjoyed  by 
the  actual  inhabitants  of  the  city,  does  not  aJffect  the 
questions  now  before  ns.  They  may,  or  they  may  not 
be  entitled  in  fairness  to  the  same  rate  as  the  resi- 
dents of  Far  Bockaway,  served  by  the  same  exchange. 
However,  that  may  be,  or  wherever  a  zonal  boundary 
is  drawn  there  should  not  be  an  increase  from  five  to 
fifteen  cents  at  least  in  a  situation  such  as  is  expe- 
rienced at  Woodmere,  where  the  villages  are  contigu- 
ous and  are  separated  only  by  imaginary  lines. 

Some  increase  in  charge  would  seem  to  be  proper 
and  natural,  and  five  cents  additional  added  at  each 
zone  line  could  not  properly  be  complained  of,  but  the 
increase  to  fifteen  cents  seems  to  be  too  abrupt,  and  is 
an  unjust  discrimination  against  the  locality,  which 
the  statute  sought  to  prevent.  Of  course  this  prin- 
ciple extended  would  require  the  inclusion  of  other 
localities  similarly  situated,  if  such  there  be,  in  a  ten 
cent  zone  adjacent  to  the  city  of  New  York,  inunedi- 
ately  surrounding  the  five  cent  zone. 


In  the  Matter  of  the  Apfucation  fob  the  Removal 
OF  THE  Trustees  of  District  No.  8  of  the  Town  of 
Rotterdam,  Schenectady  County 

Case  No.  570 

(Edneation  Department,  February  28,  1920) 

Tnurtees  —  school  meetings  —  wlien  vote  to  raise  money  cannot 
be  rescinded  —  notice  of  meeting  —  Education  Law,  §  467* 
snbd.  6  —  actions  of  tmstees  approved. 

At  a  special  meeting  hdd  in  May,  1919,  the  trustees  by  a 
vote  of  the  district  were  directed  to  erect  an  addition  to  the 
school  house  and  $35,000  was  duly  appropriated  therefor.  The 
bids  for  the  construction  of  the  building  far  exceeded  the 
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appropriation.  In  August,  1919,  another  special  meeting  was 
ealled  for  the  purpose  of  raising  additional  fonds  for  the 
erection  of  the  addition  and  to  consider  *^  any  other  matter  that 
may  come  before  the  meeting  that  will  have  a  direct  bearing 
on  the  present  needs  of  the  school  to  provide  adequate  room.*' 
The  meeting  refused  to  appropriate  additional  funds  and  passerl 
a  resolution  purporting  to  rescind  the  action  taken  at  the  meet- 
ing in  May  for  the  building  of  the  addition.  Thereafter  the 
trustees  applied  to  the  Commissioner  of  Education  for  leave  to 
modify  the  plans  of  the  building  in  order  to  bring  the  cost 
within  the  appropriation.  This  application  was  granted  and 
the  building  was  erected.  Petitioners  contend  that  the  trustees 
were  guHty  of  misconduct  in  disregarding  the  resolution  claimed 
to  have  been  passed  at  the  August  meeting  attempting  to 
rescind  the  action  taken  at  the  May  meeting  in  regard  to  the 
erection  of  the  addition  to  the  school  building.  Held,  (hat  the 
action  tftken  at  the  special  meeting  in  August  attempting  to 
rescind  the  action  taken  at  the  previous  meeting  for  the  erec- 
tion of  the  addition  to  the  school  building  was  wholly  without 
authority  as  the  notice  of  the  August  meeting  did  not  comply 
with  section  467,  subdivision  6,  of  the  Education  Law  and  the 
trustees  were  justified  in  disregarding  such  resolution  and  their 
acts  are  approved  and  confirmed. 

PiKLBY,  Commissioiier. —  This  i«  a  proceeding  for 
the  remoYal  of  the  trustees  of  district  No.  8  of  the 
town  of  Rotterdam,  Schenectady  county,  for  acts 
alleged  to  have  been  performed  in  violation  of  law 
and  official  duty  in  connection  with  the  erection  of  an 
addition  to  the  school  building  in  said  district. 

On  May  27,  1919,  a  si>ecial  district  meeting  was 
held  and  a  resolution  was  regularly  adopted  directing 
the  board  of  trustees  of  said  district  to  cause  plans 
and  specifications  to  be  prepared  for  an  eight-room 
addition  to  the  school  building,  subject  to  the  approval 
of  the  Conunissioner  of  Education  and  in  accordance 
with  the  provisions  of  sections  451-452  of  the  Educa- 
tion Law,  and  to  erect  such  eight-room  addition  in 
accordance  with  such  plans  and  specifications  and  to 
expend  for  the  purjwse  the  sum  of  not  more  than 
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$35,000,  to  be  raised  by  tax  npon  the  taxable  property 
of  the  district  and  collected  in  twenty  annual  install- 
ments of  not  more  than  $1,750  each.  The  board  was 
also  authorized  and  directed  in  accordance  with  the 
provisions  of  section  480  of  the  Education  Law  to 
borrow  on  the  credit,  of  the  district  the  said  sum  of 
$35,000  and  to  issue  bonds  or  other  evidences  of  in- 
debtedness therefor  binding  upon  the  district  in  the 
denomination  of  not  more  than  $1,750  each,  bearing 
interest  at  a  rate  not  exceeding  6  per  cent,  payable 
annually,  dated  July  1,  1919,  one  of  such  bonds  to 
mature  on  the  1st  day  of  January,  1920,  and  one  annu- 
ally thereafter,  and  the  said  district  was  authorized 
and  directed  to  raise  by  tax  upon  th€  taxable  property 
of  the  district  the  necessary  sums  to  pay  each  of  such 
bonds  as  it  matures  together  with  interest. 

No  appeal  was  taken  from  the  action  of  said  meet- 
ing. The  trustees  proceeded  to  cause  such  plans  and 
specifications  to  be  prepared  and  the  same  were  duly 
approved.  Bonds  to  the  amount  of  $35,000  were  sold 
and  the  moneys  placed  to  the  credit  of  the  district. 
Bids  were  received  for  the  construction  of  such  addi- 
tion but  it  was  found  that  the  same  far  exceeded  the 
appropriation.  On  August  25,  1919,  another  special 
district  meeting  was  held  for  the  purpose  of  raising 
further  moneys  with  which  to  erect  the  addition  in 
accordance  with  the  plans  and  specifications,  and 
also  to  consider  **  any  other  matter  that  may  come 
before  the  meeting  that  will  have  a  direct  bearing  on 
the  present  needs  of  the  school  to  provide  adequate 
room.'*  The  meeting  refused  to  appropriate  addi- 
tional moneys  but  it  passed  a  resolution  purporting  to 
rescind  the  action  taken  at  the  meeting  of  May  27, 
1919.  It  is  now  contended  by  the  petitioners  that  the 
trustees  were  guilty  of  misconduct  in  disregarding 
such  resolution  rescinding  the  previous  actiou  which 
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anthorized  the  erection  of  the  addition  to  the  school 
building  and  in  proceeding  with  the  erection  of  such 
addition  notwithstanding  snch  rescinding  resolution. 

Subdivision  5  of  section  467  of  the  Education  Law 
provides  that  "  No  vote  to  raise  money  shall  be  re- 
scinded, nor  the  amount  thereof  be  reduced  at  any  sub- 
sequent meeting,  unless  it  be  an  adjourned  meeting  or 
a  meeting  called  by  regular  and  legal  notice,  which 
shall  specify  the  proposed  action,  and  at  which 
the  vote  upon  said  proposed  reduction  or  rescinding 
shall  be  taken  by  ballot  or  by  taking  and  recording 
the  ayes  and  noes  of  the  qualified  voters  attending  and 
voting  thereat/^  The  special  meeting  held  August 
25,  1919,  was  not  an  adjourned  meeting  and  the  pur- 
poses stated  in  the  call  of  such  meeting  did  not  include 
the  rescission  of  the  action  taken  at  the  meeting  of 
May  twenty-seventh.  Therefore  the  said  special 
meeting  of  August  twenty-fifth  was  wholly  without 
authority  to  adopt  a  resolution  rescinding  the  action 
previously  taken.  The  trustees  were  justified  in  dis- 
regarding such  resolution. 

The  situation  in  which  the  trustees  found  themselves 
placed  was  peculiar.  They  were  required  by  vote  of 
the  district  taken  at  the  meeting  held  May  27, 1919,  to 
erect  an  addition  to  the  school  building  for  which  the 
sum  of  $35,000  had  been  raised.  It  was  found,  how- 
ever, that  such  sum  was  insufficient  to  complete  the 
addition  in  accordance  with  the  plans  and  specifica- 
tions which  had  been  approved  by  the  Commissioner. 
They  were  also  confronted  with  a  condition  which  re- 
quired immediate  action  since  the  need  of  the  school 
for  more  room  for  the  children  was  serious  and  press- 
ing. They  therefore  applied  to  the  Commissioner  for 
a  modification  of  the  plans  and  specifications  in  order 
to  enable  them  to  proceed  at  once  with  the  work  within 
the  limits  of  the  appropriation.    Their  application 
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was  granted  and  the  trustees  have  now  erected  such 
addition  pursuant  to  the  plans  and  specifications  as 
modified  and  approved  by  the  Commissioner. 

The  petitioners  have  failed  to  establish  any  acts  of 
willful  violation  of  official  duty  on  the  part  of  these 
trustees.  On  the  contrary,  I  am  convinced  that  the 
trustees  have  acted  in  good  faith  and  have  diligently 
performed  their  duties  respecting  the  erection  of  such 
addition  pursuant  to  the  provisions  of  the  Education 
Law.  The  trustees  were  not  obliged  to  call  other 
district  meetings  and  thereby  delay  the  erection  of 
the  addition  which  was  required  inmiediately  for  the 
use  of  the  school.  The  trustees  were  not  under  obli- 
gation to  appeal  from  the  resolution  which  attempted 
to  rescind  the  action  authorizing  the  erection  of  such 
addition  since  the  resolution,  itself,  was  void  and  with- 
out force  or  effect  The  trustees  were  fully  justified 
in  proceeding  under  the  resolution  adopted  at  the 
meeting  of  May  27,  1919,  and  their  acts  in  respect 
thereto  are  approved  and  confirmed. 

The  proceeding  is  dismissed. 


In  the  Matter  of  the  Appeal  Relative  to  the  Trans- 
portation    of    Pupils    Residing   in    Union    Free 

0 

School  District  No.  6  of  the  Town  of  Worcester, 
Otsego  County 

Case  No.  571 

(Edneation  Department,  February  28,  1920) 

Appeal  —  no  basis  for — transportation  of  children. 

It  appears  that  for  eighteen  years  no  transportation  has 
been  furnished  for  any  of  the  pupils  in  the  district  except  in 
one  year  when  the  Township  School  Law  was  in  operation. 
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This  appeal  purports  to  have  been  taken  from  the  aetion  of 
the  district  meeting  in  failing  to  provide  transportation  when 
in  fact  the  proposition  was  not  presented  at  all.  There  being 
no  basis  for  the  appeal,  the  appeal  is  dismissed. 

Edwin  B.  Campbell,  attorney  for  appellants. 
J.  S.  Waterman,  attorney  for  respondent. 

• 

FiNLBY,  Commissioner. —  In  1901  district  No.  4  of 
the  towns  of  Worcester  and  Maryland  was  dissolved 
with  the  consent  of  its  trustees  and  annexed  to  union 
free  school  district  No.  6  of  the  town  of  Worcester. 
An  appeal  was  taken  from  snch  order  of  dissolution 
and  annexation  and  a  decision  was  rendered  therein 
by  Superintendent  Skinner,  April  1,  1902,  dismissing 
the  appeal  and  affirming  the  order.  See  Vol.  Jud. 
Dec.  p.  1233.  Thereafter  that  portion  of  the  district 
lying  within  the  town  of  Maryland  was  annexed  to 
union  free  school  district  No.  4  of  said  town. 

The  appellants  are  residents  of  that  portion  of  union 
free  school  district  No.  6,  town  of  Worcester,  which 
was  formerly  a  part  of  common  school  district  No.  4 
of  the  towns  of  Worcester  and  Maryland.  They  are 
the  parents  of  children  of  school  age  and  live  from 
two  and  one-half  miles  to  three  and  one-half  miles 
from  the  school  building  in  the  Worcester  high  school 
district.  This  appeal  is  brought  from  the  failure  of 
the  annual  district  meeting  to  provide  transportation 
for  the  children.  The  board  of  education  has  answered 
the  appeal  and  alleges  that  none  of  the  appellants 
attended  the  annual  district  meeting  and  that  the  prop- 
osition did  not  come  before  the  meeting.  The  board 
insists  that  the  appellants  had  never  requested  the 
district  meeting  to  furnish  transportation  and  that 
without  the  authorization  of  such  meeting  the  board  is 
powerless  to  act  in  the  matter.    It  does  not  appear 
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that  the  appellants  have  requested  the  board  to  call  a 
district  meeting  for  the  purpose  although  it  is  alleged 
that  some  of  the  appellants  have  requested  the  board 
to  furnish  transportation.  The  appellants  are  dairy- 
men and  carry  their  milk  to  the  Borden  station  lo- 
cated in  the  village  of  Worcester.  The  road  traveled 
.  is  the  Schenevus-Worcester  State  highway  and  is  in 
good  condition.  The  appellants  live  within  a  com- 
paratively short  distance  of  each  other  and  have  an 
arrangement  whereby  one  of  their  number  carries  the 
milk  each  day  to  the  station.  It  does  not  clearly 
appear  that  the  appellants  may  not  also,  without  un- 
due hardship  to  themselves,  continue  to  carry  their 
children  to  school  in  the  district.  The  board  has 
shown  that  during  the  entire  eighteen  years  during 
which  these  districts  have  been  consolidated  no  trans- 
portation has  been  furnished  for  any  of  the  pupils  of 
the  district  except  during  the  year  when  the  Town- 
ship School  Law  was  in  operation.  At  that  time 
approximately  the  entire  township  of  Worcester  was 
combined  in  one  unit  and  transportation  was  fur- 
nished for  the  pupils.  There  are  other  families  resid- 
ing in  portions  of  the  district  equally  remote  from  the 
school  building  and  if  transportation  were  furnished 
for  the  appellants'  children  in  fairness  to  the  other 
children  a  conveyance  must  also  be  furnished .  for 
them.  This  would  impose  a  heavy  burden  upon  the 
taxpayers  and  there  would  seem  to  be  no  sufficient 
reason  to  require  transportation  at  this  time  since 
it  has  not  been  required  for  many  years  past.  The 
situation,  so  far  as  it  is  disclosed,  has  not  substan- 
tially changed. 

The  appeal  purports  to  have  been  taken  from  the 
action  of  the  district  meeting  in  failing  to  provide 
transportation.  In  fact  no  action  was  taken  at  the 
meeting  since  the  proposition  for  transportation  was 
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not  presented.  No  reqnest  was  made  for  action  at  the 
meeting  and  consequently  there  was  no  refusal  to  act. 
So  far  as  is  disclosed  there  has  been  no  request  made 
for  the  calling  of  a  special  meeting  to  consider  the 
matter.  As  the  matter  now  stands  there  seems  to  be 
no  basis  for  an  appeal. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Melville  B.  Stbatton 
from  the  Refusal  of  the  District  Superintendent  to 
Transfer  his  Property  from  District  No.  16  of  the 
Towns  of  Greene  and  Oxford,  Chenango  County,  to 
District  No.  4  of  the  Town  of  Greene 

Case  No.  574 

(Education  Department,  Febrnary  28,  1920) 

Transportation  —  when  ordered. 

Appellant's  farm  is  three^  miles  from  his  district  schoolhouse. 
On  the  opposite  side  of  a  river  which  forms  the  easterly  bound- 
ary line  of  the  farm  and  the  school  district  is  a  schoolhouse 
of  another  district  within  a  short  distance  of  appellant's  resi- 
dence. Appellant  appeals  from  the  action  of  the  district  su- 
perintendent in  refusing  to  transfer  his  farm  to  the  district  on 
the  other  side  of  the  river.  The  taxes  in  the  district  across  the 
river  are  higher  than  the  taxes  paid  by  appellant  in  his  dis- 
trict. Held,  that  this  being  a  case  of  real  hardship  so  far  as 
appellent  is  concerned  and  that  the  changing  of  the  boundaries 
of  the  district  is  not  practicable,  transportation  should  be  either 
furnished  to  the  children  residing  on  appellant's  farm  to  the 
school  in  his  district  or  that  the  district  pay  for  their  instruc- 
tion in  the  adjoining  district. 

BL  C.  &  V.  D.  Stratton,  attorneys  for  appellant. 

FiNLBT,  Commissioner. —  Prior  to  Febrnary  4,  1914, 
the  appellant's  farm  was  located  within  the  bound- 
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aries  of  school  district  No.  8  of  the  town  of  Oxford 
and  within  one  mile  of  the  schoolhouse  in  said  district. 
On  that  date  district  No.  8  was  dissolved  and  con- 
solidated with  district  No.  16  of  the  town  of  Greene. 
The  school  has  since  been  maintained  in  the  school 
bxdlding  in  district  No.  16  which  is  three  miles  from 
the  api)ellant's  residence.  The  Chenango  river  forms 
the  easterly  boundary  of  the  appellant's  farm  which 
is  also  the  easterly  boundary  of  the  consolidated 
district.  On  the  opposite  side  of  the  river  is  district 
No.  4  of  the  town  of  Oxford,  the  schoolhouse  of  that 
district  being  located  near  the  river  and  within  a  short 
distance  of  the  appellant 's  residence. 

In  June,  1919,  the  appellant  filed  with  the  district 
superintendent  of  the  fourth  supervisory  district  of 
Chenango  county  a  formal  application  for  the  trans- 
fer of  his  farm  to  district  No.  4,  Oxford.  On  August 
25,  1919,  the  district  superintendent  notified  the  ap- 
pellant's attorneys  that  having  interviewed  the  tax- 
payers of  district  No.  16  and  having  found  them 
opposed  to  the  transfer  nothing  would  be  done  in  the 
matter  at  that  time.  An  api)eal  was  thereupon  taken 
from  such  refusal. 

The  good  faith  of  this  application  cannot  be  ques- 
tioned. It  appears  that  the  tax  rate  in  district  No. 
4,  Oxford,  to  which  the  appellant  asked  to  be  trans- 
ferred, is  higher  than  that  in  district  No.  16,  in  which 
his  farm  is  now  located.  He  has  presented  on  this 
appeal  a  substantial  reason  for  relief  in  that  the 
children  living  on  his  farm  will  be  subjected  to  much 
less  hardship  if  permitted  to  attend  school  in  district 
No.  4  than  would  be  the  case  if  required  to  attend  in 
district  No.  16.  I  am  convinced  that  this  case  is  one 
of  real  hardship  and  that  relief  in  some  form  should 
be  granted.  I  am  reluctant,  however,  to  order  the 
change  in  the  boundary  lines  between  said  districts, 
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transferring  the  property  of  the  appellant  to  district 
No.  4,  for  the  reason  that  the  Chenango  river  now 
forms  a  natural  boundary  between  the  districts  and 
that  by  adding  the  appellant  *s  property  to  district  No. 
4,  which  is  on  the  opposite  side  of  the  river,  there 
would  be  created  an  irregular  and  unnatural  district 
boundary  which  should  be  avoided,  if  possible.  It 
seems  more  advisable  to  direct  district  No.  16  either 
to  provide  transportation  for  the  pupils  residing  on 
appellant's  farm  to  the  school  in  that  district  or  to 
pay  the  tuition  for  the  instruction  of  such  pupils  in 
district  No.  4.  If  the  arrangement  made  by  the 
district  pursuant  to  the  following  order  proves  un- 
satisfactory this  appeal  may  then  be  reopened  on  the 
application  of  the  appellant. 

The  appeal  in  so  far  as  it  relates  to  the  transfer  of 
the  appellant's  property  to  district  No.  4,  Oxford, 
is  dismissed. 

It  is  ordered.  That  the  trustees  of  district  No.  16 
of  the  towns  of  Greene  and  Oxford  immediately  pro- 
vide by  contract  for  the  transportation  of  children  of 
school  age  residing  on  the  appellant's  farm  to  and 
from  the  schoolhouse  in  such  district  or  in  the  alter- 
native pay  the  tuition  for  the  instruction  of  such 
children  in  district  No.  4  of  the  town  of  Oxford  and 
raise  by  tax  upon  the  taxable  property  of  such  dis- 
trict the  moneys  necessary  to  comply  with  this  order. 

25 
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In  the  Matter  of  the  Appeal  from  the  Refusal  of  the 
Trustee  of  District  No.  2  of  the  To\^ti  of  Clifton, 
St.  Lawrence  County,  to  Call  a  Special  District 
Meeting 

Case  No.  576 

(Education  Department,  February  28,  1920) 

Special  meetings  —  duly  of  board  of  tnutees  —  Education  Law, 
§  275,  anbd.  1. 

A  petition  signed  by  about  fifty  voters  of  a  school  district 
was  presented  to  the  board  of  trustees  requesting  that  a  special 
district  meeting  be  called  to  consider  a  change  of  site  for  a 
new  schoolhouse.  The  board  refused  to  act  on  this  x>etition. 
Held,  that  while  it  is  largely  within  the  discretion  of  the  trustees 
as  to  when  and  for  what  purpose  a  special  district  meeting 
should  be  called  pursuant  to  section  275,  subdivision  1,  of  the 
Education  Law,  such  discretion  should  be  exercised  wisely  and 
not  arbitrarily  and  when  it  appears  that  there  is  a  pronounced 
sentiment  in  favor  of  a  change  of  site  the  voters  should  be 
given  an  opportunity  to  select  a  new  site  at  a  special  meeting 
called  for  that  purpose.    Appeal  sustained. 

James  C.  Dolan,  attorney  for  respondents. 

PiNLBY,  Commissioner. —  The  records  of  this  De- 
partment show  that  about  two  years  ago  the  school- 
house  in  district  No.  2  of  the  town  of  Clifton  was 
destroyed  by  fire.  On  April  2,  1919,  the  sum  of 
$15,000  was  appropriated  by  the  district  meeting  with 
which  to  erect  a  new  school  building  in  -said  district. 
A  proceeding  was  thereafter  instituted  before  the 
Commissioner  to  validate  the  bonds  issued  pursuant 
to  the  action  taken  at  this  meeting  and  a  determina- 
tion was  made  in  such  proceeding  October  20,  1919, 
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ratifying  and  confirming  the  action  of  the  meeting  and 
the  sale  of  such  bonds. 

The  matter  now  before  me  for  review  relates  to  a 
proposed  change  of  the  school  site.  The  district  owns 
a  site  which  is  ample  in  size  for  the  needs  of  the 
school.  It  is  alleged  by  the  appellants  that  such  site 
is  not  situated  so  as  best  to  accommodate  the  present 
school  population.  It  appears  that  the  Emporium 
Forestry  Company  has  established  a  large  plant  in 
the  district  and  that  there  is  in  the  employ  of  the  com- 
pany a  considerable  number  of  operatives  having 
children  of  school  age  who  live  near  such  plant.  This 
company  has  offered  to  donate  to  the  district  a  parcel 
of  land  for  a  school  site  which,  it  is  alleged,  will  be 
more  conveniently  accessible  to  the  great  majority  of 
the  children  of  the  district.  It  is  also  stated  that  a 
building  can  be  erected  more  economically  on  such 
site  and  that  it  will  be  near  an  ample  supply  of  water 
which  may  be  used  for  school  purposes  and  in  case 
of  fire  and  also  near  the  electric  light  plant  which 
may  be  made  available  for  the  supply  of  electric  cur- 
rent to  the  school. 

A  petition  was  presented  to  the  board  of  trustees 
of  said  district,  signed  by  approximately  fifty  of  the 
voters  of  the  district,  asking  that  a  special  district 
meeting  be  called  to  consider  a  change  of  site.  The 
board  has  refused  to  act  on  this  petition  and  it  is  from 
such  refusal  that  this  appeal  is  taken.  The  appeal  has 
been  answered  by  a  majority  of  the  trustees  who  allege 
that  the  district  has  already  acted  favorably  upon 
the  proposition  to  build  the  new  building  on  the 
present  site  and  that  such  site  is  near  the  center  of 
the  district.  They  allege  that  the  site  proposed  by 
the  appellants  is  not  centrally  located  and  that  in 
the  event  the  Emporium  Forestry  Company  shall 
move  its  plant  after  the  lumber  supply  is  exhausted 
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in  the  locality  the  district  will  be  left  with  a  building 
located  at  an  inconvenient  i)oint  for  the  children  then 
remaining  in  the  district  and  away  from  the  center  of 
population. 

Subdivision  1  of  section  275  of  the  Education  Law 
empowers  the  trustees  of  a  school  district  to  call 
special  meetings  of  the  inhabitants  of  such  district 
whenever  they  shall  deem  it  necessary  or  proper.  It 
is,  therefore,  a  matter  largely  within  the  discretion 
of  the  trustees  as  to  when  and  for  what  purpose  a 
special  district  meeting  shall  be  called.  Such  discre* 
tion,  however,  should  be  exercised  wisely  in  the 
interests  of  the  inhabitants  of  the  district  and  the 
power  conferred  should  not  be  arbitrarily  used. 
Ordinarily,  it  is  declared  to  be  the  duty  of  trustees 
to  call  a  special  meeting  when  requested  by  a  con- 
siderable number  of  the  inhabitants.  The  selection 
of  a  school  site  is  a  matter  peculiarly  within  the  prov- 
ince of  the  district  meeting  to  determine,  and  where 
there  is  evidence  of  a  pronounced  sentiment  in  favor 
of  a  change  of  site  the  voters  of  the  district  should 
be  given  an  opportunity  to  select  a  new  site  at  a 
special  meeting  duly  called  for  such  purpose.  The 
trustees  should  therefore  proceed  at  once  to  call  a 
special  meeting  for  the  purpose  of  voting  upon  such 
proposition. 

The  appeal  is  sustained. 

It  is  ordered.  That  the  trustees  of  district  No.  2  of 
the  town  of  Clifton,  St.  Lawrence  county,  be  and  they 
are  hereby  directed  to  meet  within  fifteen  days  from 
the  date  of  this  order  and  to  issue  and  serve  notice 
of  a  special  district  meeting  to  consider  the  designa- 
tion and  acquisition  of  a  new  school  site  for  the 
district. 
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It  is  further  ordered,  That  the  stay  order  issued 
herein  November  6,  1919,  staying  all  proceedings 
pending  the  determination  of  this  appeal  be  and  the 
same  is  hereby  continued  pending  the  action  of  such 
meeting. 


In  the  Matter  of  the  Appeal  from  the  Refusal  of  the 
DiSTBicT  Supebintendent  to  Dissolve  or  Otherwise 
Alter  the  Boukdaries  of  District  No.  7  of  the 
Town  of  Pleasant  Valley,  Dutchess  County,  and 
from  the  Action  of  the  District  Meeting  in  Voting 
an  Appropriation  for  the  Repair  and  Improvement 
of  the  School  Building  in  Such  District 

Case  No.  577 

(Edueation  Department,  February  28,  1920) 

When  change  in  district  bonndariea  ordered. 

Appellant's  farm  forms  the  boundary  between  two  dis- 
tricts. He  owns  another  farm  in  an  adjoining  district.  The 
farm  upon  which  he  lives  is  distant  two  and  three-tenths  miles 
from  the  district  schoolhouse  over  a  cross  road  impassable 
during  certain  portions  of  the  year  but  is  distant  only  one 
and  nine-tenths  miles  from  the  schoolhouse  in  the  adjoining  dis- 
trict over  a  good  road.  The  district  superintendent  consented 
to  changing  the  boundaries  of  the  district  so  that  appellant's 
farm  might  be  placed  in  the  adjoining  district.  The  trustees 
of  appellant's  district  consented  but  the  voters  of  the  adjoin- 
,  ing  district  at  a  special  meeting  voted  against  a  change  of  its 
boundaries  whereupon  the  district  superintendent  refused  to 
take  action  in  the  matter.  Held,  that  the  interest  of  the 
appellant's  children  will  be  best  served  by  changing  the  dis- 
trict boundaries  and  as  there  is  no  adequate  reason  for  not 
doing  so,  the  district  superintendent  is  ordered  to  change  the 
boundaries  accordingly. 

Raymond  E.  Aldrich,  attorney  for  appellant. 
John  E.  Macky  attorney  for  respondent. 
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Finlet,  Commissioner. —  For  a  period  of  thirteen 
years  the  schoolhonse  in  district  No.  7  of  the  town  of 
Pleasant  Valley  has  been  closed  and  the  children  of  the 
district  instructed  under  contracts  with  the  adjoining 
districts.  At  the  annual  school  meeting  held  in  May, 
1919,  it  was  voted  to  reopen  school  in  the  district  in 
case  the  trustee  consid-ered  it  advisable  to  do  so.  The 
trustee  evidently  deemed  such  course  advisable  since 
he  called  a  meeting  of  such  district  to  be  held  on 
August  5,  1919,  and  again  on  August  9,  1919,  to  con- 
sider the  alteration  and  repair  of  the  school  building 
preparatory  to  opening  the  same.  At  the  latter  meet- 
ing the  sum  of  $1,500  was  appropriated  for  such 
purpose. 

On  September  6,  1919,  the  appellant  presented  to 
the  district  superintendent  of  schools  a  petition  re- 
questing that  he  dissolve  said  district  No.  7  and  annex 
its  territory  to  the  adjoining  district  or  districts.  It 
appears  that  a  compromise  was  suggested  whereby 
instead  of  dissolving  the  district  the  property  of  the 
appellant  might  be  set  over  into  district  No.  9  of  said 
town  and  the  boundaries  of  districts  Nos.  7  and  9 
changed  accordingly.  This  suggestion  met  with  the 
approval  of  the  trustee  of  district  No.  7  but  district 
No.  9  at  a  special  meeting  voted  not  to  consent  to  such 
alteration  of  its  boundaries.  The  superintendent  there- 
upon refused  to  take  any  action  in  the  matter. 

This  appeal  is  from  such  refusal  of  the  superin- 
tendent to  dissolve  or  otherwise  alter  the  boundaries 
of  district  No.  7  and  also  from  the  action  of  the 
district  meeting  in  appropriating  the  sum  of  $1,500  for 
the  repair  of  its  school  building  preparatory  to  the 
opening  of  school  therein. 

District  No.  7  has  an  assessed  valuation  of  approxi- 
mately $52,000.    The  appellant's  property  located  in 
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said  district  is  assessed  for  $4,200.  There  are  some 
twelve  children  in  the  district  who  are  of  school  age. 
Heretofore  a  portion  of  the  children  have  been  attend- 
ing school  in  the  adjoining  district  No.  9  and  a  portion 
in  district  No.  5.  The  number  of  children  of  school 
age  has  increased  somewhat  and  it  is  alleged  that 
for  this  reason  it  was  deemed  advisable  to  reopen  the 
school  rather  than  contract  for  instruction.  The  appel- 
lant has  three  children  of  school  age  who  have  been 
attending  school  in  district  No.  9.  He  lives  one  and 
nine-tenths  miles  from  the  schoolhouse  in  district  No. 
9,  the  road  being  in  good  condition,  while  the  distance 
from  the  schoolhouse  in  district  No.  7  is  two  and  three- 
tenths  miles  over  a  cross  road  that  is  impassable  at 
certain  times  in  the  year.  The  appellant's  farm  forms 
the  boundary  between  districts  Nos.  7  and  9  and  im- 
mediately across  the  boundary  and  in  district  No.  9  is 
another  farm  owned  by  the  appellant  which  is  assessed 
for  $4,100. 

The  reasons  urged  by  the  appellant  for  being  trans- 
ferred to  district  No.  9  appear  convincing.  The  in- 
terests of  his  children  will  be  best  served  by  changing 
the  district  boundaries  so  as  to  include  in  district  No, 
9  the  property  of  the  appellant.  There  is  no  adequate 
reason  presented  by  the  respondent  why  district  No, 
9  should  refuse  to  receive  this  property  or  to  instruct 
these  children.  If  district  No.  7  desires  to  open  school 
in  its  schoolhouse  as  is  evidenced  by  the  vote  taken  at 
the  district  meeting  held  August  9,  1919,  there  is  no 
legal  reason  which  will  prevent  such  action,  providing 
the  building  is  placed  in  proper  condition  for  school 
use.  The  appeal  from  the  refusal  of  the  district  super- 
intendent to  issue  an  order  changing  the  boundaries 
of  districts  Nos.  7  and  9  by  transferring  the  appel- 
lant's farm  from  district  No.  7  to  district  No.  9  is 
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sustained.  As  to  all  other  matters  the  appeal  is  dis- 
missed. 

It  is  ordered,  That  Clayton  F.  Sherman,  district 
superintendent  of  the  second  supervisory  district  of 
Dutchess  county,  be  and  he  is  hereby  directed  to  make 
an  order  within  thirty  days  from  the  date  hereof, 
transferring  the  lands  of  the  appellant  lying  in  district 
No.  7  of  the  town  of  Pleasant  Valley,  Dutchess  county, 
to  district  No.  9  of  said  town  and  county. 

It  is  further  ordered.  That  the  stay  order  issued 
herein  on  the  20th  day  of  October,  1919,  staying  all 
proceedings  relative  to  the  levy  and  collection  of  a  tax 
for  the  sum  of  $1,500  appropriated  for  the  repair, 
alteration  and  improvement  of  the  school  building  in 
district  No.  7  of  the  town  of  Pleasant  Valley  pending 
the  determination  of  the  appeal  herein,  be  and  the 
same  is  hereby  vacated. 


In  the  Matter  of  the  Appeal  of  Chables  H.  Rawley, 
Relative  to  the  Designation  and  Lease  of  a  School 
Site  in  District  No.  2,  Town  of  Ithaca,  Tompkins 
County 

Case  No.  572 

(Education  Department,  March  1,  1920) 

SchooUioiueB  —  when  may  be  bnilt  upon  leased  ground — Educa- 
tion Law,  §  206,  snbd.  8. 

While  the  erection  of  a  school  building  upon  leased  land 
is  not  ordinarily  approved  there  are  exceptions  to  this  rule, 
and  where  the  trustee  of  a  district  is  directed  by  vote  of  the 
district  taken  at  a  special  meeting  to  enter  into  a  lease  of  a 
parcel  of  land  from  a  university  upon  which  to  erect  a  sehool- 
house  under  terms  advantageous  to  the  district,  the  action  of 
the  district  meeting  will  not  be  set  aside  as  under  section  206, 
subdivision  8,  of  the  Education  Law  the  district  meeting  had 
power  to  authorize  the  leasing  of  the  property  in  question. 
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FiNLET,  Commissioner. —  The  appellant  is  a  taxable 
inhabitant  and  legal  voter  of  school  district  No.  2  of 
the  town  of  Ithaca,  Tompkins  county.  He  appeals 
from  the  action  of  a  special  district  meeting  held  in 
said  district  December  15,  1919,  at  which  meeting  the 
trustee  of  the  district  was  authorized  and  directed  to 
execute  a  lease  of  a  certain  parcel  of  land  from  Cornell 
University  for  a  period  of  twenty-one  years  with 
privilege  of  two  extensions  of  the  lease,  each  for  a  like 
period  of  twenty-one  years.  Under  the  proposed  lease 
the  district  agrees  to  erect  a  school  building  adequate 
to  the  needs  of  the  district,  which  shall  meet  the 
approval  of  the  superintendent  of  buildings  and 
grounds  of  Cornell  University  as  to  general  appear- 
ance. It  is  further  agreed  that  Cornell  University 
shall  have  the  right  to  use  the  school  building  and 
grounds  for  observation  and  study  in  connection  with 
its  work  in  training  teachers  and  leaders  for  work  in 
the  schools  of  the  State  when  the  same  are  not  occu- 
pied for  school  or  community  purposes.  Provision  is 
also  made  that  the  lease  may  be  terminated  after  the 
expiration  of  the  first  period  of  twenty-one  years  upon 
one  year's  notice  in  writing  at  the  option  of  the  uni- 
versity but  in  the  case  of  such  termination  prior  to  the 
expiration  of  the  last  period  of  twenty-one  years  the 
university  agrees  to  pay  to  the  district  the  fair  and 
just  value  of  the  building  or  buildings  erected  on  the 
lands  in  question  not  exceeding  $18,000  to  be  ascer- 
tained by  appraisal. 

The  appellant  contends  that  this  lease  will  not  serve 
the  best  interests  of  the  district  and  to  a  certain  extent 
will  take  the  control  of  the  school  property  out  of  the 
hands  of  the  district  and  will  place  the  same  under 
the  control  of  Cornell  University.  He  also  asserts  that 
the  district  may  be  subject  to  taxation  upon  this 
property  since  it  is  agreed  in  the  lease  that  the  district 
will  pay  all  taxes  assessed  thereon. 
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The  trustee  has  answered  the  appeal  and  alleges 
that  the  site  selected  is  the  best  available  location  near 
the  center  of  population  of  the  district;  that  Cornell 
University  will  not  sell  the  site  to  the  district  but  will 
grant  this  lease  upon  consideration  of  one  dollar  and 
other  considerations  as  to  the  use  of  the  building  and 
reversion  to  the  university  in  case  the  land  ceases  to 
be  used  for  school  purposes  as  set  forth  in  the  lease. 
He  also  shows  that  the  control  of  the  building  will  at 
all  times  remain  with  the  district  authorities  and  that 
the  building  can  only  be  used  by  Cornell  University 
when  not  in  use  by  the  district.  He  further  shows 
that  the  land  is  not  at  present  taxable  and  will  not 
become  taxable  when  occupied  by  the  school  district. 

The  erection  of  a  school  building  upon  leased^ 
grounds  is  not  ordinarily  approved.  Where  possible 
the  district  should  own  its  school  site  in  fee  simple. 
There  are  occasional  instances  like  the  present  where 
it  appears  that  it  is  not  possible  to  secure  the  deed 
of  the  property  desired.  In  such  case  there  is  no  legal 
reason  to  prevent  the  district  from  securing  the 
property  by  lease  for  such  term  of  years  as  will  rea- 
sonably protect  the  district  in  the  possession  and  use 
of  the  school  building  and  premises.  Under  the  pro- 
visions of  subdivision  8  of  section  206  of  the  Educa- 
tion Law  a  district  meeting  has  power  to  vote  a  tax 
upon  the  district  **  to  purchase,  lease  and  improve'* 
sites  or  additions  to  sites,  etc.  The  district  meeting 
therefore  had  ample  power  to  authorize  the  lease  of 
this  property  and  no  question  is  raised  regarding  the 
adoption  of  the  resolution  by  a  majority  of  the  voters 
present  at  the  meeting.  The  action  of  the  meeting 
will  not  be  set  aside. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  from  the  Refusal  of  the 
District  Superintendent  to  Re-establish  Former 
District  No.  11  of  the  Town  of  Johnstown,  EHilton 
County 

Case  No.  579 

(Education  Department,  March  4,  1920) 

Where  the  best  interests  of  two  districts,  consolidated  in  1914, 
will  be  served  by  the  organisation  of  a  new  district  the  dis- 
trict superintendent  will  be  directed  to  form  a  new  district 
pursuant  to  section  121  of  the  Education  Law  and  to  apportion 
the  unpaid  bonded  indebtedness. 

FiNLEY,  Commissioner. —  The  records  of  the  Depart- 
ment show  that  on  or  about  May  7, 1914,  an  order  was 
made  by  the  district  superintendent  of  the  first  super- 
visory district  of  Fulton  county,  dissolving  district 
No.  11  of  the  town  of  Johnstown  and  annexing  its 
territory  to  district  No.  6  of  the  town  of  Ephratah. 
On  November  1,  1915,  an  appeal  was  taken  from  such 
order  and  a  decision  was  rendered  therein,  dismissing 
such  appeal  for  the  reason  that  the  same  was  not 
taken  wifchin  thirty  days  from  the  date  of  the  order 
appealed  from  as  required  by  the  rules  of  praatice 
relating  to  appeals  but  was  brought  more  than  one 
year  subsequent  to  the  date  of  such  order  of  dissolu- 
tion and  consolidation. 

On  or  about  July  10,  1919,  a  petition  was  presented 
by  certain  residents  and  taxpayers  of  former  district 
No.  11  of  the  town  of  Johnstown  to  the  district  super- 
intendent, requesting  him  to  re-establish  said  district 
No.  11  as  it  formerly  existed  prior  to  the  date  of  its 
annexation  to  district  No.  6  of  the  town  of  Ephratah. 
This  appeal  is  from  the  refusal  of  the  district  super- 
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intendent  to  issue  an  order  re-establishing  such  dis- 
trict. The  petitioners  contend  that  the  consolidation 
of  such  district  No.  11  with  district  No.  6  has  resulted 
in  injury  to  the  taxpayers  of  said  district  by  greatly 
increasing  the  school  taxes  and  to  the  children  of  the 
district  by  depriving  them  of  proper  school  facilities. 
During  a  portion  of  the  time  since  the  said  consolida- 
tion has  been  in  effect  school  has  been  maintained  In 
the  school  building  of  former  district  No.  11.  It  is 
alleged,  however,  that  the  trustees  of  the  consolidated 
district  have  failed  to  provide  proper  equipment  for 
such  school  building  and  that  the  management  of  the 
school  has  been  inefficient.  During  the  remainder  of 
the  time  transportation  in  one  form  or  another  has 
been  provided  for  the  children  to  the  school  in  district 
No.  6.  The  parents  object  to  such  transportation  for 
the  reason  that  the  children  are  required  to  travel 
from  four  to  seven  miles  over  roads  that  are  many 
times  in  bad  condition  and  that  are  badly  drifted  and 
sometimes  impassable  in  winter.  The  children  are 
required  to  leave  home  at  a  very  early  hour  in  the 
morning  in  order  to  reach  school  and  return  home  at 
a  late  hour  in  the  afternoon.  Several  of  the  children 
are  very  young  and  the  hardship  is  apparent 

Since  the  order  of  consolidation  was  made  several 
properties  have  been  set  off  from  former  district 
No.  11  and  now  form  a  part  of  district  No.  12  of  the 
town  of  Johnstown.  The  present  consolidated  dis- 
trict No.  6  has  an  outstanding  bonded  indebtedness. 
I  am  convinced  that  the  best  interests  of  these  dis- 
tricts will  be  served  by  organizing  a  new  district 
out  of  the  territory  of  the  consolidated  district  No.  6 
of  the  towns  of  Ephratah  and  Johnstown,  such  new 
district  to  include  within  its  boundaries  all  that  por- 
tion of  former  district  No.  11  of  the  town  of  Johns- 
town which  is  now  a  part  of  the  consolidated  district. 
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An  order  should  therefore  be  made  by  the  district- 
superintendent  under  the  provisions  of  section  121 
of  the  Education  Law,  organizing  such  new  district. 
In  case  the  superintendent  deems  it  advisable  to 
include  within  the  boundaries  of  the  new  district  the 
properties  formerly  belonging  to  district  No.  11  which 
have  been  transferred  to  district  No.  12  of  the  town 
of  Johnstown  he  may  make  his  order  accordingly. 
The  district  superintendent  will  also  proceed  to 
apportion  the  unpaid  bonded  indebtedness  now  exist- 
ing in  district  No.  6  between  the  remaining  portion 
of  said  district  and.  the  new  district  as  provided  by 
section  121  of  the  Education  Law. 

The  appeal  is  sustained. 

It  is  ordered  that  the  district  superintendent  of  the 
first  supervisory  district  of  Fulton  county  be  and  he 
is  hereby  directed  to  issue  an  order  within  ten  days 
from  this  date,  organizing  a  new  school  district  from 
the  territory  of  district  No.  6  of  the  towns  of 
Ephratah  and  Johnstown,  which  shall  include  within 
its  botmdaries  all  that  portion  of  former  district 
No.  11  of  the  town  of  Johnstown  which  is  now  a  part 
of  said  district  No.  6,  and 

It  is  further  ordered  that  the  said  district  superin- 
tendent shall  apportion  the  outstanding  bonded 
indebtedness  of  the  said  district  No.  6  of  the  town  of 
Ephratah  and  Johnstown  between  the  remaining  por- 
tion of  said  district  and  the  new  district  so  organized. 
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In  the  Matter  of  the  Appeal  Relative  to  the  Equau- 
ZATiOK  OF  School  Taxes  in  Joint  School  District 
No.  5  of  the  Towns  of  Newstead  and  Clarence,  Erie 
County,  and  the  Town  of  Eoyalton,  Niagara  County 

Case  No.  580 

(Education  Department,  March  4,  1920) 

Equalization   of   school   taxea  —  when   findings   of   supervisors 
sustained  —  Education  Law,  §  414. 

Residents  and  taxpayers  of  a  joint  school  district  appeal 
from  the  decision  of  the  supervisors  of  the  towns  within  the  dis- 
trict relative  to  the  equalization  of  school  taxes  made  pursuant 
to  section  414  of  the  Education  Law.  By  a  majority  vote  tho 
supervisors  determined  that  the  assessment  rolls  of  the  towns 
were  substantially  just  as  compared  with  each  other  and  that 
no  adjustment  by  taxation  was  necessary.  Evidence  examined 
and  held  that  the  findings  of  the  majority  vote  of  the  super- 
visors will  not  be  disturbed  as  there  is  no  evidence  of  unfair- 
ness.   Appeal  dismissed. 

Asher  B.  Emery,  attorney  for  respondent 

FiNLEY,  Commissioner. —  Three  residents  and  tax- 
payers of  joint  school  district  No.  5  of  the  towns  of 
Newstead  and  Clarence,  Erie  county,  and  the  town 
of  Eoyalton,  Niagara  county,  who  reside  in  the  Roy- 
alton  portion  of  said  district  have  appealed  from  the 
decision  of  the  supervisors  of  said  towns  relative  to 
the  equalization  of  the  school  taxes  requested  under 
the  provisions  of  section  414  of  the  Education  Law. 
This  section  provides  as  follows: 

**  When  a  district  embraces  parts  of  two  or  more 
towns,  the  supervisors  of  such  towns  shall,  upon 
receiving  a  written  notice  from  the  trustees  of  such 
district,  or  from  three  or  more  persons  liable  to  pay 
taxes  upon  real  estate  therein,  meet  at  a  time  and 
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place  to  be  named  in  such  notice,  which  time  shall  not 
be  less  than  five  or  more  than  ten  days  from  the 
service  thereof,  and  a  place  within  the  bounds  of  the 
towns  so  in  part  embraced,  and  proceed  to  inquire 
and  determine  whether  the  valuation  of  real  property 
upon  the  several  assessment-rolls  of  said  towns  is 
substantially  just  as  compared  with  each  other. 

^^2.  If  it  is  ascertained  that  such  assessments  are 
not  relatively  equal  such  supervisor  shall  determine 
the  relative  proportion  of  taxes  that  ought  to  be 
assessed  upon  the  real  property  of  the  parts  of  such 
district  lying  in  different  towns,  and  the  trustees  of 
such  district  shall  thereui)on  assess  the  proportion  of 
any  tax  thereafter  to  be  raised,  according  to  the  deter- 
mination of  such  supervisors,  until  new  assessment- 
rolls  of  the  town  shall  be  perfected  and  filed,  using  the 
assessment-rolls  of  the  several  towns  to  distribute  the 
said  proportion  among  the  persons  liable  to  be 
assessed  for  the  same. 

**  3.  If  such  supervisors  shall  be  xmable  to  agree, 
they  shall  summon  a  supervisor  from  some  adjoining 
town  who  shall  meet  with  them  and  unite  in  such 
inquiry  and  the  finding  of  a  majority  shall  be  the 
determination  of  such  meeting. 

**  4.  Such  supervisors  shall  receive  for  their  serv- 
ices three  dollars  per  day  for  each  day  actually 
employed  which  shall  be  a  town  charge  upon  their 
respective  towns.*' 

It  appears  that,  upon  the  application  of  certain  tax- 
payers of  the  Royalton  portion  of  the  district,  the 
supervisors  of  the  three  towns  met  and  examined  the 
tax  rolls  of  each  town  for  the  purpose  of  ascertaining 
whether  there  was  an  inequality  in  the  assessments 
as  between  such  towns.  After  such  examination  the 
supervisors  determined  by  a  majority  vote  that  the 
assessment-rolls  of  the  towns  were  substantially  just 
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as  compared  with  each  other  and  that  no  adjustment 
of  taxation  was  necessary.  The  supervisor  of  the 
town  of  Boyalton  refused  to  concur  in  such  deter- 
mination. 

The  appellants  have  tabulated  the  assessed  valua- 
tions for  the  purpose  of  showing  the  greatly  increased 
assessments  of  the  several  properties  located  in  the 
town  of  Boyalton  since  the  year  1916  as  compared 
with  the  increases  in  the  other  towns  and  also  for 
the  purpose  of  showing  that  the  assessed  valuation 
of  the  properties  in  Boyalton  based  on  acreage  is 
greatly  in  excess  of  the  assessed  valuations  figured  on 
the  same  basis  in  the  towns  of  Clarence  and  Newstead 
and  that  therefore  an  equalization  should  be  had. 

The  supervisor  of  the  town  of  Clarence  has 
answered  the  appeal  and  shows  that  upon  the  equali- 
zation table  adopted  by  the  board  of  supervisors  of 
Erie  county  the  property  in  the  town  of  Clarence  was 
assessed  for  88  per  cent  of  its  full  value  whereas  upon 
a  similar  table  adopted  by  the  board  of  supervisors 
of  the  county  of  Niagara  the  town  of  Boyalton  was 
assessed  for  approximately  84  per  cent  of  the  full 
value.  These  tables  are  said  to  be  based  upon  the 
findings  of  the  Tax  Commission  under  a  proceeding 
instituted  before  such  Commission  for  the  equaliza- 
tion of  taxes  some  y^ars  ago.  The  answer  alleges 
that  the  property  in  the  town  of  Boyalton  was  for 
years  assessed  at  a  very  low  valuation  but  that  the 
assessments  have  recently  been  raised  although  not 
yet  sufficiently  to  equal  the  percentage  of  full  value 
for  which  the  properties  in  the  town  of  Clarence  are 
assessed.  Bespondent  contends  that  the  lands  in  the 
town  of  Boyalton  are  generally  of  higher  actual  value 
per  acre  than  those  in  Clarence  and  that  this  fact 
accoimts  for  the  difference  in  the  acreage  valuation. 
He  asserts  that  the  three  supervisors  met  to  consider 
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the  application  of  the  taxpayers  of  Boyalton  and  after 
a  careful  examination  of  the  tax  rolls  of  the  several 
towns  they  came  to  the  conclusion  by  a  majority  vote 
of  the  supervisors  that  the  relative  assessed  values  in 
such  towns  were  substantially  alike  and  that  thpre 
should  be  no  modification  or  adjustment. 

Since  it  appears  that  the  relative  percentages  of 
the  assessed  valuation  to  the  full  values  of  the  prop- 
erties in  the  towns  of  Clarence  and  Boyalton  as  shown 
by  the  records  of  the  boards  of  supervisors  of  Brie 
and  Niagara  counties  as  based  upon  the  State  ratings 
are  substantially  the  same,  the  finding  of  the  majority 
vote  of  the  supervisors  will  not  be  disturbed  in  the 
absence  of  conclusive  evidence  of  unfairness. 

For  the  puri>ose  of  determining  the  facts  from 
actual  observation  a  representative  of  the  Department 
recently  visited  this  district.  His  report  upon  such 
investigation  sustains  the  views  above  expressed  and 
leads  me  to  the  conclusion  that  the  assessments  as 
they  appear  upon  the  tax  list  are  relatively  fair  and 
just. 

The  appeal  is  dismissed. 


In  the  Matter  of  Construing  Article  XVI  of  the 
Tax  Law,  Added  by  Chapter  627  of  the  Laws  of 
1919,  as  to  Officers  and  Employees  of  Railroads 
under  United  States  Control 

(Attorney-Cteneral,  Maroh  1,  1920) 

AiooBM  Tax  Law  —  railroad  employaos  —  ezemptioiui. 

OfBknals  and  employees  of  railroads  to  be  entitled  to  the 
exemption  under  the  New  York  State  Income  Tax  Law,  as 
pioTided  by  section  359,  subdivision  2,  paragraph  "  f ''  must  be 
officials  and  employees  of  the  United  States  and  be  paid  by  the 
United  States. 
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Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted: 

Newton,  Attorney-General,  by  Ivins,  Deputy, —  The 
statements  in  my  Income  Tax  Letter  No.  6  with 
respect  to  employees  of  the  railroads  should  not  be 
taken  to  mean  that  all  railroad  officers  and  employees 
are  exempt  from  taxation  upon  their  salaries  under 
the  New  York  State  Income  Tax  Law.  That  exemp- 
tion, by  the  terms  of  section  359,  subdivision  2,  para- 
graph **  f  '^  applies  only  to  salaries,  wages  and  other 
compensation  received  from  the  United  States  by 
officials  and  employees  thereof.  So,  to  be  entitled  to 
the  exemption,  the  'man  must  be  an  official  or  an 
employee  of  the  United  States  and  be  paid  by  the 
United  States. 

The  railroads  of  the  country  may  be  said  to  fall 
into  three  classes.  With  those  in  the  first  class,  the 
United  States  made  contracts  whereby  it  took  over 
the  actual  management,  operation  and  control  of  the 
activities  of  the  corporations  in  matters  of  transpor- 
tation. It  did  not  take  over  the  management  of  mis- 
cellaneous operations,  such  as  hotels,  coal  mines,  etc. 

To  these  companies,  the  United  States  agreed  to  pay 
a  rental  for  the  use  of  the  roads,  and  the  receipts 
from  the  operation  of  the  roads  inured  to  the  United 
States  which  fixed  its  own  rates  and  took  over  the 
employees  engaged  in  transportation  operations  as 
employees  of  the  government,  and  fixed  their  com- 
pensation. The  companies  were  not  interested  in  any 
change  of  rates  or  of  wages. 

In  the  second  class  (generally  short  line  roads)  the 
United  States  entered  into  traffic  contracts  with  the 
railroads    whereby     the     Railroad    Administration 
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agreed  to  ronte  a  portion  of  competitiye  traffic  over 
its  roads,  but  the  control,  management  and  operation 
was  left  to  the  corporations.  The  receipts  inured 
directly  to  the  corporations  and  the  employees 
remained  employees  of  the  corporations. 

The  third  class  includes  those  roads  with  which  the 
United  States  made  no  special  war  time  arrangement, 
but  which  were  left  to  the  management  and  control  of 
the  corporations  as  in  pre-war  times. 

The  employees  of  railroads  in  the  first  dass,  pay- 
ment of  whose  salaries  was  assumed  by  the  United 
States,  must  be  regarded  during  the  period  of  gov- 
ernmental operation  as  Federal  employeies,  but  all 
the  officers  and  employees  of  those  companies  engaged 
in  miscellaneous  (non-railway)  operations,  or  in  the 
publicity  and  finance  departments  of  the  corpora- 
tions, the  payment  and  direction  of  whom  was 
not  assumed  by  the  United  States,  cannot  be  regarded 
as  United  States  officials  or  employees.  The  gen- 
eral officers  of  these  corporations  were  in  large  part 
taken  over  by  the  United  States  as  operating  man- 
agers, but  some  of  them  were  specifically  excluded 
from  the  Federal  pay-rolls  by  the  contracts.  These 
latter  cannot  be  regarded  as  United  States  officials 
or  employees. 

None  of  the  officers  or  employees  of  the  railroads 
in  tiie  second  and  third  classes  mentioned,  can  be 
regarded  as  Federal  officials  or  employees.  They  had 
no  direct  relations  with  the  United  States,  but  were 
employed  by  independent  corporations  which  fixed 
and  paid  their  salaries  and  directed  their  activities. 

It  will  be  necessary  in  any  given  case  to  examine 
the  facts,  and  find  out  with  respect  to  each  individual, 
whether  he  should  be  regarded  under  tiie  rules  laid 
down  above  as  an  official  or  employee  of  the 
United  States  or  as  employed  only  by  the  railroad 
corporatioiu 
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In  the  Matter  of  Construing  Article  XVI  or  the 
Tax  Law,  Added  by  Chapter  627  of  the  Laws  of 
1919,  Relating  to  Nonresidents 

(Attorney-Gteneral,  March  4,  1920) 

Inoome  Tax  Law— nonresidenta. 

A  State  may  not  diseriminate  against  nonresidents  in  the 
allowance  of  exemptions  under  an  Income  Tax  Law.  With- 
holding agents  are  relieved  from  all  obligations  to  withhold  or 
pay  to  the  State  any  taxes  on  nonresidents  under  the  preseuv 
Income  Tax  Law. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted: 

Newton,  Attorney-General,  by  Ivins,  Deputy. —  I 
have  just  received  copies  of  the  opinions  of  the 
Supreme  Court  of  the  United  States  in  the  cases  of 
Travis  v.  Yale  <&  Towne  ManufOfCturing  Company 
(the  New  York  income  tax  case)  and  Shaffer  v.  Carter 
(the  Oklahoma  income  tax  case). 

The  court  holds  that  though  a  State  may  levy  an 
income  tax  on  nonresidents,  granting  them  the  same 
exemption  as  residents,  it  may  not  discriminate 
against  nonresidents  in  the  allowance  of  exemptions. 
It  further  holds  that  the  present  New  York  Income 
Tax  Law  is  unjustly  discriminatory  in  the  matter  of 
exemptions,  and  is  unconstitutional  in  so  far  as  it 
affects  nonresidents. 

This  relieves  nonresidents  and  withholding  agents 
of  liability  under  the  present  statute  (Laws  1919, 
chap.  627),  but  nonresidents  should  not  assume  that 
they  may  not  be  taxed  on  their  incomes  derived  in 
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1919  from  sources  within  the  State  of  New  York.  I 
have  no  doubt  of  the  power  of  the  Legislature  to  pass, 
now,  an  amendment  which  will  have  the  effect  of 
imposing,  for  the  year  1919,  an  income  tax  on  non- 
residents, similar  to  the  tax  presently  payable  for  that 
year  by  residents,  if  proper  provision  be  made  for 
exemptions  equivalent  to  those  granted  to  residents. 

As  to  withholding  agents  I  must  advise  you  that  I 
consider  them  relieved  from  all  obligation  to  withhold 
or  pay  to  the  State  any  taxes  on  nonresidents  under 
the  present  statute.  The  act,  according  to  the 
Supreme  Court,  is  void  (and  must  have  been  so 
ab  initio)  in  so  far  as  it  taxes  nonresidents.  The 
withholding  provisions  merely  supply  procedure  for 
enforcing  the  tax.  And  if  the  tax  fails,  the  procedure 
is  unnecessary.  The  tax  not  being  valid,  the  with- 
holding agents  cannot  rightfully  be  protected  against 
claims  by  their  employees  for  amounts  withheld. 

Withholding  agents  should  at  once  pay  over  to  their 
nonresident  employees  all  moneys  withheld  under  the 
Income  Tax  Liaw,  and  should  refrain  from  further 
withholding  unless  the  Legislature  amend  the  statute. 

Moneys  theretofore  paid  to  you  by  withholding 
agents  for  taxes  of  nonresidents  is  in  your  hands  only 
by  virtue  of  an  unconstitutional  statute,  and  you  should, 
as  soon  as  practicable,  refund  it.  No  further  pay- 
ments should  be  accepted  from  withholding  agents 
until  the  stfitute  is  amended. 
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In  the  Matter  of  Construing  Article  XVI  of  the 
Tax  Law,  Added  by  Chapter  627  of  the  Laws  of 
1919,  Relating  to  Deductions 

(Attomey-Generali  Maroh  5,  1920) 

United  States  "  surtaxes/'  "  war  profits  taxes,"  *'  excess  profits 
taxes  "  and  "  undistribnted  net  income  taxes  **  are  "  income 
taxes  "  under  subdivision  8  of  section  860  of  the  New  York 
Tax  Law  and  are  not  deductible  in  computing  net  income. 

Hon.  Engene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted: 

Newton,  Attorney-CJeneral,  by  Ivins,  Deputy. —  I 
am  in  receipt  of  a  letter  from  the  Seaboard  National 
Bank,  which,  in  accordance  with  my  practice,  I  am 
referring  to  you  for  answer.  My  views  upon  the  ques- 
tion raised  are  these  : 

Section  360,  subdivision  3,  permits  the  deduction 
from  gross  income  of  ^^  Taxes  other  th(m  income 
taxes  •  •  •  ' '  and  the  question  is  raised  whether  the 
**  surtaxes  "  imposed  by  the  Federal  Income  Tax 
Law  are  ^  ^  income  taxes  ' '  within  the  meaning  of  the 
exception.  The  same  question  is  likely  to  arise  with 
respect  to  ^*  excess  profits,'*  "  war  profits  '*  and 
"  undistributed  net  income  '*  taxes  imposed  by  the 
United  States. 

What  the  United  States  actually  does  is  to  levy 
income  taxes  upon  all  net  incomes  (subject  to  speci- 
fied credits  and  deductions)  and  to  levy  further  **  sur- 
taxes '*  upon  specified  parts  of  all  incomes  in  excess 
of  specified  amounts.     It  also  levies  *^  war  profits 
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taxes  "  on  specified  incomes  from  special  sources, 
**  excess  profits  taxes  "  on  specified  parts  of  certain 
incomes,  and  ^^  imdistribnted  net  income  taxes  ''  upon 
certain  parts  of  corporate  net  incomes.  In  every  case 
the  tax  is  a  tax  imposed  upon  and  measured  by  stated 
items  of  income.  I  regard  all  these  taxes  as  being 
based  upon  the  jurisdiction  conferred  upon  the  Fed- 
eral government  by  the  Sixteenth  Amendment  to  the 
United  States  Constitution  ^^  to  lay  and  coUect  taxes 
on  incomes,  from  whatever  source  derived,  without 
apportionment,  etc.*' 

The  Treasury  Department  in  a  recent  *  *  law  opin- 
ion*' (974;  1-20-662)  discussing  the  question  of 
whether    "  imdistributed   net   income   taxes  '*   were 

*  *  income  taxes  * '  within  the  meaning  of  those  words 
as  used  in  part  of  section  252  of  the  Federal  Revenue 
Act  of  1918  (Act  of  Feb.  24,  1919)  said:  ''  Section 
10  (a)  of  the  Act  of  September  8,  1916,  as  amended 
imposes  a  tax  upon  the  total  net  income  of  corpora- 
tions. This  net  income  is  obtained  by  excluding  or 
deducting  from  the  total  gross  income  certain  items. 
Section  10  (b)  of  the  Act,  as  amended,  imposes  an 
^  additional  tax. '  The  inference  is  that  this  tax  is 
also  an  income  tax.  It  is  imposed  by  the  same  section 
of  the  law  as  imposes  the  tax  upon  the  total  net  income 
of  corporations  and  is  imposed  under  Title  I  of  the 
1916    Act,    as    amended,    which    bears    the    caption 

*  Income  Tax.'  It  is  imposed  not  upon  the  total  net 
income  but  upon  such  net  income  reduced  by  such 
amount  as  is  distributed  or  *  is  actually  invested  and 
employed  in  the  business  or  is  retained  for  employ- 
ment in  the  reasonable  requirements  of  the  business 
or  is  invested  in  obligations  of  the  United  States 
issued  after  September  first,  nineteen  hundred  and 
seventeen.'  Since  the  undistributed  net  income  tax 
is  imposed  on  a  part  of  the  net  income  of  the  taxable 
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year,  it  is  an  income  tax  within  the  meaning  of  Section 
252  of  the  Revenue  Act  of  1918." 

The  reasoning  quoted  applies  equally  to  ^^  sur- 
taxes," *^  war  profits  taxes,"  ^*  excess  profits  taxes,'' 
and  *  *  undistributed  net  income  taxes. ' ' 

It  is  my  opinion,  therefore,  that  all  these  taxes 
should  be  regarded  as  **  income  taxes"  under  sub- 
division 3  of  section  360  of  the  New  York  Tax  Law, 
and  should  not  be  deductible  in  computing  net  income. 


In  the  Matter  of  the  Claim  of  Paolo  Genovbsb,  Ad- 
ministrator of  the  Goods,  Chattels  and  Credits  of 
Sebastiana  Priglise,  Widow  of  Frank  Priglise,  and 
General  Guardian  of  the  Infant  Children  of  Frank 
Priglise,  for  Compensation  under  the  Workmen's 
Compensation  Law  on  Account  of  the  Death  of  Said 
Frank  Priglise,  against  Fonda,  Johnstown  and 
Gloversville  Railroad  Company,  Employer  and 
Self-Insurer 

Case  No.  4277 

(State  Industrial   Commission;   September  4,  1919) 

•Flagman  killed  in  attempting  to  rescue  children  from  train  ap- 
proaching on  track  of  railroad  other  than  his  employer's — 
award  made  against  employer. 

Deoeasedi  a  flagman  at  a  railroad  crossingi  noticing  children 
crossing  the  tracks  of  another  railroad  running  parallel  to  the 
tracks  of  his  employer  at  a  time  when  a  fast  freight  train  was 
approaching,  rushed  forward  to  rescue  the  children  or  to  pre- 
vent them  from  reaching  a  point  of  danger  and  was  struck  by 
the  train  and  instantly  killed.  Award  made  against  deceased's 
employer  to  widow  and  children  of  deceased. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission,  at  Albany,  N.  Y.,  on  Jime  10, 


Genovbsb  v.  Fonda,  J.  &  G.  R.  R.  Co.        409 

State  Industrial  Commission  [Vol.  22] 

1918,  and  July  30, 1918,  and  at  th«  City  Hall,  Schenec- 
tady, N,  Y.,  October  14, 1918,  and  at  New  York  city  on 
March  10, 1919,  June  25, 1919,  and  September  4, 1919. 

Bernard  L.  Shientag,  counsel  to  State  Industrial 
Commission. 

Charles  S.  Nisbet,  attorney  for  employer  and  self- 
insurer. 

Paul  Qenovese,  brother  of  widow  of  Frank  Priglise. 

By  the  Commission. —  All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  and  award  as  follows: 

On  June  12,  1918,  the  day  when  Frank  Priglise  re- 
ceived the  injuries  which  resulted  in  his  death  he 
resided  at  10  North  Centre  street,  Schenectady,  N.  Y., 
and  was  employed  by  Fonda,  Johnstown  and  Olovers- 
ville  Railroad  Company,  engaged  in  the  operation  of 
an  electric  railroad  which  ran  between  Gloversville, 
N.  Y.,  and  Schenectady,  N.  Y. 

On  June  twelfth,  Frank  Priglise  was  working  for 
his  employer  as  a  flagman  or  a  watchman  at  Hardings 
crossing  near  Schenectady,  N.  Y.  The  employer 
operated  a  double  track  railroad,  and  at  the  said  Hard- 
ings crossing  its  railroad  paralleled  the  four-track 
railroad  operated  by  the  New  York  Central  Railroad 
Company.  The  rights  of  way  of  both  railroads  at  this 
point  were  contiguous  and  separated  by  a  line  fence. 
The  railroad  of  the  employer  was  south  of  the  right  of 
way  of  the  New  York  Central  Railroad  Company,  and 
the  north  rail  of  the  north  track  of  the  Fonda,  Johns- 
town and  Gloversville  Railroad  Company  at  the  scene 
of  this  accident  was  about  fifty  feet  from  the  south 
rail  of  the  south  track  of  the  New  York  Central  Rail- 
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road  Company.  The  highway  which  was  guarded  by 
Frank  Priglise  at  this  crossing  was  a  public  highway 
that  ran  diagonally  across  the  rights  of  way  of  the 
Fonda,  Johnstown  and  Gloversville  Railroad  Com- 
pany and  the  New  York  Central  Railroad  Company, 
and  was  guarded  at  its  intersection  with  the  north  line 
of  the  right  of  way  of  the  New  York  Central  Railroad 
Company  by  a  flagman  or  watchman  employed  by  the 
New  York  Central  Railroad  Company.  Frank  Priglise 
guarded  the  approach  to  this  crossing  from  a  south- 
erly direction,  while  the  flagman  or  watchman  em- 
ployed by  the  New  York  Central  Railroad  Company 
guarded  the  approach  to  the  crossing  from  a  northerly 
direction.  Shortly  prior  to  the  death  of  Frank 
Priglise  on  June  12,  1918,  a  freight  train  had  passed 
this  crossing  on  track  No.  4  of  the  New  York  Central 
Railroad  Company,  and  several  school  children  on  the 
north  side  of  the  New  York  Central  railroad  tracks 
proceeded  to  go  to  the  other  side  of  said  railroad 
crossing  and  over  the  tracks  of  the  employer  herein. 
When  they  arrived  at  a  point  about  in  the  middle  of 
the  right  of  way  of  the  New  York  Central  Railroad 
Company,  the  flagman  or  watchman  employed  by  said 
company  shouted  for  them  to  stop  and  look  out  for  a 
fast  freight  train  which  was  approaching  the  crossing 
from  the  west  running  at  a  high  rate  of  speed  on  track 
No.  1  of  said  railroad.  All  the  children  heeded  the 
warning  and  stopped  upon  the  crossing  at  a  place  of 
safety  except  two  boys:  Archie  Bryant,  about  ten 
years  of  age,  and  his  brother,  about  seven  years  of  age. 
They  attempted  to  cross  the  tracks  ahead  of  the  train, 
and  the  older  boy  succeeded,  but  his  younger  brother 
stumbled  and  fell  on  the  track  which  prompted  the 
older  brother  to  attempt  to  rescue  the  younger,  which 
he  succeeded  in  doing  only  to  be  subsequently  killed, 
by  having  his  head  come  in  contact  with  some  part 
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of  the  moving  train.  When  the  train  on  track  No.  1 
had  reached  a  point  about  300  feet  from  said  crossing, 
and  while  Frank  Priglise  was  on  said  crossing  at  a 
point  abont  at  the  line  which  separated  the  rights  of 
way  of  said  railroads,  he  noticed  the  danger  that  these 
children  were  in,  and  rushed  forward  to  rescue  them 
or  prevent  them  from  reaching  a  point  of  danger  on 
or  near  said  track  No.  1.  In  his  endeavor  to  rescue 
these  children  or  to  prevent  them  from  being  killed 
or  injured,  he  himself  was  struck  by  the  train  on  track 
No.  1,  and  was  instantly  killed. 

The  average  weekly  wage  of  Frank  Priglise  was 
seven  dollars  and  sixty-nine  cents. 

The  injuries  which  resulted  in  the  death  of  Frank 
Priglise  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

Due  notice  of  death  was  given  to  the  employer. 

Frank  Priglise  left  him  surviving  Sebastiana  Prig- 
lise, widow,  aged  thirty-six  years;  Carmello  Priglise, 
son,  aged  eleven  years ;  Angelo  Priglise,  son,  aged  ten 
years ;  Peter  Priglise,  son,  aged  six  years ;  Lucy  Prig- 
lise, daughter,  aged  five  years ;  Mary  Priglise,  daugh- 
ter, aged  three  years ;  and  Paul  Priglise,  son,  aged  one 
year,  the  claimants  herein. 

Sebastiana  Priglise,  widow,  died  on  April  7,  1919. 

Paolo  Qenovese  is  the  duly  appointed  administrator 
of  the  goods,  chattels  and  credits  of  Sebastiana 
Priglise,  widow  of  Frank  Priglise,  and  the  duly  ap- 
pointed general  guardian  of  the  infant  children  of 
Frank  Priglise,  deceased. 

Award  of  compensation  is  hereby  made  against 
Fonda,  Johnstown  and  Gloversville  Railroad  Com- 
pany, employer  and  self-insurer,  to  Paolo  Genovese, 
administrator  of  the  estate  of  Sebastiana  Priglise, 
widow  of  Frank  Priglise,  deceased  employe,  as 
follows:  To  Sebastiana  Priglise,  widow,  aged  thirty- 
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six  years,  at  the  rate  of  three  dollars  and  thirty-one 
cents  weekly  until  the  date  of  her  death  which  occurred 
on  April  7, 1919 ;  to  Carmello  Priglise,  son,  aged  eleven 
years;  to  Angelo  Priglise,  son,  aged  ten  years;  to 
Peter  Priglise,  son,  aged  six  years ;  to  Lucy  Priglise, 
daughter,  aged  five  years ;  to  Mary  Priglise,  daughter, 
aged  three  years ;  and  to  Paul  Priglise,  son,  aged  one 
year,  at  the  rate  of  forty-seven  cents  weekly  to  April 
7,  1919,  the  date  of  their  mother's  death,  and  there- 
after at  the  rate  of  eighty-five  and  four-tenths  cents  to 
each  child  of  the  deceased  until  they  shall  respectively 
arrive  at  the  age  of  eighteen  years ;  to  Eugene  Brown 
&  Son,  the  sum  of  ninety-eight  dollars  on  account  of 
the  funeral  expenses  of  Frank  Priglise,  deceased. 


In  the  Matter  of  the  Claim  of  Salvatore  Triscari  for 
Compensation  under  the  Workmen's  Compensation 
Law,  against  Huron  Stevedoring  Corporation,  Em- 
ployer and  Self -Insurer 

Case  No.  377174 

(State  InduBtrial  Commiasioni  September  29,  1919) 

A  longshoreman  disabled  with  acnte  trachitis  and  bronchitis 
caused  from  inhaliiig  vanadium  ore  dnst  while  unloading  a 
ship  is  entitled  to  an  award. 

This  claim  came  on  for  hearing  before  the  State  In- 
dustrial Conmiission  at  its  office,  230  Fifth  avenue, 
New  York  city,  on  July  1,  1919,  and  September  29, 
1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Conmiission. 


Tbisgabi  v.  Hubok  Stevedobinq  Cobp.      413 

State  Industrial  Commission  [Vol.  22] 

Ahny,  Van  Gordon  &  Evans,  attorneys  for  employer 
and  insurance  carrier. 

Claimant  in  person. 

By  the  Commission. — All  the  evidence  submitted  be- 
fore this  Commission  having  been  heard  and  duly  con- 
sidered, the  Commission  makes  its  conclusions  of  fact, 
award  and  decision,  as  follows : 

On  April  23,  1919,  the  day  on  which  Salvatore 
Triscari  sustained  the  injuries  herein  referred  to,  he 
resided  at  43  Oliver  street.  New  York  city,  and  was 
employed  as  a  longshoreman  by  Huron  Stevedoring 
Corporation,  with  office  and  principal  place  of  business 
at  46  Cedar  street,  New  York  dty;  said  corporation 
being  engaged  in  the  business  of  stevedoring. 

On  April  23, 1919,  while  the  said  Salvatore  Triscari 
was  engaged  in  the  regular  course  of  his  employment, 
while  working  as  a  longshoreman  in  the  hold  of  steam- 
ship Santa  Louisa  moored  at  pier  33  East  river.  New 
York  city,  he  was  unloading  vanadium  ore,  which 
wais  packed  in  small  bags,  and  in  the  process  of  un- 
loading said  bags,  dust  of  this  vanadium  ore  was  cast 
off  into  the  air,  and  polluted  the  air  in  the  hold  of  the 
ship  in  which  the  said  claimant  was  working,  so  as  to 
cause  the  said  claimant  to  inhale  this  dust,  thereby 
causing  him  to  be  disabled  with  acute  trachitis  and 
bronchitis  from  April  23,  1919,  to  June  20,  1919. 

The  average  weekly  wage  of  Salvatore  Triscari  was 
the  sum  of  thirty  dollars. 

The  injuries  sustained  by  Salvatore  Triscari  were 
accidental  injuries,  and  arose  out  of  and  in  the  course 
of  his  employment. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law,  but  inasmuch 
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as  the  employer  had  actual  knowledge  of  the  injury 
and  furnished  medical  attention,  the  employer  and 
self-insurer  was  not  prejudiced  by  the  lack  of  such 
notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
Huron  Stevedoring  Corporation,  employer  and  self- 
insurer,  to  Salvatore  Triscari,  injured  employee,  for 
eight  and  one-third  weeks,  covering  period  from  AprU 
23, 1919,  to  June  20, 1919,  at  the  rate  of  fifteen  doUars 
per  week,  and  this  case  is  hereby  closed. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law  is  hereby  excused  on  the 
ground  that  the  employer  and  self-insurer  was  not 
prejudiced  by  the  lack  of  such  notice,  if  any. 


In  the  Matter  of  the  Claim  of  Edna  M.  Pascal,  Widow, 
on  Behalf  of  Herself  and  Minor  Children,  for  Com- 
pensation under  the  Workmen's  Compensation  Law 
on  Account  of  the  Death  of  John  C.  Pascal,  against 
Ward  Baking  Company,  Employer,  and  Ocean  Acci- 
dent AND  Guarantee  Corporation,  Ltd.,  Insurance 
Carrier 

Death  Case  No.  1960218 

(State   IndoBtrial   Commission,   October  6,   1919) 

Strikes  —  assault  by  strikers  upon  loyal  employee  cansiiig  bis 
death  —  award  made  against  employer  and  insurance  carrier. 

The  salesmen  of  the  employer  were  on  strike.  Deceased  did 
not  go  ont  with  the  strikers  and  while  on  the  way  to  work  was 
set  upon  by  the  strikers  and  injured.  Two  days  thereafter  in 
attempting  to  go  upstairs  in  his  home  he  fainted  and  fell 
down  the  stairs  receiving  injuries  from  which  he  died.    HM, 
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that  the  injuries  which  resulted  in  his  death  were  accidental 
and  arose  out  of  and  in  the  course  of  his  employment.  Award 
made  against  employer  and  insurance  carrier. 

This  daim  came  on  for  hearing  before  the  State  In- 
dustrial Conunission  at  its  office,  230  Fifth  avenue. 
New  York  city,  on  October  6,  1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 

Robert  H.  Woody,  attorney  for  employer  and  insur- 
ance carrier. 

Samuel  Miller,  representing  claimant. 

By  the  Commission. —  All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered^  the  Commission  makes  its  conclusions  of 
fact  and  award,  as  follows : 

On  August  19, 1919,  the  day  on  which  John  C.  Pascal 
sustained  the  injuries  which  resulted  in  his  death  on 
August  24,  1919,  he  resided  at  428  Adelphi  street, 
Brooklyn,  and  was  employed  as  a  route  salesman  by 
Ward  Baking  Company,  with  plant  and  place  of  busi- 
ness at  802  Pacific  street,  Brooklyn,  N.  Y.;  said 
company  being  engaged  in  the  manufacture  of  bread 
and  cake. 

On  August  19,  1919,  the  salesmen  of  the  Ward  Bak- 
ing Company  were  on  strike,  and  due  to  the  said  strike 
the  employer  sent  motor  vehicles  to  carry  those  em- 
ployees who  remained  at  work  to  and  from  the  plant. 
The  deceased  on  numerous  occasions  previous  to  the 
date  of  the  accident  had  traveled  to  and  from  the 
plant  of  his  employer  in  one  of  these  vehicles  operated 
by  the  employer  for  the  benefit  of  the  employees  dur- 
ing the  strike,  but  on  the  morning  of  August  19, 1919, 
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the  said  automobile  did  not  call  for  the  deceased,  and 
following  ont  the  instructions  of  his  employer,  in 
walking  to  the  plant  of  his  employer  the  deceased 
traveled  along  Atlantic  avenue  and  Cumberrand 
street,  Brooklyn,  and  upon  reaching  the  intersection  of 
these  two  thoroughfares,  strikers  of  the  employer  set 
upon  him  and  assaulted  him,  as  a  result  of  which  he 
sustained  contusions  and  lacerations  of  the  nose,  hema- 
toma around  each  eye,  together  with  severe  shock. 

On  August  21,  1919,  while  at  home  the  deceased  at- 
tempted to  go  upstairs  to  the  bathroom,  and  feeling 
very  faint  and  dizzy,  and  trying  to  return  to  bed,  he 
fainted  and  fell  down  a  long  flight  of  stairs,  thereby 
fracturing  the  fifth  and  sixth  oervicle  vertebrae, 
thereby  causing  a  complete  paralysis  of  the  lower  ex- 
tremities, bladder  and  intestines,  and  as  a  direct  result 
of  the  accidental  injuries  sustained  by  him  on  August 
19, 1919,  he  died  on  August  24, 19i9. 

The  average  weekly  wage  of  John  C.  Pascal  was 
the  sum  of  twenty-three  dollars  and  eight  cents. 

The  injuries  which  resulted  in  the  death  of  John  C. 
Pascal  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

Due  notice  of  injury  was  given. 

John  C.  Pascal  left  him  surviving  Edna  Pascal, 
widow,  aged  thirty-eight  years;  John  C.  Pascal,  Jr., 
son,  aged  seventeen  years,  Clara  Pascal,  daughter, 
aged  fifteen  years,  S.  Adelaide  Pascal,  daughter,  aged 
thirteen  years,  and  William  A.  Pascal,  son,  aged  ten 
years,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against 
Ward  Baking  Company,  employer,  and  Ocean  Acci- 
dent and  Guarantee  Corporation,  Ltd.,  insurance 
carrier,  to  the  widow  and  minor  children  of  John  C. 
Pascal,  deceased,  as  follows:  To  Edna  M.  Pascal, 
widow,  aged  thirty-eight  years,  at  the  rate  of  six  dollars 
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and  ninety-two  and  fonr-tenths  cents  weekly,  during 
widowhood,  with  two  years*  compensation  in  one  snm 
npon  remarriage ;  and  to  John  C.  Pascal,  Jr.,  son,  aged 
seventeen  years  at  the  rate  of  two  dollars  and  eleven 
cents  weekly,  to  Clara  Pascal,  daughter,  aged  fifteen 
years,  to  S.  Adelaide  Pascal,  daughter,  aged  thirteen 
years,  and  to  William  A.  Pascal,  son,  aged  ten  years, 
at  the  rate  of  two  dollars  and  twelve  cents  weekly  to 
each,  until  they  shall  respectively  arrive  at  the  age  of 
eighteen  years ;  and  in  case  of  the  subsequent  death  of 
Edna  M.  Pascal,  widow,  then  the  payments  to  the 
children  shall  be  proportionately  increased  until  each 
child  shall  be  receiving  a  sum  equal  to  15  per  cent  of 
the  above  mentioned  average  weekly  wage ;  and  if  the 
payment  to  the  widow  shall  otherwise  cease,  or  if  the 
payments  to  any  child  cease  by  operation  of  law  or 
otherwise,  then  the  payments  to  each  of  the  remaining 
children  shall  be  increased  to  10  per  cent  of  the  said 
average  weekly  wage.  And  to  Edna  M.  Pascal  in  the 
sum  of  one  hundred  dollars  on  account  of  the  funeral 
expenses  of  John  C.  Pascal,  deceased. 


In  the  Matter  of  the  Claim  of  Fbank  Yodakib,  for 
Comx)ensation  under  the  Workmen's  Compensation 
Law,  against  Alex.  Smith  &  Sons  Carpet  Company, 
Employer  and  Self -Insurer 

Case  No.  1980786 

(State  Industrial  Commission,  November  ll,  1019) 

Disobedience  of  orders — not  necessarily  a  bar  to  compensation. 

Claimant  was  employed  as  a  weaver.  His  employer  em- 
ployed loom  fixers  and  claimant  was  forbidden  to  interfere  or 
adjust  any  of  the  machines  while  they  were  running  and  was 
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ordered  to  stop  his  machine  when  ont  of  order  and  call  upon 
the  proper  man  to  adjust  it.  He  disobeyed  his  orders  and  was 
injured  in  attempting  to  tighten  a  running  belt.  Held,  that  as 
the  tightening  of  the  belt  was  a  neoessary  incident  of  his  work 
his  injuries  arose  out  of  and  in  the  course  of  his  employment. 
Award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  New  York  city,  on  Novem- 
ber 11,  1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 

Wallin,  Beckwith  &  Edie,  attorneys  for  employer. 
Claimant  in  person. 

By  the  Commission. —  All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows : 

On  August  5, 1919,  the  day  on  which  Frank  Yodakis 
sustained  the  injuries,  herein  referred  to,  he  resided 
at  11  Jeflferson  street,  Yonkers,  N.  Y.,  and  was  em- 
ployed as  a  weaver  by  Alex.  Smith  &  Sons  Carpet 
Company,  with  plant  and  principal  place  of  business 
at  Palisade  avenue  and  Elm  street,  Yonkers,  N.  Y.; 
said  company  being  engaged  in  the  manufacture  of 
carpets. 

On  August  5,  1919,  while  the  said  Frank  Yodakis 
was  engaged  in  the  regular  course  of  his  employment, 
just  before  the  whistle  blew  for  the  starting  of  the 
day's  work,  the  claimant  put  his  arm  behind  a  belt 
guard,  while  the  belt  was  running,  for  the  purpose 
of  putting  some  substance  on  the  belt,  in  order  to 
tighten  the  belt,  which  was  slipping,  and  thereby  get 
greater  efficiency  out  of  his  machine,  and  in  so  doing 
his  left  forearm  was  caught  between  the  belt  and  tlie 


ToDAKis  V.  Smith  &  Sons  Cabpbt  Co.       419 

State  Industrial  Commission  [Vol.  22] 

pulley,  thereby  causing  him  to  sustain  a  fracture  of 
the  left  forearm,  which  disabled  him  from  August  5, 
1919,  to  November  11,  1919,  on  which  date  the  dis- 
ability still  continued 

The  employer  maintained  loom  fixers  to  look  after 
and  care  for  the  adjustment  of  the  belts  and  pulleys 
used  at  the  plant,  and  all  other  employees  were  for- 
bidden to  interfere  or  adjust  any  of  the  machines 
while  they  were  running,  and  were  ordered  to  stop 
their  machines  when  out  of  order,  and  call  upon  the 
proper  men  to  adjust  them  for  their  proper  running. 
This  rule  was  generally  known  to  the  employees,  and 
the  claimant  knew  that  he  was  forbidden  to  adjust 
his  machine  or  the  belt,  upon  which  he  sustained  the 
injury,  and  according  to  the  rules  of  his  employer  he 
should  have  called  upon  one  of  the  loom  fixers  to 
adjust  the  belt  in  question.  However,  the  tightening 
of  the  belt  in  question  was  a  necessary  incident  of 
the  work  of  the  claimant  and  did  not  take  the  claimant 
out  of  the  sphere  of  his  employment,  and  the  acci- 
dental injuries  which  he  sustained  in  fixing  the  said 
belt  arose  out  of  and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Frank  Yodakis  was 
the  sum  of  twenty-three  dollars  and  eight  cents. 

The  injuries  sustained  by  Frank  Yodakis  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of 
his  employment. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  the  time  prlBscribed 
by  section  18  of  the  Compensation  law,  but  inasmuch 
as  the  employer  had  actual  knowledge  of  the  injury 
and  furnished  medical  aid  and  attention,  the  employer 
and  self-insurer  was  not  prejudiced  by  the  lack  of  such 
notice,  if  any. 

Award  of  compensation  is  hereby  made  against 
Alex,  Smith  &  Sons  Carpet  Company,  employer,  and 
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self-insurer,  to  Frank  Todakis,  injured  employee,  for 
fourteen  weeks  at  the  rate  of  fifteen  dollars  per  week, 
covering  period  from  August  5, 1919,  to  November  11, 
1919,  and  this  claim  is  hereby  continued  for  further 
hearing. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law  is  hereby  excused  on  the 
ground  that  the  employer  and  self-insurer  was  not 
prejudiced  by  the  lack  of  such  notice,  if  any. 


In  the  Matter  of  the  Claim  of  Salvatore  Leonbruho, 
for  Compensation  under  the  Workmen  *s  Compensa- 
tion Law,  against  Champlain  Silk  MnjiS,  Em- 
ployer; Amerigak  Mutual  TiTabhiTty  Insurance 
Company,  Insurance  Carrier  , 

aaim  No.  590279 

(State  Indiistrial  Commiflsion,  December  8,  1019) 

An  employee  while  attending  to  his  work  and  injured  by  reason 
of  the  acts  of  two  of  his  co-employees  engaged  in  a  frolic  is 
entitled  to  compensation. 

This  claim  came  on  for  hearing  before  the  State  In- 
dustrial Commission  at  Glens  Falls,  N.  Y.,  on 
October  9,  1919,  and  November  17,  1919,  and  at  the 
office  of  the  Commission  at  Albany,  N.  Y.,  on  December 
8,  1919. 

Bernard  L.  Shientag,  counsel  to  State  Industrial 
Commission. 

Jeremiah  F.  Connor,  attorney  for  employer  and  in- 
surance carrier. 

Claimant  in  person. 
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By  the  Commission. —  All  the  evidence  snbmitted  be- 
fore the  Commission  having  been  heard  and  duly  con- 
sidered, the  Commission  makes  its  conclusions  of  fact, 
award  and  decision  as  follows: 

On  August  15,  1919,  the  day  when  Salvatore  Leon- 
bruno  received  his  injuries,  he  resided  at  Whitehall, 
N.  Y.,  and  was  employed  by  Champlain  Silk  MUls,  a 
corporation  engaged  in  the  business  of  manufacturing 
silk  yams,  with  a  plant  and  place  of  business  located  at 
Whitehall,  N.  Y.  Salvatore  Leonbruno  was  employed 
as  a  dresser  at  the  plant  of  his  employer. 

On  August  15, 1919,  Salvatore  Leonbruno  wes  work- 
ing for  his  employer  at  his  employer's  plant,  and  while 
engaged  in  the  regular  course  of  his  employment  clean- 
ing machinery  and  while  devoting  all  his  time  to  this 
occupation  two  fellow  servants  were  engaged  in  horse 
play  in  the  same  room  with  him,  and  one  of  his  fellow 
servants  threw  a  piece  of  apple  at  the  other,  and  the 
piece  of  apple  struck  Salvatore  Leonbruno  in  the  left 
eye,  tearing  the  iris  thereof,  and  producing  a  hem- 
orrhage in  the  exterior  chamber  of  the  left  eye.  At  no 
time  did  Salvatore  Leonbruno  participate  in  the  horse 
play  carried  on  by  his  fellow  servants,  nor  did  he  have 
knowledge  of  the  same.  The  injuries  he  received  dis- 
abled him  from  August  15,  1919,  to  October  6,  1919, 
and  on  that  date  he  was  still  disabled. 

The  average  weekly  wage  of  Salvatore  Leonbruno 
was  the  sum  of  twenty-eight  dollars  and  fifteen  cents. 

The  injuries  sustained  by  Salvatore  Leonbruno  were 
accidental  injuries,  and  arose  out  of  and  in  the  course 
of  his  employment. 

Written  notice  of  injury  was  not  given  to  the  em- 
ployer within  the  time  prescribed  by  section  18  of  the 
Compensation  Law,  but  neither  the  employer  nor  in- 
surance carrier  was  prejudiced  by  such  failure,  if  any. 
On  the  other  hand,  objection  to  the  failure  to  give  such 
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notice  not  having  been  raised  before  this  Commission 
at  the  hearing  of  this  claim,  written  notice  is  deemed 
to  have  been  waived  by  both  the  employer  and  insur- 
ance carrier. 

Award  of  compensation  is  hereby  made  against 
Champlain  Silk  Mills,  employer,  and  American  Mutual 
Liability  Insurance  Company,  insurance  carrier,  to 
Salvatore  Leonbruno,  injured  employee,  at  the  rate 
of  fifteen  dollars  per  week  for  a  period  of  seven  and 
one-sixth  weeks,  from  August  15,  1919,  to  October  6, 
1919,  and  this  claim  is  hereby  continued  for  a  further 
hearing. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law  is  hereby  excused 
on  the  ground  that  neither  the  employer  nor  insurance 
carrier  was  prejudiced  by  such  failure.  On  the  other 
hand,  failure  to  give  such  notice  is  deemed  to  have 
been  waived  by  both  the  employer  and  insurance 
carrier. 


In  the  Matter  of  the  Claim  of  Charles  Kohut,  for 
Compensation  under  the  Workmen's  Compensation 
Law,  against  Acme  Electric  Company  (J.  M.  Levy), 
Employer;  Manufacturers'  Liability  Insurance 
Company,  Insurance  Carrier 

Case  No.  277808 

(State  Indnstrial  Commission,  February  17,  1920) 
When  one  injury  cannot  be  considered  the  sequence  of  another. 

« 

Claimant  attributes  his  present  inability  to  work  to  an  ae- 
eident  sustained  about  the  28th  of  September,  1918.    After  this 
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aoeident  he  walked  to  a  railroad  station,  aooompained  by  a 
helper  and  took  the  train  to  New  York  and  went  to  his  home 
nnassisted.  He  subsequently  returned  to  work  and  in  the 
latter  part  of  December  had  a  stroke  of  paralysis  at  his  em- 
ployer's place  of  business,  which  he  claims  was  caused  by  the 
lifting  of  a  heavy  article  which  completed  the  injury  to  his 
brain  which  had  taken  place  the  preceding  September.  Held, 
that  even  if  the  paralysis  was  produced  by  an  extra  exertion 
the  long  lapse  of  time  between  the  injury  which  he  received  in 
September  and  the  date  of  his  stroke  of  paralysis  precludes  a 
finding  that  the  one  was  the  sequence  of  the  other.  Award 
denied. 


The  claimant  is  in  very  bad  shape  physically,  is 
concededly  nnable  to  do  work  of  any  amount  and  his 
disability  is  likely  to  be  long  continued.  He  seems  to 
have  a  complete  paralysis  of  one  side  of  his  body.  He 
attributes  his  inability  to  work  to  an  accident  which 
he  sustained  in  New  Jersey  on  or  about  the  28th  day 
of  September,  1918.  The  claimant  is  an  electrician  and 
was  sent  to  do  some  work  about  the  appliances  of  an 
elevator  at  Elizabeth,  N.  J.  His  work  necessitated  his 
working  on  top  of  the  elevator.  He  states,  and  there 
is  no  reason  to  disbelieve  his  statement,  that  as  the 
elevator  ascended  he  became  fearful  that  he  would 
be  crushed  between  the  top  of  the  elevator  «ind  the  roof 
and  in  passing  by  one  of  the  floors  he  jumped  from 
the  elevator  to  save  himself,  injuring,  as  he  supposes, 
his  spine  and  possibly  his  head.  The  claimant  walked 
to  the  railroad  station  accompanied  by  a  helper  and 
took  the  train  to  New  York  and  went  to  his  home  un- 
assisted. Subsequently,  he  returned  to  work  and 
worked  continuously  until  the  latter  part  of  December, 
1918.  He  states  that  his  work  after  his  alleged  acci- 
dent was  not  as  heavy  as  before,  but  this  is  denied  by 
his  employer  and  the  employer's  witnesses.  The  claim- 
ant in  the  latter  part  of  December  went  to  his  em- 
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ployer's  place  of  business  in  the  city  of  New  York  and 
there  had  a  stroke  of  paralysis.  It  is  his  claim  that 
this  stroke  of  paralysis  was  caused  by  the  lifting  of  a 
heavy  piece  of  machinery  which  completed  the  injury 
to  his  brain  which  had  taken  place  the  preceding 
September.  The  claim  is  resisted  on  the  ground  that 
the  claimant's  present  condition  is  not  due  to  an  in- 
dustrial accident. 

David  Batt,  for  claimant. 

W.  B.  McMichael,  for  insurance  carrier. 

Lyon,  Commissioner. —  It  was  strenuously  insisted 
at  the  hearings  that  the  claimant  had  carried  the 
burden  of  proof  in  this  case  on  the  following  theory  of 
the  accident.  While  the  accident  in  New  Jersey  in 
September  did  not  immediately  incapacitate  the  claim- 
ant and  in  fact  left  few  if  any  evidences  of  an  injury, 
it  is  the  theory  of  the  claimant  and  his  attorney  that 
the  fall  which  the  claimant  then  had  caused  a  rupture 
of  some  blood  vessel  in  the  brain  which  was  of  so  slight 
a  character  that  it  did  not  incapacitate  claimant,  but 
left  him  in  a  condition  to  continue  work,  although  with 
weakened  blood  vessels  of  the  brain,  and  that  in  this 
weakened  condition  of  the  blood  vessels  the  extra 
strain  which  the  claimant  underwent  by  the  lifting 
of  the  heavy  machinery  in  the  latter  part  of  December 
caused  a  further  brain  lesion  resulting  in  so  great  a 
hemorrhage  as  to  account  for  the  complete  paralysis 
of  one  side  of  the  claimant's  body. 

The  theory  is  ingenious  and  has  the  support  of  the 
testimony  of  one  physician  who  was  produced  by  the 
claimant,  but  I  think  it  is  altogether  too  tenuous  to 
support  a  claim  for  compensation.    In  the  first  place 
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the  whole  theory  seems  to  rest  for  its  buttressing, 
upon  proof  that  the  daimant  had  a  very  severe  strain 
on  the  day  in  question  in  the  latter  part  of  December. 
On  this  point  the  claimant  himself  swears  that  he  was 
engaged  in  lifting  a  heavy  machine  and  he  produces 
another  man  who  says  he  was  present  and  assisted  in 
lifting  the  machine.  Mr.  Levy,  the  manager  for  the 
Acme  Electric  Company  and  three  or  four  other  wit- 
nesses testified  positively  that  they  were  present  in 
the  room  when  Mr.  Kohut  had  his  stroke  of  paralysis 
and  they  all  denied  that  he  was  lifting  or  attempting 
to  lift  anything  whatsoever.  They  said  that  he  came 
into  the  room  and  almost  immediately  began  to  stagger 
and  would  have  fallen  had  he  not  been  caught. 

I  am  disposed  to  think  that  these  witnesses  are 
truthful  about  the  circumstances  of  the  case.  I  am 
willing  to  acquit  the  claimant  from  intentional  perjury 
because  his  physical  condition  now  is  such  that  he 
might  be  simply  mistaken  as  to  what  happened  on  the 
day  of  his  attack.  The  witness  which  he  produces  in 
support  of  his  story  proves  to  be  a  man  who  has  been 
discharged  by  the  employer  and  therefore  is  not  in  a 
very  friendly  attitude. 

Under  all  the  circumstances  I  think  a  finding  should 
be  made  that  the  claimant's  attack  in  December  was 
not  produced  by  any  extra  exertion  at  the  time,  but 
even  if  this  were  not  so  I  think  the  long  lapse  of  time 
between  his  injury  in  New  Jersey  and  the  date  of  his 
attack  in  New  York  would  preclude  the  Commission 
from  finding  that  one  was  the  sequence  of  the  other. 
It  seems  to  me  that  if  the  accident  in  New  Jersey  had 
been  sufficient  to  cause  a  hemorrhage  of  the  brain,  how- 
ever slight,  some  serious  manifestation  of  that  hem- 
orrhage would  have  shown  itself  in  less  than  three 
months.    I  had  come  to  this  conclusion  myself  before 
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I 

our  medical  department  had  gone  over  the  medical 
testimony  and  furnished  us  with  its  opinion,  I  now 
find  on  looking  through  the  folder  that  Dr.  Lewy 
agrees  with  this  view  of  the  case. 

There  is  no  question  but  that  the  claimant  is  badly 
disabled  and  is  badly  in  need  of  money.  The  case 
appeals  to  one's  sympathy  very  powerfully,  but  I  am 
of  the  opinion  that  on  the  proofs  it  is  impossible  to 
make  an  award  in  this  case  because  there  is  no  con- 
vincing evidence  that  the  accident  to  the  claimant  in 
September  in  New  Jersey  is  the  cause  of  his  present 
condition,  and  I,  therefore,  advise  that  an  award  be 
denied. 

On  the  17th  day  of  February,  1920,  the  Commission 
acted  on  the  foregoing  matter  in  accordance  with  the 
foregoing  opinion. 

Boyle,  Sayer  and  Perkins,  Commissioners,  concur. 


In  the  Matter  of  the  Claim  of  Pasqualb  Lallos,  for 
Compensation  under  the  Workmen's  Compensation 
Law,  against  Hudson  Terminal  Barber  Shop,  Em- 
ployer 

Case  No.  304191 

(State  Industrial  Commission,  March  9,  1920) 

A  barber  is  not  a  prof eseional  man  but  might  be  called  a  skilled 
workman  and  comes  witbin  section  2  of  the  Workmen's  Oom- 
pensation  Law  as  amended  by  chapter  634  of  the  Laws  of 
1918. 

Boyle,  Commissioner. —  This  is  a  ease  that  was 
heard  before  Deputy  Commissioner  Curtis,  Two 
points  were  raised  by  the  employer : 
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1.  That  the  claimant,  a  barber,  did  not  come  within 
the  purview  of  the  amendment  to  the  Compensation 
Law  of  May  13, 1918  (Laws  of  1918,  chap.  634),  which 
is  in  the  nature  of  a  blanket  provision  added  to 
the  other  statutory  definitions  of  ^^  hazardous  em- 
ployments'*  in  section  2  of  the  Compensation  Law. 
The  new  provision  is  as  follows:  "  All  other  employ- 
ments not  hereinbefore  enumerated  carried  on  by  any 
person,  firm  or  corporation  in  which  there  are  en- 
gaged or  employed  *  *  *  in  the  same  business  or 
in  or  about  the  same  establishment,  either  upon  the 
premises  or  at  the  plant  or  away  from  the  plant  of  the 
employer,  under  any  contract  of  hire,  express  or 
implied,  oral  or  written,  except  farm  laborers  and 
domestic  servants. '' 

An  opinion  by  the  Attorney-General  (1918,  Vol. 
3190;  16  State  Dept.  Bep.  346)  as  to  the  application  of 
the  new  provision  reads  in  part  as  follows:  **  The 
term  ^  workmen  or  operatives  '  would  seem  to  have  a 
more  restricted  meaning  than  that  of  ^  employee, '  and 
to  refer  to  laborers,  mechanics  or  artisans  who  do 
manual  labor,  and  not  to  clerks  or  those  engaged  in 
professional  work,  and  it  is  my  opinion  that  the  courts 
will  so  construe  if 

2.  Failure  to  notify  the  employer  within  the  statu- 
tory time  limit.  The  latter  point  was  not  pressed  at 
the  hearing  before  the  Commission.  The  deputy  Com- 
missioner foimd  that  notice  was  given  to  the  claim- 
ant's immediate  superior  and  that  the  employer  was 
not  prejudiced  by  failure  to  file  a  written  notice.  This 
finding  is  amply  supported  and  should  not  be  dis- 
puted. 

Counsel  for  the  employer  raises  the  novel  point  that 
a  barber  is  in  the  nature  of  a  professional  practitioner 
and  draws  upon  the  history  of  the  trade  to  support 
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his  contention.  Briefly,  he  finds  an  analogy  to  the 
medical  profession  from  a  historical  standpoint  be- 
cause barbers  in  their  earlier  experiences  practiced 
blood-letting  and  minor  surgery.  He  emphasized  as  a 
point  of  difference  between  a  barber  and  an  ordinary 
workman  or  artisan  the  fact  that  the  barber  deals 
with  the  care  of  people's  bodies  like  an  undertaker  or 
doctor,  while  workmen  or  artisans  deal  with  things. 

While  interesting,  the  view  of  counsel  for  the  em- 
ployer is  not  convincing.  By  hair-splitting  processes 
we  might  liken  the  functions  of  almost  any  workman, 
mechanic,  or  artisan  to  similar  functions  of  the  pro- 
fessional man  or  clerk.  The  barber  undergoes  no 
educational  tests  nor  is  he  required  to  have  a  license 
to  work  at  his  business.  He  might  be  called  a  skilled 
workman  but  certainly  he  does  not  fall  into  the  dass 
of  professional  men  merely  because  he  wields  certain 
instruments  or  tools  successfully. 

After  the  hearing  on  October  6,  1919,  decision  was 
reserved  and  Deputy  Commissioner  Curtis  wrote  an 
opinion  under  date  December  8, 1919,  with  the  conclu- 
sion of  which  I  agree,  it  being  in  harmony  with  the 
view  herein  expressed.  The  case  should  be  referred 
back  to  the  deputy  Commissioner  to  make  an  award. 

Lynch,  Sayer,  Phillips  and  Perkins,  Commissioners, 
concur. 
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Message  op  the  Govebnob  Acoompanying  the  Eepobt 
OF  the  Begonstbuotion  Commission  ok  the  Hous- 
ing Situation 

(Transmitted  to  the  Legislature,  March  26,  1920) 

To  the  Legislature: 

We  have  been  a£9icted  since  the  war  period  with  all 
kinds  of  profiteers.  Those  who  have  taken  advantage 
of  our  necessities  in  food,  in  clothing,  in  ahnost  every 
essential  in  life,  and  particularly  now  in  the  matter 
of  rents.  We  can  find  a  protection  for  ourselves  from 
the  clothing  profiteer  by  doing  without,  and  making 
our  old  clothes  go  a  little  further.  We  have  found 
some  measure  of  protection  from  the  food  profiteer  by 
seeking  out  the  large  markets  in  which  to  bargain  for 
food.  But  the  dweller  in  another  man's  house  is  help- 
less when  it  comes  to  profiteering.  Nothing  is  more 
certain  in  life  than  rent  day  and  when  it  comes  around 
we  must  pay.  Profiteering  landlords  are  unpatriotic. 
They  are  displaying  the  same  spirit  of  greed  and 
selfishness  that  has  been  an  underlying  cause  of  the 
difficulties  through  which  we  have  been  passing  in  the 
last  five  years.  They  are  a  class  which  desires  to  make 
money  illegitimately,  rather  than  to  earn  it. 

Greed  for  power  convulsed  the  world.  Following  in 
the  wake  of  war,  greed  for  money  is  rocking  the 
foundation  stones  upon  which  Democratic  government 
rests.  If  it  continues,  we  might  well  say  that  we  have 
returned  to  the  law  of  the  cave  man — the  law  of  the 
sharpest  tooth,  the  angriest  growl  and  the  greediest 
maw. 

At  the  beginning  of  my  term  of  office,  I  spoke  of 
the  need  for  setting  the  State  on  its  way  to  finding  a 
constructive  solution  of  its  housing  difficulties,  then 
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only  just  becoming  apparent  in  acute  form.  Later,  in 
appointing  the  Reconstruction  Conmaission,  I  espe- 
cially charged  it  with  the  duty  of  framing  a  permanent 
housing  program  for  the  State.  Soon  after  the  ap- 
pointment of  the  Conunission  an  acute  housing  situa- 
tion developed,  due  to  the  effects,  then  just  made  evi- 
dent, of  a  shortage  of  dwellings  caused  by  the  cessa- 
tion of  building  operations  during  the  war.  Building 
ceased — but  not  the  normal  growth  of  the  popula- 
tion. 

Tour  own  Honorable  Bodies,  becoming  conscious  of 
this  condition  late  in  the  legislative  session,  appointed 
a  joint  legislative  committee  on  housing  and  rent 
profiteering. 

At  last  we  have  a  social  problem  to  solve  whose 
pressure  has  been  felt  by  rich  and  poor  alike  and  it  is 
largely  due  to  that  fact  that  there  is  such  readiness  to 
seek  a  remedy — and  such  sympathy  here  in  the  Legis- 
lature as  well  as  throughout  the  State,  for  the  enact- 
ment of  the  broadest  kind  of  legislation  that  holds 
forth  any  hope  of  meeting  the  situation. 

Of  course  the  upheaval  due  to  the  war  has  altered 
our  living  conditions.  It  has,  however,  and  most 
fortunately,  also  made  a  change  in  our  attitude  and 
brought  about  a  willingness  to  consider  new  respon- 
sibilities for  the  State  differing  somewhat  from  our 
deep-rooted  policy  of  individualism. 

Last  summer  during  the  special  session  of  the  Legis- 
lature called  to  ratify  the  Suffrage  Amendment,  four 
statutes  were  enacted  that  we  were  assured  held  a 
certain  remedy  for  the  housing  situation  as  it  existed 
at  that  time.  The  first  liberalized  the  Savings  Bank 
Law  and  permitted  savings  banks  to  loan  money  on 
buildings  in  the  course  of  construction. 

The  second  extended  the  period  of  notice  from  ten 
to  twenty  days  in  the  interest  of  tenants  holding  over. 
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The  third  permitted  a  stay  to  be  granted  in  sum- 
mary proceedings  against  a  tenant  on  making  a 
deposit  according  to  the  amount  of  rent  due. 

The  fourth  made  a  radical  change  in  the  Tenement 
House  Law,  and  permitted  the  alteration  of  a  certain 
class  of  houses,  which  we  were  informed  would  make 
possible  accommodations  for  20,000  families. 

I  am  not  in  a  position  to  say  what  relief  grew  out 
of  the  three  first  mentioned  statutes  but  the  amend- 
ment to  the  Tenement  House  Law,  which  was  expected 
to  bring  the  greatest  relief,  failed  in  its  purpose  as 
records  show  that  not  more  than  six  operations  were 
undertaken  under  its  provisions. 

There  are  two  distinct  and  fundamental  divisions  to 
the  housing  problem.  It  is  by  no  means  so  simple  as 
it  seems.  There  is  the  immediate,  pressing  shortage 
of  dwellings.  This  is  the  primary  cause  of  high  rents 
and  affords  opportunities  to  the  sharks  that  always 
stand  ready  to  prey  upon  the  people  and  to  profiteer 
by  their  necessities ;  and  there  is  the  permanent  hous- 
ing problem  of  the  State,  complicated,  and  requiring 
a  constructive  program  of  years  of  effort  and  study 
to  make  progress.  And  even  these  two  divisions  of 
the  problem  differ  in  their  solutions  in  the  large  city 
of  New  York  and  in  the  cities  and  towns  outside. 

Attention  centers  on  the  housing  shortage  and  the 
abnormally  high  rents  it  causes.  These  are  prevalent 
in  every  comer  of  the  State.  But  majxy  of  the  com- 
munities are  alive  to  the  real  solution — which  is  more 
houses,  and  have  arranged  in  most  praiseworthy  man- 
ner to  provide  it.  Housing  corporations  have  been 
formed  through  the  progressive  efforts  of  Chambers 
of  Commerce  and  co-operation  by  business  men,  to 
arrange  to  loan  to  home  builders  the  necessary  financ- 
ing for  their  undertakings. 

Large   scale  undertakings  are  being  intelligently 
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planned,  that  being  the  only  possible  way  for  building 
at  all  with  the  present  high  costs  and  I  am  certain 
that  the  spring  will  see  great  activity  throughout  the 
State.  No  better  type  of  citizen  or  more  stable  kind 
of  worker  exists  than  the  man  who  has  a  stake  in 
his  own  home. 

Poughkeepsie,  Lockport,  Elmira,  Cohoes,  Albany, 
Jamestown,  and  many  others,  all  have  such  building 
programs  worthy  of  encouragement  and  I  hope  no 
obstacle  will  arise  to  block  them. 

Even  in  New  York  city  a  program  of  building 
might  go  forward  were  there  not  so  many  discourage- 
ments to  those  engaged  in  the  industry.  Instability 
of  labor  conditions,  shortage  and  high  cost  of 
materials,  are  all  involved  in  the  present  stagnation  of 
the  building  market  there.  It  should  be  possible  for 
those  engaged  in  the  industry  to  come  together  and 
overcome  the  material  obstacles  to  an  increased 
program. 

Last  May  I  stated  that  more  building,  properly 
undertaken,  was  the  only  real  remedy,  and  I  stiU 
think  so.  I  should  like  to  see  a  more  earnest  effort 
made  among  those  in  the  building  trades  to  eliminate 
the  trade  obstacles,  and  I  am  certain  that  money  and 
other  interests  needed  will  be  forthcoming. 

In  the  meantime,  we  have  a  temporary  situation  that 
must  be  met.  To  do  it  serious  consideration  should 
be  given  to  any  measure  that  seems  to  afford  relief. 
No  doubt  the  Joint  Legislative  Committee  of  your 
Honorable  Bodies,  after  seven  months  of  study,  will 
have  some  solution  to  offer.  I  am  ready  to  go  with 
you  as  far  as  the  Constitution  of  the  State  permits. 

On  the  other  hand,  all  parties  to  the  industry  ought 
to  stretch  a  point.  The  loaning  institutions  ought  to 
be  reconciled  to  the  higher  costs  and  recognize  them 
actually  in  figuring  the  percentages  of  their  loans,  and 
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labor  and  employers  in  the  building  trades  should  lay 
aside  their  quarrels  and  wait  a  time  when  strikes 
would  not  affect  so  many  of  their  own  people,  before 
forcing  issues  that  might  well  be  laid  aside  in  the 
public  interest. 

This  acute  situation  arouses  us  to  the  permanent 
housing  problem  and  our  responsibilities  towards  its 
solution. 

« 

In  this,  we  are  not  facing  a  new  situation.  We  are 
distinctly  dealing  with  conditions  that  have  arisen 
over  a  period  of  many  years,  and  we  should  capitalize 
for  the  State  the  best  thought  and  the  most  recent 
experience  along  these  lines.  The  temporary  amelio- 
ration of  our  acute  difficulties  in  meeting  this  housing 
shortage  and  the  consequent  raising  of  rents,  does  not 
reach  the  fundamental  causes  of  the  present  housing 
crisis. 

Let  us  not  lose  sight  of  the  fact  that  one  very  large 
part  of  the  population  of  the  State  has  not  had  any 
new  homes  built  for  it  in  many  years.  With  increas- 
ing cost  both  of  land,  building  materials,  and  labor, 
we  cannot  look  forward  to  the  possibility  of  supplying 
the  workers  of  the  State  with  decent  homes  in  whole- 
some environments  unless  we  make  some  fundamental 
changes  that  will  encourage  workers  to  build  their  own 
homes,  that  will  assist  in  working  out  plans  of  co- 
operative ownership,  and  that  will  enable  such  large- 
scale  planning  of  model  dwellings  as  will  prove  eco- 
nomically sound,  executed  in  such  manner  that  the 
dwellings  are  safeguarded  against  excessive  profits  on 
the  investment,  and  that  rental  values  are  kept  within 
a  reasonable  return. 

The  Housing  Conmiittee  of  the  Reconstruction  Com- 
mission has  made  a  very  careful  study  of  the  whole 
housing  problem  as  affected  by  present  and  possible 
methods  of  financing,  city  planning,  land  values,  taxes 
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and  assessments,  modem  types  of  buildings,  and  the 
congestion  of  population  in  our  cities.  The  report  of 
the  Commission,  with  its  fundamental  reconmienda- 
tions,  is  transmitted  to  you  herewith. 

I  call  your  special  attention  to  the  figures  presented 
in  the  report  on  New  York  City.  They  prove  that  by 
actual  demolition  of  old  buildings  there  are  today 
nearly  four  hundred  less  apartments  than  a  year  ago. 
In  other  words,  there  has  been  so  little  dwelling  con- 
struction, that  the  number  of  available  apartments 
has  not  remained  equal  to  that  of  January,  1919,  and 
the  new  ones  constructed,  due  to  old  ones  destroyed, 
have  not  caught  up  with  the  demand,  but  there  are, 
by  actual  count,  less  apartments  available  than  a  year 
ago. 

In  other  cities  of  the  State  the  shortage  is,  pro- 
portionately, no  less  acute. 

That  part  of  the  Reconstruction  Commission's 
report  which  deals  with  the  survey  of  the  tenement 
house  districts  of  New  York,  and  which  pictures 
present  conditions,  points  out  only  too  clearly  the 
evils  from  which  we  are  suffering.  The  conditions 
become  apparent  when  we  realize  the  figures.  In  1916 
there  were  over  50,000  vacancies  in  the  old  law  tene- 
ments in  New  York  —  meaning  houses  which  were  built 
more  than  twenty  years  ago,  and  which  were  not 
subject  to  the  improvements  called  for  by  the  Tene- 
ment House  Law.  Over  30,000  of  these  have  since 
been  occupied.  Such  vacancies  as  existed,  and  those 
that  still  exist  are  in  houses  that  are  not  habitable  by 
human  beings,  but,  due  to  the  fearful  shortage,  people 
are  being  driven  down  and  down  and  packed  tighter 
and  tighter  at  the  bottom. 

This  must  eventually  have  a  most  evil  effect  upon 
our  population.  Since  this  class  of  housing  can,  under 
no  circumstances  be  considered  profitable,  no  private 
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investor  will  ever  build  it  again,  and  it  is  for  the  relief 
of  these  conditions  more  than  any  other  that  a  per- 
manent housing  program  is  necessary. 

As  one  phase  of  this  that  may  give  relief,  I  transmit 
to  you  herewith  also  a  program  for  a  housing  competi- 
tion to  be  carried  on  under  the  joint  auspices  of  the 
Reconstruction  Commission  and  the  Joint  Legislative 
Committee  on  Housing,  whose  purpose  you  will  see,  is 
set  forth  as  a  competition  among  architects  to  en- 
deavor to  find  an  economical  solution  for  the  utiliza- 
tion of  these  old  blocks  of  houses.  The  purpose  of  the 
competition  is  to  see  whether  it  will  be  profitable  for 
private  ownership  to  utilize  them,  or  whether  the 
situation  with  relation  to  this  is  so  hopeless  that  all 
we  can  do  is  tear  them  down  and  rebuild.  It  will  be 
of  great  value,  even  in  the  present  crisis,  if  some 
means  of  utilizing  these  houses  and  making  them 
habitable  is  found,  because  alterations  can  be  much 
more  quickly  accomplished  than  new  building  projects, 
and  the  saving  in  time  may  help  us  to  get  an  improved 
situation. 

The  Commission  has  presented  a  majority  and 
minority  report.  The  majority  report  provides  for 
the  creation  of  unpaid  local  housing  boards,  or 
agencies,  in  cities  having  a  population  of  more  than 
ten  thousand,  and  also  recommends  a  co-ordinating 
State  agency  equipped  to  advise  on  matters  relating 
to  housing,  city  planning,  building  code  regulation, 
and  methods  of  finance.  This  agency,  in  my  opinion, 
might  well  be  placed  in  the  Industriar  Commission, 
and  no  new  governmental  division  need  be  created. 
The  local  boards  could  be  made  up  of  officials  con- 
cerned with  housing  and  a  few  citizens  of  understand- 
ing and  ability  to  deal  with  the  problem. 

The  minority  report  concurs  in  the  creation  of  such 
bureaus,  but  differs  somewhat  in  its  interpretation. 
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Other  recommendations  made  will  receive  your  care- 
ful study,  I  have  no  doubt,  and  I  will  be  pleased  to 
confer  with  you  as  to  the  best  methods  for  carrying 
this  program  into  effect. 

I  urge  upon  you  to  consider  this  report  carefully 
and  to  enact  into  law  its  recommendations  as  speedily 
as  possible  to  the  end  that  we  may  have  not  only  tem- 
porary relief  but  a  constructive  policy  for  the  future. 
We  have  been  proceeding  for  years  on  an  ostrich 
policy  with  relation  to  housing.  We  have  hidden  our 
heads  in  the  sand,  and  refused  to  look  the  situation 
in  the  face,  and  now  it  has  become  such  that  it  is 
forcing  itself  on  our  attention  in  no  uncertain  terms, 
and  I  fear  great  suffering  if  we  do  not  take  action. 

(Signed)        Alfred  E.  Smith. 


Message  op  the  Governor  Transmitting  the  Report 
OP  the  New  York,  New  Jersey  Port  and  Harbor 
Development  Commission 

(Transmitted  to  the  Legislature,  March  29,  1920) 

To  the  Legislature: 

I  have  the  honor  to  transmit  to  you  herewith  the 
report  of  the  New  York,  New  Jersey  Port  and  Harbor 
Development  Commission,  dated  March  19,  1920, 
together  with  the  proposed  compact  between  New  York 
and  New  Jersey  recommended  by  the  Commission  as 
agreed  upon  by  legislative  sub-committees  from  the 
two  States  of  New  York  and  New  Jersey. 

The  Commission  was  appointed  under  chapter  426, 
Laws  of  1917,  of  the  State  of  New  York,  and  under 
chapter  130,  Laws  of  1917,  of  the  State  of  New  Jersey. 
The  legislation  provided  that  the  three  commissioners 
from  each  State  were  **  to  negotiate  or  agree  upon  a 
joint  report,  recommending  a  policy  to  be  pursued  by 
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the  state  of  New  York,  the  state  of  New  Jersey  and 
the  United  States  by  legislative  enactment  or  treaty 
or  otherwise,  to  the  end  that  said  port  (Port  of  New 
York)  shall  be  eflSciently  and  constructively  organized 
and  furnished  with  modem  methods  of  piers,  rail  and 
water  and  freight  facilities  and  adequately  protected 
in  the  event  of  war.  Before  making  such  report,  such 
commission  shaU  make  a  thorough  investigation  of 
port  conditions  in  this  country  and  shall  take  and  em- 
ploy such  engineering,  legal  or  other  professional  skill 
and  assistance  as  it  may  need  for  the  effective  working 
out  of  a  comprehensive  and  adequate  interstate  and 
federal  port  policy,  to  meet  conmiercial  needs  in  times 
of  peace  and  the  protection  of  the  harbor  and  adjacent 
localities  in  times  of  war/' 

Under  the  foregoing  provisions,  it  is  the  duty  of  the 
Conunission : 

1.  To  recommend  a  policy  to  be  pursued  by  the  two 
States  which  will  secure  an  efficient  and  constructive 
organization  of  the  port  of  New  York. 

2.  To  make  a  study  of  existing  methods  and  facili- 
ties of  the  port  and  to  recommend  a  plan  which  will 
secure  **  modem  methods  of  piers,  rail  and  water  and 
freight  facilities,*'  not  only  for  present  requirements 
but  one  which  by  expansion  will  meet  future  growth. 

On  January  29,  1919,  at  a  conference  held  at  the 
Executive  Mansion  between  the  Governor  of  New 
Jersey  and  myself,  the  members  of  the  Bi-State  Com- 
mission and  the  leaders  of  the  Legislature,  the  matter 
of  the  policy  to  be  pursued  by  both  States  was  dis- 
cussed and  the  form  of  a  treaty  or  compact  between 
the  two  States  was  taken  up  and  the  first  draft  pre- 
sented for  consideration.  At  this  conference,  it  was 
agreed  that  a  commission  from  each  State,  represent- 
ing the  Legislature,  should  be  appointed  to  assist  the 
Port  and  Harbor  Development  Commission  in  revising 
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the  draft  of  the  compact  so  that  it  might  be  presented 
in  complementary  form  to  the  Legislatures  of  both 
States.  I  appointed  such  a  conmiission  under  resolu- 
tion of  the  Legislature,  and  the  Governor  of  New 
Jersey  appointed  a  like  commission.  The  two  com- 
missions have,  I  understand,  been  at  work  since 
January  19,  1919,  and  the  compact  accompanying  the 
report  of  the  Port  and  Harbor  Development  Conamis- 
sion  is  in  the  form  agreed  upon  between  the  two  legis- 
lative commissions.  I  am  advised  that  a  bill  authoriz- 
ing the  signing  of  the  compact  was  introduced  at 
Trenton  on  Monday  night  and  that  a  similar  bill  was 
introduced  in  the  Senate  and  Assembly  of  this  State 
March  twenty-third.  I  am  advised,  also,  that  legisla- 
tion authorizing  the  Governors  of  the  two  States  to 
appoint  the  commissioners  provided  for  in  the  com- 
pact is  to  be  introduced  in  the  Legislatures  of  both 
States. 

The  physical  plans  for  the  development  of  the  port 
will  be  presented,  I  am  informed  by  the  Commission, 
in  July.  The  compact  as  now  drawn,  however,  pro- 
vides that  the  powers  of  the  port  authority  are  not 
to  be  exercised  until  such  a  comprehensive  plan  has 
been  approved  by  both  States  and  by  the  municipality 
affected,  and  the  municipalities  within  the  port 
district,  especially  the  city  of  New  York,  are  left  free 
to  proceed  with  the  development  of  port  and  terminal 
facilities  of  their  own. 

Article  IX  provides  that,  *  *  Nothing  contained  in 
this  agreement  shall  impair  the  powers  of  any  munici- 
pality to  develop  or  improve  port  and  terminal  facili- 
ties;" and  article  X,  relating  to  the  adoption  of  the 
comprehensive  plan,  provides  that,  '*  No  city  within 
the  Port  District  shall  be  bound  by  the  comprehensive 
plan  unless  and  until  it  has  approved  of  the  same," 
and  even  after  the  adoption  of  the  plan,  no  modifica- 
tion thereof  can  be  made  except  with  the  approval  of 
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the  municipality  directly  affected.  The  compact  also 
provides  (Articles  IV  and  XXII)  that  the  Board 
of  Estimate  and  Apportionment  of  the  City  of  New 
York  shall  select  for  appointment  two  of  the  three 
commissioners  from  the  State  of  New  York,  who  must 
be  resident  voters  of  the  city  of  New  York.  Other 
articles  in  the  proposed  compact  safeguard  the  munici- 
palities'  waterfront  properties. 

When  this  matter  was  under  consideration  last 
year,  a  year's  delay  was  asked  on  behalf  of  the  State 
of  New  York  in  order  that  the  matter  might  be  further 
considered.  The  further  consideration  has  now  been 
had  and  good  faith  with  the  State  of  New  Jersey, 
which  has  postponed  its  own  plans  pending  the  con- 
sideration of  the  questions  of  policy  involved  in  the 
compact,  requires  that  the  State  of  New  York  shall 
take  action  upon  this  matter  at  this  session.  The 
matter  of  port  development  is  critical.  It  affects  the 
housing  problems;  it  affects  the  cost  of  living;  it 
affects  the  cost  of  doing  business  within  the  port  of 
New  York;  business  is  leaving  New  York  because  of 
inadequate  facilities,  and  rival  ports  are  taking  ad- 
vantage of  delays  in  the  development  of  New  York's 
plans  in  order  to  strengthen  their  own  position.  Our 
most  active  competitors  in  this  direction  are  the  cities 
of  Baltimore,  Philadelphia  and  New  Orleans. 

Action  upon  this  matter  of  important  policy  in  deal- 
ing with  one  of  the  great  assets  of  the  State  and  the 
Nation  is  imperative.  As  pointed  out  by  the  Bi-State 
Commission  in  the  report  which  I  transmit  herewith, 
the  matter  of  determining  the  policy  which  shall  be 
pursued  by  the  two  States  is  logically  the  first 
problem;  the  details  of  the  physical  plan  can  come 
later. 

I  especially  urge  upon  your  Honorable  Bodies  that 
you  give  this  matter  your  immediate  consideration. 

(Signed)     Alfbed  E.  Smith, 
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Message  op  the  Governor  Transmitting  the  Reports 
OP  A  Commission  Relating  to  Securities  Offered  to 

THE  PURLIC  for  INVESTMENT 

(Transmitted  to  the  Legislature,  April  1,  1920) 

To  the  Legislature: 

At  the  last  session  of  the  Legislature  there  was  pre- 
sented a  bill  providing  for  certain  publicity  and  State 
regulation  in  connection  with  securities  offered  to  the 
public  for  investment. 

While  the  bill  failed  of  enactment,  it  suggested  a 
need"  for  such  legislation  in  this  State  and  on  Sep- 
tember twenty-fifth  of  last  year,  I  requested  Mr.  A. 
Barton  Hepburn,  Mr.  Charles  H.  Sabin,  Mr.  William 
H.  Porter,  Mr.  William  H.  Remick,  Mr.  Alfred  J. 
Johnson,  Mr.  John  J.  Pulleyn,  Mr.  John  Godfrey 
Saxe,  Mr.  George  V.  McLaughlin,  Mr.  Laurence 
McGuire,  Mr.  James  J.  Hoey,  Mr.  Mortimer  L.  Schiff, 
and  Mr.  Edwin  C.  Vogel  to  serve  on  a  committee  to 
study  the  matter  and  suggest  remedial  legislation. 

The  Commission  gave  of  its  time  during  the  fall  of 
last  year  and  recently  submitted  its  report.  The 
report  comes  to  me  in  two  forms ;  one  representing  the 
conclusions  of  the  majority  of  the  committee  and  one 
representing  those  of  the  minority. 

I  am  transmitting  to  your  Honorable  Bodies  with 
this  message  both  reports  for  such  study  and  action 
as  you  see  fit  in  the  premises.  I  am  unable  to  make 
specific  recommendations  myself  as  I  am  without  any 
definite  knowledge  of  this  subject  but  I  feel  very 
strongly  that  the  investing  public  should  be  protected 
by  all  the  safeguards  that  the  State  can  throw  around 
the  business  of  offering  securities  to  the  public  with- 
out unnecessary  or  undue  interference  with  proper 
and  legitimate  business  enterprises. 

(Signed)     Alfred  E.  Smith. 
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In  the  Matter  of  the  Petition  of  Atjbtjrn  and  Syracuse 
Electric  Railroad  Company,  under  Subdivision  1, 
Section  49,  Public  Service  Commissions  Law,  for 
Permission  to  Increase  Passenger  Fares 

Case  No.  6074 

(Public  Service  Commission,  Second  District,  March  9,  1920) 

Street  railroads  —  seven  cent  urban   fare  allowed   for  limited 
period. 

In  the  year  1918,  a  city  waived  the  fare  restrictions  under 
franchises  granted  to  the  street  railroad  company  and  the  fare 
was  increased  after  investigation  by  the  Commission  to  six 
cents  on  the  urban  lines.  In  January,  1920,  the  city  further 
waived  the  fare  restrictions  under  certain  conditions  so  as  to 
permit  a  fare  not  exceeding  seven  cents  on  the  urban  lines 
after  investigation  by  the  Commission.  The  conditions  affect- 
ing the  company  and  the  method  of  apportioning  expenses 
of  urban  and  interurban  business  including  freight  service 
reviewed  and  held,  as  the  operation  within  the  city  with  a 
six  cent  fare  shows  a  considerable  deficit  without  deducting 
interest  on  bonds,  a  seven  cent  fare  is  permitted  for  urban 
service  for  a  period  of  three  years  unless  voluntarily  reduced 
or  changed  by  order  of  the  Commission. 

Nottingham,  Nottingham  &  Edgcomb   (by  Ernest 
J.  Edgcomb),  attorneys  for  applicant. 

William  J.  Harvie,  general  manager  of  applicant. 

William  S.  Elder,  corporation  counsel,  for  the  city 
of  Auburn.  . 

J.  P.  Jaeckel,  city  manager  of  Auburn,  N.  T. 

Irvine,  Commissioner. —  This  case  presented  first  in 
1917  sought  an  increase  in  rates  within  the  city  of 
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Auburn  and  within  the  city  of  Syracuse  from  five 
cents  to  six  cents.  December  31,  1918,  the  increase 
was  permitted  in  the  city  of  Auburn  and  inmiediately 
adjoining  territory.  Petition  of  Auburn  S  Syracuse 
Electric  Railroad  Company,  7  P.  S.  C.  Rep.  (2d 
Dist.)  371;  18  State  Dept.  Rep.  346.  The  peti- 
tioner now  asks  further  increase  within  the  same 
territory  to  seven  cents.  The  operations  within  the 
city  of  Auburn  are  conducted  under  various 
franchises  granted  to  the  applicant  and  its  predeces- 
sors, some  of  which,  at  least,  contain  provisions  re- 
stricting the  fare  to  be  charged  within  the  territory 
herein  involved  to  five  cents.  This  restriction  was  in 
1918  waived  so  as  to  permit  the  Commission  after  in- 
vestigation and  if  found  necessary  to  authorize  a  rate 
of  six  cents.  The  city  of  Auburn  on  January  13, 1920, 
further  waived  such  restrictions,  under  certain  condi- 
tions, so  as  to  permit  a  further  investigation  and  a 
fare  not  to  exceed  seven  cents  within  the  same  limits. 
The  Auburn  and  Syracuse  Railroad  Company  oper- 
ates the  city  system  within  the  city  of  Auburn.  Its 
so-called  city  lines  are  entirely  within  the  city  except 
for  two  extensions,  each  leading  some  distance  outside 
the  city  limits  to  the  southward  to  a  point  at  the  foot 
of  Owasco  Lake  and  one  line  leading  out  an  exten- 
sion of  Franklin  street  eastwardly  from  the  city  to 
Soule  Cemetery.  The  company  also  operates  an  in- 
terurban  line  from  the  center  of  Auburn  into  the  city 
of  Syracuse  entering  the  city  of  Syracuse  over  tracks 
of  the  New  York  State  Railways.  The  interurban 
cars  enter  and  leave  the  city  of  Auburn  by  means  of 
the  Franklin  street  line.  Local  city  cars  furnish 
service  by  the  two  roads  to  Owasco  Lake.  There  is 
also  local  car  service  on  the  Franklin  street  line  to 
a  point  near  the  eastern  city  limits  where  the  com- 
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pany  maintains  car  houses.     From  this  point  east- 
wardly  to  and  from  Soule  Cemetery  the  local  service 
is  performed  by  the  interurban  cars.    The  sole  diffi- 
culty in  examining  the  financial  results  of  the  city 
operation  is  in  making  a  proper  apportionment  of 
the  expenses  between  the  interurban  line  and  the  city 
system.    It  is  true  that  the  Owasco  Lake  lines  present 
some  features  of  extra-city  operation  but  they  are 
operated  as  a  part  of  the  city  system  by  local  cars 
and  the  traffic  is  essentially  urban  in  character.  There 
is  no  reason  why  these  lines   and  their  operation 
should  not  be  considered  an  integral  part  of  the  city 
system.    On  the  interurban  line  the  tariffs  are  so  con- 
structed as  to  yield  a  city  fare  between  all  points 
from  Soule  Cemetery  to  the  Auburn  terminus  with 
transfer  privileges  as  upon  their  city  lines.    In  the 
revenues  presented  there  is,  therefore,  credited  to  tlie 
city    operation    a    city    fare    for    every    interurban 
passenger  carried  on  interurban  cars  into  or  out  from 
the  city.    It  is,  therefore,  proper  to  consider  the  in- 
terurban line  as  far  as  Soule  Cemetery  as  a  part  of 
the  city  system  both  as  to  revenues  and  expenses. 
The  evidence  was  presented  on  behalf  of  the  appli- 
cant upon  the  same  theory  as  in  the  application  of 
December,  1918.    This  method  was  then  accepted  by 
the  Conamission  as  fair  for  the  purpose  in  view  but 
Commissioner    Cheney   added :    *  *  If    any   errors    of 
judgment  have  been  made  in  this  apportionment,  they 
have  been  such  as  tend  to  increase  the  apparent  net 
revenue  of  the  city  lines. '*     The  case  then  seemed 
so  urgent  that  the  Commission  thus  accepted  the  show- 
ing after  it  had  been  found  on  examination  to  work 
no  possible  injustice  to  the  city.    Inasmuch  as  the  city 
rates  may  very  likely  again  be  called  in  question  and 
there  may  arise  controversies  over  interurban  rates  it 
is  now  felt  that  in  this  examination  an  effort  should 
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be  made  to  establish  a  basis  of  accounting  which  can 
be  observed  in  future  cases  where  different  interests 
might  be  presented  for  consideration. 

In  addition  to  the  passenger  business  the  company 
operates  freight  cars  between  Auburn  and  Syracuse. 
In  the  former  case  the  city  operation  was  credited 
with  a  proportion  of  the  freight  revenue.  This  was 
ascertained  on  a  mileage  basis.  The  freight  line  is 
twenty-seven  miles  in  length  and  three  miles  are  west 
of  Soule  Cemetery.  The  city  therefore  was  credited 
with  one-ninth  of  the  freight  revenue  and  expenses 
were  apportioned  as  in  the  case  of  passenger  opera- 
tion. The  freight  business  is  exclusively  interurban. 
We  are  here  dealing  solely  with  urban  passenger  rates. 
To  apportion  freight  revenues  to  city  operations 
would  lead  to  their  reduction  from  interurban 
revenues  should  a  question  as  to  the  latter  arise.  We 
think  a  better  method  is  to  exclude  altogether  freight 
revenues  from  the  calculations,  to  charge  against  the 
interurban  operations  a  proper  proportion  of  main- 
tenance of  way  and  structures  and  power  and  to 
deduct  altogether  from  the  city  operating  expenses 
this  proportion  and  the  wages  of  freight  motormen 
and  conductors.  This  has  been  done.  The  apportion- 
ment of  maintenance  of  way  and  power  is  based  on 
the  weighted  car  basis,  that  is  to  say,  by  using  the 
proportion  that  the  product  of  the  weight  of  the 
freight  cars  multiplied  by  the  distance  travelled  bears 
to  the  weight  of  all  cars  multiplied  by  the  distance 
travelled.  This  ought  to  afford  an  approximately 
exact  apportionment  of  the  two  items.  This  correc- 
tion, while  necessary  for  the  purposes  above  stated, 
is  not  suffcient  in  amount  to  affect  the  determina- 
tion of  the  case  now  before  us. 

Another  adjustment  of  more  serious  practical  con- 
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sequence  is  that  of  apportioning  general  and  mis- 
cellaneous expenses.  The  company  charged  to  the  city 
operation  a  sum  based  upon  the  proportion  that  the 
city  revenues  bear  to  the  entire  revenues.  This 
method  is  one  not  infrequently  used  but  as  related  to 
operating  expenses  it  is  clearly  defective  as  involv- 
ing the  .assumption  that  expenses  are  necessarily  ap- 
portioned to  revenues.  If  this  were  true  there  could 
be  no  basis  whatsoever  for  fixing  rates  because  what- 
ever they  might  be  the  expenses  would  rise  or  fall 
with  the  increase  or  reduction  of  the  revenue.  There 
is  no  method  very  satisfactory  of  apportioning  such 
general  expenses  but  on  the  whole  a  more  nearly 
accurate  result  can  be  attained  by  assuming  that  the 
general  and  miscellaneous  expenses  are  proportioned 
to  the  allocable  expenses.  This  method  has  been  pur- 
sued with  the  result  of  charging  against  the  city 
operation  for  the  year  1919  about  $9,000  more  than 
appears  in  the  company's  exhibits. 

In  other  respects  than  those  above  mentioned  the 
method  adopted  in  1918  has  been  pursued.  Direct 
allocations  are  made  wherever  practicable  and  where 
appraisements  have  been  necessary  they  are  based 
upon  generally  accepted  methods  set  forth  at  length 
in  the  evidence  of  the  auditor  of  the  company.  To 
repeat  them  here  would  require  unnecessary  detail. 
So  adjusted  we  obtain  the  following  income  account 
for  the  city  system  as  hereinabove  defined  for  the  year 
1918,  when  the  five  cent  fare  was  in  effect  for  nearly 
the  entire  year,  and  for  1919  when  the  six  cent  fare 
was  in  effect. 
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Auburn  and  Syracuse  Electric  Railroad  Company. 

Statement  of  Income — Increased  Fare  Zone 
(Revised  from  Company's  Exhibits) 

Twelve  montha  ended  December  31 
1918  1010 

Earnings: 
Revenue  from  transportation : 

Passenger  revenue $218,507  93    $259,895  80 

Chartered  car  revenue . .  69  00  162  31 

Total $218,576  93    $260,058  11 

Other  street  railroad  revenue : 

Advertising  and  other  priv- 
ileges         $989  40        $1,760  15 

Rent  from  tracks  and  facili- 
ties         6,020  82  6,057  87 

Rent  from  buildings  and 
other  property 392  80  472  36 

Park  and  resort  revenue . .      4,475  00 

Total $11,878  02        $8,290  38 

Gross   earnings  from  opera- 
tion     $230,454  95    $268,348  49 

Operating  expenses: 
Maintenance    of  way   and 

structures  $41,129  39  $38,631  47 

Maintenance  of  equipment    29,399  64  31,321  39 

Conducting  transportation  146,206  57  155,335  68 

Traffic  6,668  58  1,571  39 

General  and  miscellaneous    30,160  00  43,418  00 

Total $253,564  18    $270,277  93 
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_  _  ,  .1  ^     Twelve  montha  ended  December  31 

Net  earnings  from   railroad         i®*®  iw* 

operation    •$23,109  23      •$1,929  44 

Less  taxes  accrued 10,917  29         9,669  03 

Income    less    operating    ex- 
penses and  taxes •$34,026  52    •$11,598  47 

Non-operating  revenue: 

Interest  revenue $3,682  98        $3,859  43 

Miscellaneous    1,052  85  806  86 

Total $4,735  83        $4,666  29 

Gross  income  ^$29,290  69      ^$6,932  18 

Deductions  from  income,  ex- 
cept interest 

Track  and  terminal  priv- 
ileges       $4,800  00 

Subway  rental 1,718  76 

Total  $6,518.76 

Income  applicable  to  capital 
investment  ^$35,809  45     ^$6,932  18 


This  shows  a  deficit  from  railroad  operation  under 
the  six  cent  fare  of  $1,929.44,  a  deficit  after  paying 
taxes  of  $11,598.47,  and  of  income  applicable  to  capital 
investment  of  $6,932.18.  Interest  on  bonds  is  not 
deducted.  On  the  face  of  this  showing  no  inquiry 
into  the  value  of  the  property  is  necessary.  The  city 
system  is  of  very  considerable  extent  and  the  equip- 
ment seems  adequate  and  in  good  condition.  It  is 
certainly  entitled  to  earn  some  return  and  more  than 


• 
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can  be  hoped  under  present  conditions  even  from  the 
proposed  increase  in  fare.  Furthermore,  the  evidence 
shows  that  the  platform  men  are  receiving  lower 
wages  than  those  generally  prevailing  on  similar 
systems.  They  seek  an  increase  and  the  company 
believes  that  the  increase  is  proper  and  should  be 
allowed  if  the  company  has  the  means  to  allow  it.  This 
will  further  increase  expenses.  The  result  is  very 
clear  and  the  application  must  be  granted. 

Under  the  terms  of  the  city's  waiver  the  franchise 
restrictions  are  waived  for  a  period  of  three  years. 
It  is  also  provided  in  effect  that  the  city  may  at  any 
time  within  that  period  apply  to  the  Commission  for 
a  reduction  in  rates.  With  this  right  reserved  to 
the  city  the  order  should  be  that  the  new  rate  be 
permitted  for  a  period  of  three  years  from  the  date 
of  the  order  imless  before  that  time  it  should  be 
volimtarily  reduced  by  the  company  or  should  be 
changed  by  order  of  the  Conmiission. 

In  conclusion,  it  may  not  be  amiss  to  repeat  an 
admonition  given  already  to  some  other  companies 
under  similar  conditions,  that  is,  that  as  there  seems 
now  to  be  no  prospect  of  early  return  to  conditions 
formerly  considered  normal  in  finance  and  prices,  the 
best  efforts  of  the  company  should  be  given  to  devising 
means  of  reducing  expenses  without  impairment  of 
service.  Not  that  the  Commission  deems  the  present 
expenses  excessive  as  compared  with  other  systems 
operating  under  present  methods;  they  are  not  so; 
but  because  it  is  felt  that  some  improvements  in  the 
methods  themselves  are  imperatively  necessary. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  same  day  made  the  following  order: 

By  the  Commission. —  Upon  the  facts  found  and  for 
reasons  stated  in  accompanying  opinion,  it  is 
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Ordered,  1.  That  for  a  period  of  three  years  from 
the  date  of  this  order,  unless  before  that  time  it  is 
changed  by  order  of  this  Commission,  seven  cents 
shall  be  the  maximum  fare  which  may  be  charged  by 
the  Auburn  and  Syracuse  Electric  Railroad  Company 
for  the  transportation  of  any  adult  passenger  between 
any  two  points  reached  by  its  car  lines  operated 
within  its  Auburn  zone,  which  zone  shall  include  all 
car  lines  operated  locally  within  the  city  of  Auburn, 
N.  Y.,  including  the  lines  operated  between  Auburn 
and  Owasco  Lake,  also  the  interurban  line  operated 
between  Auburn  and  Soule  Cemetery. 

Ordered,  2.  That  the  Auburn  and  Syracuse  Electric 
Bailroad  Company  is  hereby  authorized  to  file,  effec- 
tive on  not  less  than  three  days*  notice  to  the  public 
and  the  Commission,  and  in  accordance  with  the  regu- 
lations contained  in  this  Commission  *s  circular  No.  68 
as  amended,  a  passenger  fare  schedule  amending  or 
superseding  its  effective  passenger  tariff  P.  S.  C. — 
2  N.  Y. —  No.  34  and  effective  supplement  thereto,  and 
therein  provide  fares  applicable  in  its  Auburn  zone 
which  are  not  inconsistent  with  this  order. 


In  the  Matter  of  the  Complaint  of  Hokatio  G.  Glen 
of  the  City  of  Schenectady,  against  Mohawk  Edison 
Company,  Inc.,  as  to  Practice  in  Respect  to  Electric 
Wires  in  Buildings  being  Enclosed  in  Metal  Pipes; 
the  Placing  of  Electric  Meters 

Case  No,  7067 

(Public  Servioe  Commission,  Second  District,  March  9,  1020) 

Electric   light   companies  —  may   not   arbitrarily   direct   where 
meters  shall  be  placed  —  reasonable  regulations  as  to  protec- 
tion of  wires  —  Pnblic  Service  OommiisionB  Law,  §  66,  snbd.  6. 
While  an  electric  light  company  may  insist  upon  the  suffi- 
ciency and  safety  of  the  equipment  of  the  applicant  it  has 

29 
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no  right  to  dictate  as  to  the  place  in  the  building  where  the 
proposed  consumers  shall  install  a  meter  except  that  the  meter 
shall  be  placed  so  as  to  be  readily  accessible  without  danger 
to  the  employees  of  the  company  desiring  to  read  or  inspect  it 

The  company  cannot  require  the  placing  of  meters  in  cellars 
provided  the  customer  furnishes  a  place  within  the  premises 
which  is  safe  and  reasonably  accessible. 

Unprotected  wires  being  dangerous  the  company  may  insist 
that  the  wires  from  the  service  to  the  meters  be  run  through 
iron  conduits. 


Horatio  G,  Glen,  the  complainant  in  person. 

D.  E.  Peck  (Law  Department  General  Electric 
Company,  Schenectady),  for  the  respondent. 

KELLOGG,  Commissioner. —  In  this  proceeding  the 
complainant,  in  behalf  of  himself  and  other  property 
owners  in  the  city  of  Schenectady,  criticises  certain 
regulations  adopted  and  practices  followed  by  the 
respondent,  in  regard  to  the  location  of  meters  and 
placing  of  wires  in  iron  conduits. 

By  regulations  of  the  company  adopted  September 
1,  1915,  and  renewed  March  1,  1919,  it  assumes  to 
prescribe  certain  requirements  as  to  the  place  in  which 
meters  should  be  located  in  buildings,  and  as  to  the 
protection  of  wires  by  enclosing  same  in  iron  conduits. 
The  regulations  require,  with  certain  exceptions,  the 
installation  of  meters  in  cellars.  They  also  require 
that  *'A11  wires  from  the  service  to  the  meter  must  be 
run  in  exposed  iron  conduits  not  smaller  than  three- 
fourths  inch.'* 

By  requiring  the  installation  of  the  meter  in  the 
cellar,  and  the  placing  of  the  wires  in  iron  conduits 
from  the  point  where  they  attach  to  the  upper  part 
of  the  building,  running  thence  down  along  the  side  of 
the  building  and  into  the  cellar  to  the  meter,  the  cost 


Glen  v.  Mohawk  Edison  Co.,  Inc.  451 

Public  Service  Commission,  Second  District.     [Vol.  22] 

of  construction  is  somewhat,  although  not  materially, 
increased  and  the  presence  of  the  conduit  on  the 
outside  of  the  building  is  claimed  to  be  unsightly. 

In  instances  where  a  tenant  has  moved  out  of  a 
building,  and  the  meter  which  was  placed  to  the  upper 
stories  of  the  building  has  been  removed,  the  company 
has  sometimes  insisted  on  having  the  wiring  in  the 
house  rearranged  so  that  the  meter  may  be  placed  in 
the  cellar  before  rendering  service  to  a  subsequent 
tenant.  This,  together  with  the  construction  of  the 
conduit  to  protect  the  wires,  has  entailed  upon  the 
land  owner  an  expense  which  is  said  to  be  unrea- 
sonable and  unnecessary. 

The  issues  joined  upon  this  complaint  and  answer 
are  placed  directly  within  the  jurisdiction  of  this  Com- 
mission by  subdivision  5  of  section  66  of  the  Public 
Service  Connnissions  Law,  which  provides,  among 
other  things,  in  reference  to  gas  and  electrical  corpora- 
tions, that :  *  *  Whenever  the  commission  shall  be  of 
opinion  •  •  •  that  •  *  •  the  acts  or  regulations  of 
any  such  •  •  •  corporation  •  •  *  are  unjust,  un- 
reasonable •  *  •  or  in  anywise  in  violation  of  any 
provision  of  law,  the  commission  shall  determine  and 
prescribe  •  •  •  the  just  and  reasonable  acts  and 
regulations  to  be  done  and  observed." 

The  problem  involved  requires  for  its  solution  the 
examination  and  determination  of  the  rights  respec- 
tively of  the  lighting  corporation  and  the  prospective 

consumer. 

By  article  7  of  the  Transportation  Corporations 
Law  certain  valuable  rights  are  given  to  this  class  of 
corporations  in  reference  to  various  matters,  includ- 
ing valuable  privileges  as  to  the  occupancy  of  public 
streets  and  public  places,  with  the  consent  of  the 
municipal  authorities.  In  view  of  these  valuable  and 
necessary  rights  granted  to  such  corporations,  certain 
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duties  are  imposed  upon  them  for  the  benefit  of  the 
public. 

By  section  62  a  very  imi)erative  and  unquestionable 
duty  is  imposed  upon  electric  light  corporations,  in 
reference  to  furnishing  of  gas  and  electricity  to  the 
owner  or  occupant  of  any  building  or  premises  within 
one  hundred  feet  of  its  wires.  This  duty  is  imposed 
notwithstanding  that  there  may  be  unpaid  bills  due 
from  a  previous  tenant,  and  an  onerous  penalty  is 
prescribed  for  the  neglect  to  furnish  electric  light  for 
ten  days  after  demand  therefor.  This  penalty  is  fixed 
at  the  sum  of  ten  dollars  plus  five  dollars  for  each 
additional  day  of  delay  after  the  first  ten  days. 
.  This  severe  penalty  has  been  strictly  applied  by 
the  courts,  notably  of  late  in  the  Court  of  Appeals  in 
the  case  of  Tismer  v.  New  York  Edison  Company,  de- 
cided February  24,  1920  (228  N.  Y.  156),  in  which  a 
judgment  against  the  company  for  three  years  of 
penalties,  the  full  period  of  the  statute  limitations, 
was  sustained.  In  that  case  the  company  insisted  that 
the  prospective  customer  should  furnish  a  certificate 
of  approval  of  the  board  of  underwriters,  which  board 
required  the  payment  of  a  fee  of  two  dollars  and  fifty 
cents  before  issuing  the  certificate,  which  small  amount 
the  prospective  customer  refused  to  pay. 

This  duty  of  furnishing  electric  light,  imposed  upon 
corporations  formed  for  that  purpose,  is  accompanied 
with  the  privilege  on  the  part  of  the  company  of  going 
at  all  times  into  a  building  where  such  light  is  being 
furnished,  for  the  purpose  of  examining  meters, 
fixtures  and  other  fittings,  and  a  preliminary  deposit 
can  be  demanded  to  secure  payment  for  the  current 
furnished,  and  upon  refusal  or  neglect  at  any  time  to 
pay  for  the  service,  the  company  may  enter  upon  the 
premises  and  remove  the  meter. 

The  duty  to  serve  the  public,  recognized  by  the 


Glek  v.  Mohawk  Edison  Co.,  Iko.  453 

Public  Service  Commissioiii  Second  District.     [Vol.  22] 

penalty  prescribed  by  the  statute,  results  not  alone 
from  this  statute,  but  arises  from  the  acceptance  of 
the  franchise  by  a  corporation.  People  ex  rel.  Cayuga 
Power  Corporation  v.  Public  Service  Commission,  226 
N.  Y.  527,  and  cases  cited  on  p.  532. 

The  only  restrictions  upon  this  right  to  demand 
and  receive  electric  light  from  such  a  lighting 
corporation,  growing  out  of  the  nature  of  the  transac- 
tion is  the  right  of  the  company  to  insist  upon  the 
sufficiency  and  safety  of  the  equipment  of  the 
applicant.  This  right  of  the  company,  following  a 
decision  in  regard  to  a  similar  right  of  a  gas  company, 
as  determined  in  the  Court  of  Appeals  in  Schmeer  v. 
Gas  Light  Co.,  147  N.  Y.  529,  has  been  recognized  by 
the  courts. 

In  a  case  decided  by  the  First  District  Commission, 
December  24,  1918,  a  question  as  to  the  right  of  an 
electric  corporation  to  prescribe  conditions  additional 
to  those  of  the  statute,  was  discussed  at  length  by 
Chairman  Hubbell.  Matter  of  Bronx  Oas  d  Elec- 
tric Co.,  18  State  Dept.  Rep.  95,  108.  After  re- 
viewing the  various  safeguards  provided  by  the 
law  itself,  he  proceeds  as  follows :  *  *  It  would 
thus  seem  that  the  Legislature  itself  has  under- 
taken to  regulate  and  prescribe  in  great  detail 
the  conditions  precedent  to  the  right  of  a  person 
to  receive  electric  service  and  the  obligation  of 
the  utility  to  furnish  service.  These  conditions 
cannot  be  increased  by  the  utility,  any  more  than  they 
can  be  diminished  by  the  consumer,  and  when  a  con- 
sumer has  complied  with  the  statutory  regulations  he 
becomes  entitled  to  have  service  furnished  to  him,  the 
only  recognized  qualifications  being  that  the  company 
may  make  reasonable  rules  and  regulations  as  to  the 
sufficiency  and  safety  of  the  equipment  of  the  person 
applying  for  gas  and  electricity.     Tismer  v.  New 


454  Stais  Department  Repobts 

[Vol.  22]     Public  Service  Commissioiii  Second  District 

York  Edison  Co.,  170  App.  Div.  647.  Once  a  con- 
sumer has  complied  with  the  pre-requisites  of  the 
statute,  he  may  not  lawfully  be  denied  service  by  the 
company.  People  ex  rel.  Perceval  v.  Public  Service 
Commission,  163  App.  Div.  705." 

There  may  be,  however,  a  further  qualification  of 
this  absolute  right  of  the  prospective  customer  to 
demand  electric  lighting  service  inherent  in  the  nature 
of  the  contract,  and  that  is  that  the  meter  must  be  so 
placed  as  to  be  readily  accessible  without  danger  to 
an  employee  of  the  company  desiring  to  read  or 
inspect  the  same.  But  beyond  this  the  company 
cannot  go  under  the  provisions  of  law.  It  has  no  right 
to  dictate  as  to  the  place  in  his  building  where  a  land 
owTier  shall  provide  for  the  installation  of  a  meter 
except  to  the  limited  extent  above  indicated.  This 
would  seem  to  be,  under  the  authorities  referred  to, 
a  matter  upon  which  the  individual  land  owner  may 
exercise  his  taste  and  judgment,  and  as  to  which  the 
company  cannot  interfere  so  long  as  the  meter  is  not 
placed  in  a  dangerous  or  inaccessible  position. 

It  would  seem  therefore  that  the  requirements  that 
the  meter  should  be  placed  in  cellars  in  the  city  of 
Schenectady  is  beyond  the  power  of  the  company  to 
demand  or  enforce,  and  that  an  insistence  upon  such 
a  requirement  would  render  the  company  liable,  under 
the  statute,  to  the  penalty  prescribed  if  the  prospec- 
tive customer  provides  a  place  which  is  safe  and  rea- 
sonably accessible. 

As  to  the  requirement  for  the  installation  of  the 
wires  from  the  service  to  the  meter  in  an  iron  conduit, 
another  question  arises.  The  evidence  indicates  that 
unprotected  wires  are  dangerous.  This  danger  may 
be  avoided  by  the  installation  required.  Therefore, 
this  regulation  is  entirely  within  the  power  of  the 
company,  and  should  be  respected  and  enforced. 
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If  the  foregoing  is  correct,  an  order  should  be 
entered  herein,  determining  and  prescribing  that  the 
requirements  that  the  meter  shall  be  installed  in  the 
cellar,  or  any  other  arbitrarily  designated  place  in  a 
building,  is  unjust  and  unreasonable,  and  in  violation 
of  law,  and  that  a  regulation  providing  for  the  instal- 
lation of  meters  at  any  place  within  a  building  which 
is  safe  and  reasonably  accessible,  shall  be  deemed  to 
be  adequate;  and  that  all  wires  from  the  service  to 
the  meter  must  run  in  iron  conduits. 

All  concur. 


In  the  Matter  of  the  Petition  of  Antoni  Licewicz  (also 
Known  as  Anthony  Lynch)  under  Chapter  667, 
Laws  of  1915,  for  a  Certificate  of  Public  Convenience 
and  Necessity  for  the  Operation  of  a  Stage  Route 
by  Auto  Busses  in  the  Cities  of  White  Plains  and 
New  Bochelle  (it  Being  Proposed  that  the  Boute 
Shall  Also  Be  Operated  Between  Said  Cities) 

Case  No.  7307 

(Public  Service  Commission,  Second  District,  March  9,  1920) 

Stage  line  —  when  certificate  of  public  conyenience  and  necessity 
will  not  be  granted. 

Where  the  route  of  a  proposed  automobile  stage  line  will 
compete  with  the  trolley  lines  between  the  termini  in  two  cities 
and  substantially  parallel  them  for  nearly  one-half  of  the  dis- 
tance and  where  the  trolley  lines  show  a  loss  in  operation  a 
certificate  of  public  convenience  and  necessity  will  not  be 
granted  for  the  stage  line. 

Eben  H.  P.  Squire,  attorney  for  appellant,  Antoni 
Licewicz,  also  known  as  Anthony  Lynch,  who  also 
appears  in  person. 
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Addison  Scoville,  attorney  for  Westchester  Electric 
Bailroad  Company. 

L.  S.  Miller,  for  New  York,  Westchester  and  Boston 

Bailroad  Company. 

« 

Eugene  F.  McKinley,  attorney  for  Westchester 
Street  Bailroad  Company  and  New  York  and  Stam- 
ford Bailroad  Company. 

Fennell,  Conamissioner. — ^Antoni  Licewicz  (also 
known  as  Anthony  Lynch),  a  resident  of  White  Plains, 
desires  to  conduct  an  auto  bus  route  from  the  business 
center  of  White  Plains  to  the  business  center  of  New 
Bochelle,  a  distance  of  about  ten  miles.  He  has 
received  municipal  consents  for  such  purpose  from 
both  cities.  The  portion  of  the  city  of  White  Plains 
through  which  it  is  proposed  to  operate  the  auto  bus 
line  is  now  served  by  the  street  railroad  of  the  West- 
chester Street  Bailroad  Company  and  the  territory 
in  the  town  of  Mamaroneck  and  the  city  of  New 
Bochelle,  through  which  it  is  proposed  to  operate 
the  auto  bus  line  is  now  served  by  the  street  railroads 
of  the  New  York  and  Stamford  Railway  Company  and 
the  Westchester  Electric  Railroad  Company, 

The  proposed  auto  bus  line  competes  with  the  trolley 
lines  between  the  termini  in  the  two  cities  and  sub- 
stantially parallels  them  for  about  four  and  one-half 
miles,  or  nearly  one-half  of  the  total  distance. 

It  was  testified  by  the  president  of  the  Westchester 
Street  Bailroad  that  the  zone  from  White  Plains  to 
the  south  line  of  Scarsdale  produced  an  operating  de- 
ficit for  the  month  of  November,  1919  (stated  to  be  an 
average  month),  of  $188.61  including  neither  taxes  nor 
interest;  that  the  capital  allocated  to  this  zone  would 
be  about  $160,000.  He  also  testified  that  the  operation 
of  the  Mamaroneck  line  from  White  Plains  to  Chats-* 
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worth  avenue,  Larchmont,  for  eleven  months  ended 
November  30,  1919,  shows  an  operating  loss  of 
$34,657.67  including  neither  taxes  nor  interest.  ' 

It  appears  from  an  exhibit  filed  that  the  Westchester 
Electric  Bailroad  Company  had  an  operating  income 
after  payment  of  taxes  for  six  months  ended  December 
31,  1919,  of  $6,551.89  with  interest  deduction  of  $57,- 
060.84,  leaving  a  deficit  of  $50,506.95  for  the  six 
months. 

The  applicant  testified  that  he  contemplated  invest- 
ing $5,000  in  two  auto  busses ;  that  he  expected  receipts 
of  $50  a  day ;  that  his  schedule  called  for  one  trip  each 
way  each  hour  for  fourteen  hours  a  day.  Assxmiing 
a  mileage  cost  of  twenty  cents  his  daily  cost  would  be 
$56  —  at  twelve  cents  a  mile  it  would  be  $33.60.  If 
he  was  granted  all  he  asks  his  project  does  not  look 
very  profitable.  He  also  testified  that  an  operation 
between  the  city  line  of  White  Plains  and  the  city 
line  of  New  Bochelle  would  not  be  profitable. 

The  granting  of  a  certificate  of  convenience  and 
necessity  with  the  usual  limitations  upon  the  carriage 
of  passengers  between  competing  points  and  upon 
parallel  portions  of  routes  would  not  warrant  the 
proposed  ten-mile  operation. 

Objections  were  made  at  the  hearing  that  prelim- 
inary steps  taken  by  petitioner  were  insufficient  and 
that  there  were  fatal  defects  in  the  proceedings  taken 
prior  to  this  application  and  upon  which  it  is  founded. 
The  disposition  of  the  case  upon  the  merits  makes 
unnecessary  a  discussion  or  determination  of  the  ques- 
tions raised  by  the  objectors. 

It  would  seem  that  public  convenience  and  necessity 
do  not  require  the  operation  of  said  auto  bus  line. 

An  order  has  been  made  accordingly. 

All  concur. 
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I 

I 

In  the  Matter  of  the  Petitions  of  the  New  York,  Lacka- 
wanna AND  Western  Railway  Company,  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company, 
the  Town  Board  and  Board  of  Highway  Superin- 
tendents OF  THE  Town  of  Cheektowaga,  Erie 
County,  and  the  President  and  Trustees  of  the 
Village  of  Sloan,  Erie  County,  for  the  Elimination 
of  the  Harlem  Avenue  Grade  Crossing  of  the  New 
York,  Lackawanna  and  Western  Bailway,  the  Lehigh 
Valley  Railroad,  the  Erie  Railroad,  and  the  Lehigh 
and  Lake  Erie  Railroad,  in  the  Town  of  Cheek- 
towaga, and  Village  of  Sloan,  and  the  Kennedy  Road 
Grade  Crossing  of  the  New  York,  Lackawanna  and 
Western  Railroad,  the  Erie  Railroad  and  the  Lehigh 
Valley  Railroad  in  the  Town  of  Cheektowaga,  Erie 
County 

Case  No.  2805 

(Public  Service  Conunission,  Second  District,  March  11,  1920) 

Grade  crossings  —  elimination  of  — when  extra  expense  is  not 
chargeable  against  the  State. 

The  Public  Service  Commission  has  no  authority  to  dispose 
of  the  money  of  the  taxpayers  of  the  State  except  in  the  dis- 
charge of  legal  rights,  and  within  its  statutory  limitations. 

Where  the  increased  cost  of  eliminating  a  grade  crossing  is 
caused  by  the  failure  of  the  railroad  company  or  the  contractor 
or  of  both  to  perform  the  contract  within  the  time  specified, 
no  part  of  such  increased  cost  is  chargeable  against  the  State. 

Stanehfield,  Lovell,  Falck  &  Sayles  (by  Halsey 
Sayles),  attorneys  for  the  New  York,  Lackawanna  and 
Western  Railroad  Company,  and  Delaware,  Lacka- 
wanna and  Western  RaUroad  Company. 

M.  B.  Pierce,  attorney  for  United  States  Railroad 
Administration,  and  Erie  Railroad  Company. 


Pbtitions  of  N.  Y.,  Lackawanka  &  W.  R.  Co.    459 

Public  Service  Commission,  Second  District.     [Vol.  22] 

George  E.  Boyd,  division  engineer,  Delaware,  Lacka- 
wanna and  Western  Bailroad  Company. 

A.  Cook,  engineering  department,  Erie  Bailroad 
Company. 

W.  H.  Gahagan,  representing  the  W.  H.  Gahagan 
Company,  contractors. 

Keixogg,  Commissioner. —  Upon  its  eighth  account- 
ing for  disbursements  made  in  connection  with  the 
work  of  eliminating  the  Harlem  avenue  grade  crossing 
in  the  town  of  Cheektowaga,  in  accordance  with  a 
determination  of  this  Commission,  dated  March  30, 
1916,  under  section  91  of  the  Bailroad  Law,  the  Dela- 
ware, Lackawanna  and  Western  Bailroad  claims  reim- 
bursement among  other  things  for  an  item  set  forth  in 
said  account,  **  for  additional  cost  of  work  performed 
in  1918,  over  contract  price  as  per  detailed  statement 
from  W.  H.  Gahagan  —  $42,930.20. ' ' 

It  appears  that  the  contractor  Gahagan  entered  into 
an  agreement  with  the  railroad  company,  bearing  date 
of  July  19, 1916,  whereby  he  agreed  to  perform  certain 
of  the  work  involved  in  this  grade  crossing  elimina- 
tion. The  work  which  he  was  to  do  consisted  in  build 
ing  the  piers,  abutments  and  sewers,  laying  the  floor 
on  the  bridge  and  grading  the  approaches.  The  steel 
work  was  to  be  erected  by  the  railroad  company,  after 
which  the  construction  of  the  floor  of  the  bridge  and 
the  waterproofing  of  the  paving  was  to  be  performed 
by  the  contractor. 

By  the  terms  of  the  contract  the  piers,  abutments 
and  sewers  were  to  be  completed  by  November  1, 1916, 
the  steel  superstructure  was  to  be  erected  by  the  spring 
of  1917,  and  the  entire  work  then  to  be  performed  by 
the  contractor  was  to  be  finished  by  September  15, 
1917. 
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For  various  reasonSy  but  principally  on  account  of 
the  failure  of  the  railroad  company  to  complete  the 
erection  of  the  steel  work,  as  it  had  agreed  in  the 
spring  of  1917,  the  contractor  was  unable  to  complete 
his  work  in  the  specified  time,  and  did  not  succeed  in 
finishing  it  until  November  28,  1918. 

Prior  to  this  completion,  it  became  apparent  that 
the  cost  to  the  contractor  would  be  very  greatly 
enhanced  by  the  increased  cost  of  labor.  The  con- 
tractor complained  of  the  delay  to  which  he  had  been 
subjected,  and  although  he  did  not 'firmly  plant  himself 
on  a  claim  of  right  to  rescind  the  contract,  or  to 
recover  damages,  an  arrangement  was  entered  into 
between  him  and  the  railroad  company  whereby  he 
continued  the  work  to  its  completion,  after  the  delivery 
of  the  steel,  upon  an  agreement  whereby  he  was  to 
receive  actual  cost  for  the  work  performed.  This 
actual  cost  was  in  excess  of  the  cost  based  on  the  unit 
prices  specified  in  the  contract  by  the  sum  of  $32,- 
930.20,  the  amount  of  the  item  in  question. 

This  amount  has  been  paid  to  the  contractor  by  the 
Delaware,  Lackawanna  and  Western  Bailroad  Com- 
pany, and  the  several  corporations  involved  have  con- 
tributed to  it  their  proportionate  shares.  The  railroad 
company  now  desires  to  be  allowed  this  item  on  its 
eighth  accounting,  and  if  its  position  is  conceded  the 
State  will  be  required  to  pay  one-quarter  of  this 
amount,  or  something  in  excess  of  $10,000. 

Whatever  equity  or  merit  there  may  be  in  the  con- 
tractor's claim,  if  any,  should  not  be  a  controlling 
factor  here,  because  this  Commission  has  no  authority 
to  dispose  of  the  money  of  the  taxpayers  of  the  State, 
except  in  the  discharge  of  legal  rights,  and  within  its 
statutory  limitations. 

It  is  not  entirely  clear  from  the  evidence  whether 
tmder  the  circumstances  the  contractor  could  have 
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enforced  collection  of  this  amount  from  the  railroad 
company.  A  valid  contract  had  been  previously 
entered  into  requiring  him  to  perform  this  work  at 
specified  unit  prices,  and  unless  it  was  broken  by  the 
other  party,  the  contractor  would  have  been  held  to 
its  terms.  If  he  had  no  legal  claim  against  the  rail- 
road company  for  the  amount  paid  to  him,  and  the 
amount  is  voluntarily  paid  by  the  railroad  company, 
it  cannot  properly  be  allowed  as  an  item  in  the 
accounting. 

On  the  other  hand,  if  he  had  a  claim  by  reason  of 
the  fault  and  delay  of  the  railroad  company  in  erect- 
ing the  steel  work,  an  obligation  which  it  had  assumed, 
then  the  railroad  company  cannot  in  justice  be  entitled 
to  reimbursement  for  money  paid  by  it  on  account  of 
its  liability  as  a  result  of  its  own  neglect  and  failure 
to  perform. 

An  application  which  was  made  to  this  Commission 
to  increase  the  unit  prices  was  not  granted,  and  there 
is  nothing  in  the  record  to  indicate  that  any  part  of 
the  delay  was  caused  by  any  fault  on  the  part  of  the 
State.  It  is  conceded  by  counsel  for  the  railroad  com- 
pany that  it  breached  its  contract  with  Gahagan.  The 
excuse  given  by  it  for  such  breach,  to  wit,  the  inability 
on  its  part  to  procure  the  material  for  the  steel  work, 
does  not  in  law  excuse  it  from  performing  the  obliga- 
tion  it  has  assumed. 

The  contract  required  the  railroad  company  to  con- 
struct the  steel  work,  and  to  do  so  in  the  spring  of 
1917.  It  required  the  contractor  thereafter  to  proceed 
to  the  completion  of  the  work  by  September  15,  1917. 
By  reason  of  this  failure  of  one  party  or  the  other 
to  the  contract,  or  of  both,  to  perform  in  accordance 
with  its  terms,  the  work  was  delayed  so  that  increased 
cost  of  construction  was  incurred,  by  reason  of  which 
increased  wages  were  necessarily  paid.    The  increased 
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cost  arose  by  reason  of  the  failure  of  one  or  both  of 
the  parties  to  perform  their  contractual  obligations, 
and  is  not,  as  to  any  part  of  it,  a  legal  charge  against 
the  State. 

The  item  should  be  disallowed  as  a  charge  against 
the  elimination. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  same  day  made  the  following  order : 

By  the  Commission. —  Ordered:  (1)  That  the  eighth 
intermediate  accounting  entered  into  by  the  Delaware, 
Lackawanna  and  Western  Railroad  with  the  Lehigh 
Valley  Railroad,  the  Erie  Railroad  and  the  town  of 
Cheektowaga  be  and  the  same  hereby  is  approved 
except  for  the  item  of  $32,930.20  paid  to  the  contractor 
**  For  additional  cost  of  work  performed  in  1918  over 
contract  price  as  per  detailed  statement  from  W.  H. 
Gahagan,'^  which  is  hereby  disallowed,  leaving  a 
balance  of  $13,664.47,  exclusive  of  interest,  properly 
and  necessarily  expended  to  August  31, 1919,  in  carry- 
ing out  the  Commission's  order  in  the  above-entitled 
matter  and  not  previously  accounted  for. 

(2)  That  of  the  $13,664.47  thus  expended  and  herein 
accounted  for,  the  amounts  chargeable  to  the  Dela- 
ware, Lackawanna  and  Western  Railroad,  the  Lehigh 
Valley  Railroad  and  the  Erie  Railroad  in  accordance 
with  the  contract  dated  February  3,  1917,  are  respec- 
tively $7,025.10,  $2,099.54  and  $1,123.71 ;  the  share  of 
the  town  of  Cheektowaga  is  $3,416.12  which  is  included 
in  the  amounts  chargeable  to  the  Delaware,  Lacka- 
wanna and  Western  Railroad  and  the  Lehigh  Valley 
Railroad  above  stated;  and  the  share  of  and  the 
amount  chargeable   to   the   State  of  New  York  is 
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$3,416.12  which  last-mentioned  sum  is  to  be  paid  to  the 
Delaware,  Lackawanna  and  Western  Railroad  out  of 
funds  appropriated  by  the  Legislature  for  the  elimina- 
tion of  grade  crossings. 


In  the  Matter  of  the  State's  Ownership  and  Control 
OF  Lands  on  the  Oswegatchie  River  Acquired  Pur- 
suant to  Chapter  505  of  the  Laws  of  1865 

(Attorney-General,  February  27,  1920) 

SUte  Constitution,  art.  m,  §  16;  art.  I,  §  6;  art.  Vn,  §  7  — 
Federal  Constitution,  art.  XIV,  §  1  —  State  lands  held  for  a 
specific  purpose  within  Forest  Preserve  area. 

Chapter  505  of  the  Laws  of  1865,  as  an  act  of  eminent, 
domain,  does  not  violate  the  provisions  of  the  State  Constitu- 
tion (art.  Ill;  $  16,  and  art.  I,  $  6),  or  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution.  The  reservoir  and  dam  at 
the  head  of  the  Oswegatchie  river  in  St.  Lawrence  county 
constituting  what  is  known  as  the  Cranberry  Lake  improve- 
ment is  owned  by  the  State  but  is  not  a  part  of  the  Forest 
Preserve  and  is  not  subject  to  the  provisions  of  article  VII| 
section  7,  of  the  State  Constitution.  So  much  thereof  as  is 
in  use  by  the  Hydraulic  Commission,  authorized  to  complete 
and  manage  the  same,  is  exclusively  within  its  jurisdiction  and 
control.  The  part  not  in  use  by  said  Commission  is  within 
the  control  of  the  Conservation  Commission  until  necessary 
for  use  as  a  part  of  the  original  improvement. 

Hon.  George  D.  Pratt,  Conservation  Commissioner, 
submitted  inquiries,  together  with  a  request  for  an 
opinion  thereon,  as  follows: 

**  1.  Does  the  State  own  the  lands  acquired  pursu- 
ant to  chapter  505  of  the  Laws  of  18651 

**  2.  If  so,  is  all  or  any  portion  of  said  lands  a  part 
of  the  Forest  Preserve  f ' ' 

Newton,  Attorney-General,  by  Cheney,  First 
Deputy. —  It    appears    by    a    communication    from 
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Oeorge  D.  Pratt,  Conservation  Commissioner,  that  a 
question  has  arisen  as  to  whether  or  not  the  Commis- 
sion has  the  full  supervision  and  control  of  the  reser- 
voir and  dam  at  the  head  of  the  Oswegatchie  river  in 
St.  Lawrence  county  constituting  what  is  commonly 
known  as  the  Cranberry  Lake  Improvement,  and  inci- 
dental thereto,  whether  this  includes  supervision  of 
the  eighty  acre  parcel  of  land  on  which  the  dam  is 
built  and  upon  which  the  dam  keeper  lives;  and 
further,  whether  this  control  also  extends  to  a  belt  of 
land  surrounding  the  reservoir  formerly  taken  and 
flowed  by  the  improvement  but,  due  to  the  lowering 
of  the  dam,  not  at  present  in  use  for  the  purposes  for 
which  the  improvement  was  made. 

The  dam  which  flows  several  thousand  acres  of  land 
in  St.  Lawrence  county  at  the  point  in  question  was 
built  in  1867  pursuant  to  an  act  of  the  Legislature. 
According  to  the  filed  reports  of  the  Hydraulic  Com- 
mission created  by  the  act  there  has  been  a  gate 
tender  upon  the  property  since  about  1865.  Reports 
of  the  Commission  having  charge  of  the  dam  show 
payments  to  said  gate  keeper  at  rates  varying  from 
$200  to  $500  per  year. 

The  State,  except  through  this  Commission,  has 
exercised  no  supervision  of  the  dam  or  the  improve- 
ment. In  1910  there  were  two  dwelling-houses,  a  sum- 
mer cottage,  some  out  buildings  and  a  schoolhouse 
upon  the  eighty  acre  parcel  commonly  known  as  the 
dam  lot.  The  schoolhouse,  however,  was  not  used  for 
the  purposes  of  a  school,  but  is  reported  to  have  be- 
longed then  or  later  to  some  parties  by  the  name  of 
Tid.  The  gatekeeper  lived  in  one  of  these  houses.  The 
improvement  has  continuously  been  managed  by  the 
Hydraulic  Commissioners.  The  lands  were  taken 
partly  by  agreement,  as  provided  in  the  act,  and 
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partly  throngh  the  exercise  of  the  right  of  eminent 
domain. 

As  late  as  1874,  there  is  a  record  of  payment  to  cer- 
tain parties  to  whose  predecessors  awards  had  been 
made  as  miknown  owners.  The  Hydraulic  Commis- 
sion has  given  permission  to  cottagers  to  build  on  the 
dam  lot.  It  has  also  in  recent  years  ordered  them  to 
remove.  The  dam  keeper  farms  and  cuts  lumber  and 
wood  on  said  lot  and  from  information  at  hand  it 
seems  that  this  wood  and  lumber  have  been  used 
thereon.  In  September,  1869,  the  Commissioners 
bought  this  particular  parcel  known  as  the  dam  lot 
from  Eleazer  Ward  and  Melissa  Dux.  This  deed  had 
a  reverter  clause  to  become  effective  when  the  im- 
provement ceased.  Said  land  was  again  conveyed  to 
the  Conunissioners  by  Henry  Derby  and  Anne  Dux  on 
October  twenty-seventh  of  said  year  without  any  re- 
verter clause.  It  is  claimed  that  the  State  secured 
title  to  the  dam  lot  and  to  the  greater  part  of  the 
flowed  lands  through  the  tax  sales  of  1877  for  the  un- 
paid taxes  of  1866  to  1870  inclusive  and  through  a 
subsequent  sale  of  1881,  and  also  the  sale  of  1885, 
of  a  part  of  the  tract  for  which  a  deed  was  given 
April  22,  1890. 

In  1899,  due  to  the  fact  that  the  crest  or  overhang 
of  the  old  timber  dam  was  becoming  weak  and  de- 
cayed it  was  lowered  one  foot.  The  dam  stood  at 
this  level  until  1916  when  the  original  dam  was  re- 
placed by  a  concrete  structure  from  nine  to  ten  inches 
lower  than  the  dam  built  in  1867  but  with  provision 
for  the  use  of  **  flashboards"  to  raise  the  level  to  the 
point  maintained  from  1867  to  1899. 

The  following  laws  affect  the  improvement :  chapter 
505  of  the  Laws  of  1865,  passed  April  21,  1865;  chap- 
ter 458  of  the  Laws  of  1869,  passed  May  1,  1869; 
chapter  562  of  the  Laws  of  1874,  passed  May  23, 1874; 
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chapter  380  of  the  Laws  of  1886,  passed  May  14, 1886 ; 
chapter  593  of  the  Laws  of  1886,  paragraph  40,  passed 
June  5, 1886 ;  chapter  177,  of  the  Laws  of  1888,  passed 
AprU  26, 1888. 

The  various  amendments  neither  change  the  pur- 
poses of  the  original  act  nor  limit  the  powers  granted 
to  the  Commissioners  and  therefore  need  no  considera- 
tion. 

The  supply  bill  of  1903,  chapter  599,  made  an  ap- 
propriation of  $3,000  to  remove  dead  and  floating  tim- 
ber from  the  waters  and  shore  of  Cranberry  Lake 
Reservoir.  There  is  a  similar  provision  in  the  supply 
bill  of  1904,  chapter  729,  and  in  subsequent  years. 

On  April  21,  1865,  the  Legislature  passed  chapter 
505  of  that  year.  Under  this  authority  the  improve- 
ment in  question  was  completed.  Its  history  shows 
that  as  a  working  proposition  it  has  been  carried  on, 
so  far  as  I  am  able  to  find,  since  its  completion  soon 
after  the  date  of  the  passing  of  the  act,  without  any 
important  objection  statutory  or  otherwise  on  the  part 
of  anyone.  But  what  is  authorized  and  not  what  is 
done  under  an  act  is  important.  As  stated  by 
Judge.  Earl  in  the  case  of  Stuart  v.  Palmer,  74  N.  Y. 
183,  at  page  188:  **  The  constitutional  validity  of  law 
is  to  be  tested,  not  by  what  has  been  done  xmder  it,  but 
by  what  may,  by  its  authority,  be  done.** 

The  act  should  be  carefully  scrutinized  and  con- 
strued to  determine  whether  the  Legislature  acted 
within  its  powers  in  passing  it.  It  is  well  to  preface 
any  discussion  of  the  validity  of  a  law  on  constitu- 
tional grounds  with  the  well-known  rule  as  stated  in 
Matter  of  New  York  Elevated  R.  B.  Co.,  70  N.  Y.  327- 
342,  that:  **  Every  statute  is  presumed  to  be  constitu- 
tional, and  every  intendment  is  in  favor  of  its 
validity.*' 
To  the  same  effect  see  Kerrigan  v.  Force^  68  N.  Y. 
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381;  People  ex  rel.  City  of  Rochester  v.  Briggs,  50 
id  553. 

The  Constitution  of  1846  in  force  at  the  time  the 
act  was  passed  provided,  article  III,  section  16:  **  No 
private  or  local  bill,  which  may  be  passed  by  the  legis- 
lature, shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title. ' ' 

Does  this  act  come  within  any  phase  of  that  provi- 
sion and  if  so,  has  there  been  compliance  therewith?  Is 
this  a  private  or  local  bill!  It  was  stated  in  People  v. 
Supervisors  of  Chautauqua^  43  N.  Y.  10,  that  **  pri- 
vate*' as  referred  to  in  the  constitutional  provision 
applies  to  persons  and  **  local'*  to  territory. 

I  quote  from  said  case  at  page  20:  **  The  People  ex 
rel.  V.  Allen,  Comptroller,  decided  in  the  Court  of  Ap- 
peals (3  Hand,  278),  the  meaning  of  the  word  local, 
as  it  is  used  in  section  nine  article  one,  of  the  State 
Constitution  above  quoted,  being  under  consideration, 
says :  *  An  appropriation  of  money  by  the  legislature, 
must  generally  be  regarded  as  for  a  local  purpose, 
where  the  money  is  to  be  expended  in  a  particular 
locality,  and  the  people  of  that  locality  are  to  be  di- 
rectly and  mainly  benefited,  notwithstanding  the 
public  are  incidentally  and  remotely  benefited  also.  * 

**  In  the  case  before  us,  the  subject  of  the  law  is, 
that  money  is  to  be  raised  from  a  particular  locality, 
and  the  people  of  that  locality  are  to  be,  by  its  raising, 
directly  and  mainly  affected,  while  the  public  are,  in 
the  use  of  the  bridge,  to  be  benefited.  If,  in  the  former 
case,  the  purpose  of  the  appropriation  is  local,  in  the 
latter  the  subject  of  the  law  is  local. 

**  Clarh  V.  The  City  of  Janesville  (10  Wis.,  136, 179) 
holds  that  the  word  general,  when  applied  to  a  law, 
is  sometimes  used  as  contra-distinguished  from  local, 
and  that  then  it  would  mean,  operating  over  the  whole 
territory  of  the  State,  instead  of  in  a  particular  local- 

ity. 
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^  ^  It  must  be  held,  then,  from  the  authorities  also, 
that  an  act  is  local  within  the  meaning  of  the  Consti- 
tution, which  in  its  subjects  relates  but  to  a  portion  of 
the  people  of  the  State,  or  to  their  property ;  and  may 
not,  either  in  its  subject,  operation,  or  immediate 
and  necessary  results,  affect  the  i)eople  of  the  State, 
or  their  property  in  general.^' 

In  the  case  of  People  v.  O'Brien,  38  N.  Y.  193,  it 
was  said :  *  *  The  question,  whether  local  or  general,  can- 
not depend  upon  the  relative  numbers  in  any  particular 
locality.  •  •  •  The  framers  of  the  Constitution  had  no 
such  design,  or  they  would  have  prescribed  some 
standard,  based  upon  population,  by  which  the  ques- 
tion should  be  determined.  Not  having  done  so,  they 
must  be  presumed  to  have  used  the  term  '  local '  in 
the  sense  in  which  it  is  generally  understood.  In  this 
sense,  any  law  limited  to  any  particular  locality  is 
local,  irrespective  of  the  population  of  such  locality, 
whether  great  or  small. '* 

In  the  case  of  Ferguson  v.  Ross,  126  N.  Y.  459, 
which  was  an  action  to  recover  a  penalty  for  deposit- 
ing offal,  etc.,  in  the  waters  around  New  York  city, 
it  was  said  at  page  464,  in  discussing  whether  it  was 
a  local  bill  or  not,  that,  '  ^  It  seems  impossible  to  fix 
any  definite  rule  by  which  to  solve  the  question 
whether  a  law  is  local  or  general,  and  it  has  been 
found  expedient  to  leave  the  matter  to  a  considerable 
extent  open,  to  be  determined  upon  the  special  cir- 
cumstances of  each  case.  There  are,  however,  certain 
general  principles  to  be  deduced  from  the  decisions. 
One  of  these  is  that  a  statute  may  be  public  and  still 
local  and,  therefore,  within  the  purview  of  this  pro- 
vision of  the  Constitution.  In  accordance  with  this 
view  it  has  been  held  that  acts  constituting  or  defining 
the  jurisdiction  of  local  courts,  amending  charters  of 
municipal  corporations,  regulating  the  appointment 
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and  election  of  local  officers  in  a  particular  city,  pro- 
viding for  the  laying  out  of  streets  or  highways  or  the 
construction  of  bridges  in  a  specified  locality,  and  for 
local  taxation  to  pay  the  expenses  of  the  work,  regu- 
lating the  fees  of  officers  in  a  particular  county  or  the 
expenses  of  judicial  sales  therein,  although  public 
acts,  are  nevertheless  local  and  to  be  valid  the  subject 
of  the  enactment  must  be  expressed  in  the  title. ' ' 

Whether  or  not  a  law  operates  in  a  limited  area  or 
upon  persons  within  a  specified  locality  and  not  gen- 
erally throughout  the  State,  would  seem  to  be  a  fair 
and  reasonable  test  to  determine  whether  it  is  a  local 
act  when  construing  it  with  relation  to  the  constitu- 
tional provision  referred  to. 

Regardless  of  its  effect  upon  the  public  generally, 
chapter  505  of  1865  clearly  comes  within  such  defini- 
tion. It  affects  primarily  the  valley  of  the  Oswegatchie 
river  and  the  lands  and  rights  of  the  riparian 
owners  and  in  a  somewhat  more  restricted  sense  the 
lumber  and  farming  country  adjacent  thereto.  Its 
main  and  true  benefits  are  to  be  enjoyed  by  the  people 
of  a  restricted  area  though  certain  incidental  and  re- 
mote advantages  accrue  to  the  public  at  large.  The 
whole  State  may  benefit  and  profit  in  an  indirect  way 
through  the  improvement.  The  river  becomes  a  better 
highway  for  all  who  choose  to  travel  thereon  and  the 
resulting  aid  to  industry  must  redound  to  the  advan- 
tage of  the  people  of  the  whole  commonwealth;  but 
these  results  are  not  controlling.  People  v.  Allen,  42 
N.  Y.  378.  The  main  advantages  are  conferred  upon 
the  locality  and  this  is  the  determining  factor.  The 
act  is  clearly  local  and  consequently  comes  within  the 
purview  of  section  16  of  article  HI  of  the  State  Con- 
stitution. This  being  so,  does  it  embrace  more  than 
one  subject  and  is  that  subject  sufficiently  well  defined 
in  the  title  to  comply  with  the  constitutional  require- 
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mentt  The  act  is  entitled,  **Aii  Act  to  provide  for 
the  improvement  of  the  navigation  of  the  Oswegatchie 
river,  and  of  the  hydraulic  power  thereon,  and  to 
check  freshets  therein/* 

In  the  first  section  of  the  act  the  same  purposes 
are  repeated,  to  wit :  First,  the  improvement  of  navi- 
gation ;  second,  the  improvement  of  hydraulic  power ; 
third,  the  checking  of  freshets. 

The  statute  carries  into  effect  the  purposes  specified 
in  the  title  through  commissioners  appointed  by  the 
act  itself  and  their  successors  appointed  by  the  county 
judge  of  St.  Lawrence  county  (§2).  They  are  author- 
ized, among  other  things,  to  convert  Cranberry  lake 
into  a  reservoir  by  erecting  a  dam  with  gates  to  con- 
trol the  water  (§  5) ;  to  purchase  or  condemn  land 
(§  7) ;  to  collect  the  expense  of  acquiring  the  land 
and  doing  the  work  of  assessing  the  amount  upon  the 
lands  benefited,  and,  if  necessary,  by  a  sale  thereof 
(§  9) ;  to  assess  and  collect  the  expense  of  mainte- 
nance in  the  same  way  as  the  cost  of  construction 
(§  14) ;  to  cause  the  gates  of  the  dam  to  be  closed  in 
times  of  freshet  and  flood  so  as  to  check  the  same,  and 
to  let  out  the  water  at  such  times  as  they  think  best 
in  order  to  preserve  a  uniform  flow  of  water  **  for  the 
benefit  of  the  hydraulic  power  of  the  river  and  navi- 
gation thereon*'  (§  11).  The  act  declares  the  river 
and  lake  a  public  highway  (§3). 

The  work  of  the  commission,  whose  appointment  is 
authorized  thereby,  is  directed  to  the  carrying  out  of 
the  avowed  purposes  and  there  seems  to  be  no  am- 
biguity in  regard  to  the  results  contemplated  and  pro- 
vided for.  These  purposes,  however,  do  not  appear 
to  be  the  subject  of  the  act.  The  subject  was  the  im- 
provement of  the  Oswegatchie  river  and  although  the 
improvement  was  stated  to  be  for  three  purposes, 
what  was  to  be  done,  namely,  the  making  of  the  im- 
provement, was  the  subject. 
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In  Brewster  v.  City  of  Syracuse,  19  N.  T.  116,  the 
court  construed  the  constitutional  provision  in  ques- 
tion with  relation  to  an  act,  **An  Act  for  the  relief  of 
James  Ley  &  Son."  After  stating  that  the  substance 
of  the  act  was  to  confer  power  on' the  city  of  Syrar 
cuse  to  assess,  collect  and  pay  to  James  Ley  &  Son, 
$600  in  addition  to  the  contract  price  for  constructing 
a  city  sewer,  the  court  said:  **  This  constitutes  but  a 
single  subject.  The  whole  provision  is  framed  to  pro- 
duce a  single  result,  the  relief  of  James  Ley  &  Son. 
The  different  steps  by  which  this  relief  is  to  be 
brought  about  are  not  distinct  subjects,  but  are  minor 
parts  of  the  one  general  ^tibject.  This  general  subject 
is  expressed  in  the  title.  The  degree  of  particularity 
with  which  the  title  of  an  act  is  to  express  its  subject, 
is  not  defined  in  the  Constitution,  and  rests  in  the  dis- 
cretion of  the  Legislature.  {Sun  Mutual  Insurance 
Company  v.  New  York,  4  Seld.  241.)  An  abstract  of 
the  law  is  not  required  in  the  title,  and  its  actual 
subject  is,  in  this  law,  clearly  and  appropriately 
expressed." 

It  is  very  evident  that  the  whole  act  is  directed  to 
the  improvement  of  the  navigation  of  the  river  and 
this  is  so  stated  in  the  title  and  it,  therefore,  com- 
plies with  the  constitutional  requirement  in  that 
respect. 

As  we  have  seen,  the  act  states  in  its  title  and  in 
section  1,  three  purposes,  the  improvement  of  naviga- 
tion, the  improvement  of  hydraulic  power  and  the 
checking  of  freshets.  The  nature  of  the  purpose  must 
be  determined  by  examining  the  face  of  the  act  and  its 
general  language  and  intent.  The  purpose  must  be  de- 
termined by  the  courts  from  the  bill  itself  and  from 
those  things  that  are  the  subject  of  judicial  notice  and 
the  courts  cannot  go  into  extrinsic  matters  and  decide 
that  the  purpose  is  other  than  as  stated.    There  can 
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be  no  inquiry  into  the  motives  or  purposes  of  the 
Legislature  aside  from  that  expressed  or  to  be  fairly- 
implied  from  the  statute.  The  fact  that  the  larger 
part  of  the  benefits  enure  to  a  few  or  that  a  limited 
number  of  private  individuals  will  gain  a  great  deal 
more  than  others  of  that  locality,  or  that  the  improve- 
ment may  be  improvident  or  useless  to  the  public,  are 
not  subjects  of  judicial  inquiry.  As  to  the  propriety 
and  utility  of  the  improvement,  the  Legislature  is 
supreme  and  its  good  faith  cannot  be  impugned. 
Whether  the  purpose  is  a  public  one  is  a  question  of 
judicial  inquiry  but  the  necessity  or  utility  lies  solely 
with  the  Legislature.  People  ex  reL  City  of  Rochester 
V.  Briggs,  50  N.  Y.  553;  Waterloo  Woolen  McmufaO' 
turing  Co.  v.  SJianahcm,  128  id.  345 ;  People  v.  Draper, 
15  id.  532;  Cooley  Const.  Lim.  (7th  ed.)  257. 

The  first  and  third  purposes  specified  in  the  statute 
are  unquestionably  public  in  their  nature  and  it  being 
established  that  it  is  not  competent  to  inquire  into  the 
discretion  or  motives  of  the  Legislature,  or  its  reasons 
for  enacting  a  law  for  such  purposes,  it,  therefore,  had 
the  right  to  promote  them. 

It  being  clear  that  these  two  purposes  are  public, 
it  is  also  equally  evident  that  the  second  purpose  is 
private  on  its  face  since  the  hydraulic  power  did  not 
belong  to  the  State  and  the  improvement,  if  avowedly 
for  that  purpose  alone,  could  not  be  held  to  be  for  a 
public  use.  Unquestionably  an  act  with  that  as  its 
sole  purpose  would  not  be  a  proper  exercise  of  the 
power  of  eminent  domain,  although  a  modicum  of 
public  benefit  might  result  therefrom.  A  purpose 
stated  in  the  title  and  repeated  in  the  body  of  the  act 
could  not  have  been  considered  by  the  Legislature  as 
incidental  and,  therefore,  all  the  purposes  named  in 
the  law  must  be  considered  main  purposes. 

The  Legislature  has  no  power  to  condemn  land  for 
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a  private  purpose.  It  hardly  seems  necessary  to  sup- 
port this  statement  by  citations.  The  books  are  replete 
with  them,  and  among  others  are  the  following :  Hay 
V.  Cohoes  Co.,  3  Barb.  42;  Fallbrook  Irrigation  Dist. 
V.  Bradley,  164  U.  S.  112;  Varick  v.  SnUth,  5  Paige, 
137 ;  Matter  of  Sweet  Mfg.  Co.  v.  Van  Der  Hoof,  137 
App.  Div.  492 ;  Sadler  v.  La/ngham,  34  Ala.  311. 

A  taking  for  a  private  purpose  but  with  incidental 
public  benefits  accruing  therefrom  cannot  be  sustained. 
If  the  main  purpose  is  private,  a  resulting  and  inci- 
dental public  benefit  would  not  save  the  act.  Matter 
of  Application  of  E.  B.  W.  A  M.  Co.,  96  N.  Y.  42 ; 
Lowell  V.  City  of  Boston,  111  Mass.  454;  Economic 
P.  d  C.  Co.  V.  City  of  Buffalo,  195  N.  Y.  286. 

It  is  no  more  true  that  private  property  cannot  be 
taken  for  a  public  purpose  without  compensation  than 
it  is  that  it  cannot  be  taken  for  a  private  purpose  even 
where  compensation  is  made.  Sadler  v.  Langham,  34 
Ala.  311 ;  Harris  v.  Thompson,  9  Barb.  350. 

Action  under  the  statute  ever  since  its  passage  indi- 
cates that  the  improvement  of  water  x)ower  for  the 
benefit  of  hydraulic  owners  on  the  river  has  been  the 
most  important  purpose  in  the  minds  of  the  Commis- 
sioners. What  hOtS  been  done,  however,  as  already 
stated,  is  not  important.  What  could  he  done  by 
authority  of  the  act  is  controlling.  If  the  Commis- 
sioners have  been  too  zealous  in  advancing  the  inter- 
ests of  private  owners  the  remedy  lies  with  the  Com- 
missioners. It  is  not  a  fault  inherent  in  the  statute. 
The  action  taken  has  improved  navigation  and 
checked  freshets.  The  river  flows  through  a  lumber- 
ing and  farming  country  and  the  water  stored  in  the 
dam  at  times  of  high  water,  necessarily,  to  some  con- 
siderable extent  holds  back  the  same  and  protects  the 
farm  lands  subject  to  inundation  at  such  times  as  well 
as  bridges,  roads,  etc.,  affected  thereby  while  on  the 
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other  hand  the  water  so  impounded  when  let  out  in 
periods  of  drought  facilitated  the  running  of  logs  and 
other  navigation. 

The  valley  of  the  lower  Oswegatchie,  particularly, 
consists  of  fertile  farm  lands  which,  because  of  their 
comparatively  low  elevation,  are  subject  to  inundation 
at  every  unusual  rain  fall  as  well  as  during  the  i)eriod 
of  spring  freshets  when  the  melting  ice  and  snow  comes 
down  from  the  great  forest  area  at  the  headwaters  of 
the  river.  At  such  periods  any  retardation  of  the  flow 
at  a  point  up  the  river  does  great  service  in  protect- 
ing cultivated  lands  and  crops  as  well  as  preserving 
buildings,  roads  and  bridges  from  destruction  or 
injury. 

It  seems  that  the  same  result  could  have  been  accom- 
plished, namely,  the  improvement  of  navigation  under 
the  act  with  the  second  purpose  eliminated  and  great 
benefit  must  still  accrue  to  the  hydraulic  owners  since 
action,  exercised  to  carry  out  any  of  the  purposes, 
must  be  to  the  advantage  of  all  affected  thereby.  So 
far  as  I  have  been  able  to  find  no  serious  objection 
to  the  management  has  arisen  from  the  riparian 
owners  or  others  and  this  confirms  the  deduction  that 
the  management  has  been  a  reasonable  benefit  to  all 
parties  affected  thereby. 

Can  private  property  be  taken  for  a  public  and  pri- 
vate purpose  provided  compensation  is  made  for  land 
taken  solely  at  the  expense  of  those  benefited  by  the 
private  purpose!  Does  the  injection  of  the  private 
purpose  so  affect  the  whole  statute  as  to  render  it 
nugatory  equally  as  if  the  taking  had  been  entirely  for 
a  private  use!  While  the  improvement  in  question 
could  not  have  been  made  for  any  of  the  three  pur- 
poses set  forth  in  the  act  without  benefit  to  the  other 
two,  still  the  question  arises,  can  the  State  accomplish 
a  public  purpose,  not  by  a  general  tax  but  by  a  tax 
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upon  the  private  owners  benefited  t  All  that  has  been 
done  has  been  by  State  agents,  that  is,  the  Commis* 
sioners  appointed  by  the  delegated  authority  of  the 
State  pursuant  to  the  act  and  it  was  either  public 
work  or  else  was  done  without  authority. 

The  Legislature  was  acting  within  its  power  in  pro- 
viding for  the  appointment  of  local  agents  to  acquire 
the  property  and  carry  on  the  improvement.  Matter 
of  Townsend,  39  N.  Y.  171 ;  Matter  of  Fowler,  53  id. 
60 ;  People  v.  Smith,  21  id.  595. 

The  case  is  not  like  that  of  a  railroad  corporation 
intrusted  with  the  right  of  eminent  domain  for  the 
hydraulic  owners  were  not  incorporated  and  could  take 
no  title  even  assuming  that  the  act  be  held  to  author- 
ize such  a  proceeding.  If  the  Commissioners  took  title, 
they  did  so  as  agents  of  the  State  and  their  trust  is 
puhlici  juris  and  they  are  not  responsible  to  the 
hydraulic  owners  because  they  are  not  their  agents  but 
the  local  agents  of  the  State  with  the  powers  delegated 
to  them  by  the  act. 

An  act  of  eminent  domain  for  public  purposes,  with 
incidental  benefits  of  greater  or  less  extent  to  private 
parties,  is  valid  and  it  is  no  sound  objection  to  it  that 
it  will  benefit  one  person  or  a  certain  class  of  persons, 
more  than  others,  or  that  it  originated  in  private  inter- 
ests and  was  intended  in  some  degree  to  subserve  pri- 
vate purposes.  Harris  v.  Thompson,  9  Barb.  350 ; 
Matter  of  Bums,  155  N.  Y.  23;  Denham  v.  County 
Commissioners,  108  Mass.  202;  Matter  of  Townsend, 
39  N.  Y.  171 ;  People  ex  rel.  Bingham  v.  W.  8.  Com- 
mission, 209  id.  299. 

As  we  have  seen,  an  act  to  appropriate  private  prop- 
erty for  a  private  purpose  with  certain  incidental 
public  benefits  will  not  be  sustained,  yet  it  does  not 
follow  that  every  act,  having  as  one  of  its  purposes  a 
private  benefit,  will  be  declared  invalid  if  the  parts 
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thereof  providing  for  public  benefits  can  be  npheld.  • 
Richards  v.  Richards,  76  N.  Y.  186;  Bloomfield,  etc.. 
Natural  Gas  Light  Co.  v.  Richardson,  63  Barb.  437; 
Matter  of  N.  Y.  dt  Long  Island  Bridge  Co.,  148  N.  Y. 
540 ;  People  ex  rel.  City  of  Rochester  v.  Briggs,  50  id, 
553. 

The  courts  attempt  to  separate  the  valid  parts  from 
the  invalid  when  construing  laws  of  doubtful  constitu- 
tionality and  it  is  only  when  the  purposes  are  so  inter- 
mingled that  they  cannot  be  segregated,  that  the  whole 
act  will  be  declared  nugatory.    34  Ala.  311,  supra. 

Every  attempt  will  be  made  on  the  part  of  the  courts 
to  find  that  the  Legislature  was  not  acting  contrary  to 
the  principles  of  the  Constitution.  The  first  and  third 
purposes  of  the  act  were  clearly  public  and  the  elimina- 
tion of  the  second  by  the  law-making  body  would  have 
left  the  act  without  question. 

In  the  Richards  case  the  court,  after  construing  an 
act  that  was  clearly  unconstitutional  as  passed,  because 
it  had  a  local  provision  not  embraced  in  the  subject, 
after  stating  that  a  subsequent  amendment  had 
removed  the  constitutional  objection,  said:  **  This 
amendment  was  doubtless  made  to  obviate  the  consti- 
tutional objection,  which  had  before  been  upheld;  and 
whether  it  was  successful  or  not,  it  is  not  now  neces- 
sary to  determine.  The  act,  as  to  section  four,  was 
not  a  local  one.  That  section  regulates  the  fees  and 
conmiissions  of  referees  in  partition  sales,  in  all  parts 
of  the  State;  and  hence,  the  act,  as  to  that  section  is 
public,  and  is  therefore  in  conflict  with  no  requirement 
of  the  Constitution.*' 

In  effect  it  was  said  that  if  necessary  to  construe 
the  act  prior  to  the  amendment,  with  the  objectionable 
matter  therein,  it  would  have  been  held  valid  as  to  all 
that  was  not  repugnant  to  the  Constitution. 

In  the  Richardson  case  a  constitutional  question  was 
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raised  upon  appeal  from  an  order  appointing  conunis- 
sioners  to  appraise  compensation  to  be  paid  Richard- 
son and  another  for  an  easement  taken  to  lay  a  gas 
main  in  a  highway.  At  page  450,  Mr.  Justice  Talcott 
writing,  says :  *  *  Unquestionably,  to  a  certain  limited 
extent,  the  constitutionality  of  an  act  of  the  legislature 
assuming  to  confer  this  right,  is  a  judicial  question. 
That  is  to  say,  a  case  may  be  supposed,  in  fact  such 
cases  have  arisen,  where  the  legislature  has  assumed 
to  pass  enactments,  the  eifect  of  which,  if  valid,  was 
merely  to  divest  one  citizen  of  his  property  for  the 
benefit  of  another,  without  the  semblance  of  any  public 
benefit.  When  such  a  case  arises,  where  the  absence 
of  all  pretence  of  public  benefit  is  clear  and  palpable, 
it  will  be  of  course  the  duty  of  courts  to  declare  the  act 
unconstitutional  and  void,  not  as  an  authorized  taking 
of  private  property  for  public  use,  but  as  an  attempt 
to  take  it  for  private  use.  But  in  order  to  authorize 
a  court  thus  to  interpose  its  veto  upon  a  legislative 
act,  it  must  be  clear  and  manifest  that  no  public  use 
was  contemplated,  or  public  benefit  is  to  result. ' ' 

It  is  further  pointed  out  that  the  constitutional  pro- 
vision against  taking  private  property  was  not 
designed  to  limit  its  use  but  to  provide  that  just  com- 
pensation should  be  made.  The  Legislature  could  not 
have  secured  by  the  passage  of  chapter  505  of  the  Laws 
of  1865,  eliminating  the  second  purpose,  any  greater 
public  benefit  and  it  is  also  evident  that  its  inclusion 
in  no  way  broadens  or  interferes  with  the  practical 
effect  of  the  act. 

The  courts  have  sustained  public  laws  which  had, 
as  an  incident  thereto,  the  conferring  of  great  private 
benefits.  What  distinction  can  there  be  between  a  law 
having  a  stated  private  purpose  and  one  having  a 
hidden  or  incidental  private  purpose  if  the  public  bene- 
fits are  not  made  subservient  to  the  private  onest  It 
is  not  a  case  similar  to  the  one  where  the  Constitution 
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requires  that  a  private  or  local  bill  must  have  its  sub- 
ject expressed  in  the  title.  It  cannot  matter  whether 
expressed  or  not,  if  the  private  purpose  is  paramount, 
and  this  question  rests  with  the  courts,  it  vitiates  the^ 
act.  In  the  case  of  Sadler  v.  Langham,  already  cited, 
a  question  arose  as  to  the  constitutionality  of  certain 
statutes  authorizing  the  establishment  of  private  roads 
and  mill  dams.  The  acts  were  held  invalid  and  at  page 
333  the  reasons  for  so  holding  are  stated  as  follows: 
•*  We  have,  then,  the  case  of  a  statute,  which,  in  the 
employment  of  a  generic  phrase,  without  expressing 
the  different  species  included  in  that  genus,  attempts, 
by  words  not  separable,  to  confer  a  general  authority, 
a  part  of  the  patent  objects  of  which  are  within,  and 
others  without  the  pale  of  constitutional  power.  In 
such  case,  we  have  no  discretion  but  to  pronounce  the 
entire  clause  unconstitutional. ' ' 

It  must  be  inferred  that,  had  it  been  possible  to 
separate  those  objects  within  from  those  without  the 
*  *  pale  of  constitutional  power, ' '  the  act,  so  far  at  least 
as  the  valid  parts  were  concerned,  would  have  been 
sustained.  No  such  condition  exists  in  the  law  under 
discussion.  The  public  purposes  are  clearly  and  sepa- 
rately defined.  It  therefore  seems  that  the  fact  that 
a  private  purpose  is  stated  as  one  of  the  main  pur- 
poses does  Pot  of  itself  add  to  or  detract  from  the 
validity  of  the  statute.  The  only  remaining  question 
to  determine  is  whether  the  first  and  third  purposes 
can  be  separated  from  the  remainder  of  the  act  and 
leave  a  practical  working  statute.  The  public  purposes 
stated  are  clearly  separable  and  therefore  transcend 
and  Are  paramount  to  the  private  purpose  and  the 
public  purposes  validate  the  law.  The  public  purposes 
are  not  dependent  upon  the  private  one  but  as  carried 
out  accomplish  it  and  this  would  be  equally  true  if  it 
were  not  stated  in  the  law. 
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Every  one  who  cared  to  had  the  use  of  the  water  and 
the  fact  that  certain  owners  along  the  river  were  bene- 
fited more  than  others  does  not  prevent  the  use  being 
public.  Union  Lime  Co,  v.  R.  R.  Commission,  144  Wis. 
523;  129  N.  W.  Eepr.  605;  Fallhrook  Irrigation  Dis-^ 
trict  Y.  Bradley,  164  U.  S.  161. 

I  can  see  no  objection  to  the  stating  of  a  private  pur- 
pose when  the  carrying  out  of  the  public  purposes  must 
of  necessity  accomplish  the  private  benefit  whether 
stated  or  not.  The  constitutional  provision  for  taking 
private  property  for  public  uses  after  making  just 
compensation  has  been  complied  with  and.no  greater 
rights  are  attempted  to  be  conferred  or  property  taken 
by  adding  the  statement  of  the  private  purpose. 
Although  stated  as  one  of  the  main  purposes,  it  is  in 
fact  and  from  the  actual  nature  of  the  improvement 
must  be  incidental  to  the  public  ones.  As  already 
demonstrated  the  courts  will  uphold  the  public  parts 
of  statutes  except  in  those  cases  where  they  are  so 
mingled  with  the  private  as  to  make  it  impossible  to 
separate  them.  The  act  is  a  complete  working  statute 
when  construed  with  relation  to  the  public  purposes 
and  the  private  purposes  may  be  disregarded  and  the 
act  held  valid  so  far  as  that  question  is  concerned. 

There  is,  however,  a  further  question  to  be  consid- 
ered. The  act  provided  (§§  8, 10)  that  the  cost  of  the 
improvement  and  the  expenses  of  keeping  up  and  main- 
taining the  same  should  be  apportioned  among  the 
owners  of  hydraulic  power  along  the  river.  Here  is 
a  tax  not  general  but  against  a  specified  class  of 
private  individuals  to  build  and  maintain  a  public 
enterprise.  Except  for  the  constitutional  provisions, 
the  power  of  taxation  is  entirely  within  the  control  of 
the  Legislature.  It  is  an  attribute  of  sovereignty. 
There  is  no  express  restriction  upon  the  taxing  power 
of  the  Legislature  in  the  State  Constitution  and  no 
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implied  restrictions  except  the  primary  guaranties 
relating  to  life,  liberty,  property  and  due  process  of 
law,  and  this  is  true  of  the  Federal  Constitution,  with 
certain  exceptions  which  have  no  bearing  here. 

The  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion provides,  among  other  things,  that  no  one  shall 
be  deprived  of  his  property  without  due  process  of 
law  or  denied  the  equal  protection  of  the  laws,  and  the 
State  Constitution  (Art.  1,  §  6)  has  a  somewhat 
similar  provision  that  no  person  shall  be  '  *  deprived 
of  life,  liberty  or  property  without  due  process  of 
law ;  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation."  The  fact  that  the  cost 
of  the  public  improvement  is  to  be  borne  by  a  party 
primarily  benefited  does  not  condemn  it.  It  has  been 
held  that  the  only  restriction  upon  the  Legislature  in 
levying  a  tax  is  that  it  must  be  reasonable  and  not 
arbitrary  or  discriminating  and  the  latter  to  make  a 
tax  invalid  must  be  held  to  be  an  unjust  discrimina- 
tion between  classes  and  does  not  apply  where  all 
persons  and  property  in  the  same  class  are  treated 
alike.  People  ex  rel.  Hatch  v.  Reardon,  184  N.  Y.  431 ; 
Nicol  V.  Ames,  173  U.  S.  509. 

The  classification  must  not  depend  ux)on  accident 
but  must  have  a  reasonable  basis.  People  ex  rel. 
Farrington  v.  Menschvng,  187  N.  Y.  8. 

A  tax  upon  a  connnunity  or  upon  a  clasB  must  be 
according  to  some  rule  of  apportionment  and  the  right 
to  apportion  like  that  of  taxation  is  vested  in  the 
Legislature.  The  Legislature  may  create  a  district  tax 
or  class  of  lands  or  persons  benefited,  to  be  designated 
by  public  agents.  The  fact  that  actual  injustice  is 
sometimes  done,  that  the  resulting  benefits  are  not 
equivalent  to  the  amount  of  the  tax  or  assessment,  is 
not  a  matter  for  judicial  inquiry  but  concerns  the 
Legislature  alone.    People  v.  Mayor,  etc.,  of  the  City 
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of  Brooklyn,  4  N.  Y.  419;  Matter  of  Keeney,  194  id. 
281;  Potter's  Dwarris  Stat.  &  Const.  418;  Michigan 
Central  Railroad  v.  Powers,  201  U.  S.  245 ;  Cotting  v. 
Kansas  City  Stock  Yards  Co.,  183  id.  79. 

The  Legislature  may  commit  the  ascertainment  of 
the  amount  of  the  tax  and  the  class  of  lands  to  bear 
the  burden  to  the  judgment  of  commissioners  provided 
the  owners  have  an  opportunity  to  be  heard  upon  the 
question  whether  their  lands  are  benefited  or  not. 
Spencer  v.  Merchant,  125  IT.  S.  345. 

Li  Denhann  v.  Cotmty  Commissioners,  108  Mass.  202, 
an  assessment  for  the  whole  cost  of  opening  a  road 
was  made  against  the  party  to  whose  house  the  road 
led.  The  court  sustained  such  assessment,  saying  that 
the  improvement  was  public  since  any  who  chose  might 
go  there  as  on  any  highway  and  that  since  the  private 
owner  at  the  end  of  the  road  was  specially  benefited,  it 
was  reasonable  and  proper  that  he  should  pay  the 
whole,  or  i)art,  of  the  land  damages  caused  by  the 
opening. 

Accepting  the  law  as  valid  and  constitutional  on 
other  grounds,  it  follows  that  provision  for  paying  for 
the  improvement  as  stated  in  the  act  was  proper.  The 
classification  seems  a  well-defined  one  based,  not  upon 
accident,  but  upon  reason,  and,  however  the  improve- 
ment is  managed,  the  owners  of  hydraulic  power  are 
probably  the  ones  receiving  the  most  immediate  benefit 
and  are  logically  the  ones  who  should  bear  the  greatest 
part  or  all  of  the  cost.  There  is  no  lack  of  uniformity, 
as  the  rule  for  determining  the  amount  is  the  same  for 
all  within  the  class,  and  the  discretion  of  the  Commis- 
sioners is  conclusive  on  the  amount  to  be  borne  by  each 
so  long  as  there  is,  as  provided  by  the  statute,  an 
opportunity  to  be  heard  on  the  question  whether  their 
lands  are  benefited.  If  the  assessment  for  the  original 
cost  of  the  improvement  was  valid,  it  is  evident  that 
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a  yearly  assessment  for  maintainiiig  the  same  based 
upon  the  same  principles  is  also  proper  and  most  be 
upheld. 

It  seems  from  an  examination  thereof  that  the  act 
of  1865  under  which  the  improvement  was  made  was 
constitutional  and  valid  and  that  the  property  taken 
pursuant  thereto  belongs  to  the  State. 

Should  there  be  any  doubt  as  to  the  constitutionality 
of  the  act  at  the  time  it  was  passed,  there  seems  to  be  a 
further  conclusive  reason  why  the  courts  would  now 
support  its  validity.  This  is  the  practical  construction 
of  it  by  those  for  whom  the  law  was  enacted  and  by 
the  public  agents  who  have  carried  out  its  provisions. 
The  practical  construction  of  a  law  by  those  for  whom 
it  was  enacted  or  by  public  officers  who  had  the  duty 
of  enforcing  it,  acquiesced  in  for  a  long  period,  has 
great  weight  in  a  construction  thereof.  Matter  of  City 
of  New  York,  217  N.  Y.  1 ;  People  ex  rel.  Williams  v. 
Dayton,  i  id.  367 ;  People  v.  Home  Insurance  Co.,  92 
id.  328 ;  People  ex  rel.  Einsfeld  v.  Murray,  149  id.  367 ; 
Grimmer  v.  Tenement  House  Department  of  the  City 
of  New  York,  205  id.  549,  and  cases  cited  therein. 

For  over  fifty  years  the  improvement  has  been  main* 
tained  pursuant  to  the  terms  of  the  act.  Commis- 
sioners have  been  appointed  who  have  held  hearings, 
made  reports  and  represented  the  enterprise  generally 
and  no  question  has  been  raised  as  to  the  validity  of 
the  statute.  In  short,  so  far  as  I  can  find,  through 
the  many  years  of  its  existence  embracing  numerous 
legislative  enactments  affecting  it,  no  question  has 
been  raised  as  to  its  constitutionality.  The  Legislature 
has  several  times  amended  it  and  has  often  passed 
si>ecial  appropriation  acts  affecting  the  improvement. 
If  it  is  unconstitutional,  then  undoubtedly  the  various 
similar  river  improvement  acts  passed  at  about  the 
same  time  to  improve  the  Grasse  river  (Laws  of  1869, 
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chap.  83),  Racket  river  (Laws  of  1869,  chap.  90),  and 
other  streams,  are  also  invalid.  They  are  practically 
identical  with  the  one  here  under  consideration.  I  am 
nnable  to  find  that  any  question  in  connection  with 
them  has  ever  arisen. 

I  have  no  donbt  that  the  courts  wonld  decide,  shonld 
occasion  offer,  that  the  act  conld  not  be  assailed,  but, 
should  the  statute  be  held  invalid,  there  is  no  doubt 
that  the  property  taken  pursuant  thereto  belongs  to 
the  State.  As  has  been  said,  there  is  no  theory  upon 
which  the  improvement  could  have  been  made  through 
the  sovereign  right  of  eminent  domain  except  that  it 
was  a  public  improvement.  As  a  consequence,  every 
act  done  thereunder,  if  valid  at  all,  was  an  attempt  to 
carry  out  that  purpose.  The  improvement  was  com- 
pleted over  fifty  years  ago  and  the  use  and  occupation 
for  the  purposes  authorized  by  the  act  have  been  con- 
tinuous ever  since.  The  possession  of  the  State  has 
been  exclusive,  continuous,  adverse  and  under  color  of 
title  during  that  period  and  it  has,  therefore,  acquired 
title  by  adverse  possession  to  all  the  property  included 
within  the  limits  of  the  improvement  as  it  is  more 
particularly  shown  upon  a  map  made  and  filed  in  the 
St.  Lawrence  county  clerk  *s  office,  as  directed  by  the 
act,  at  about  the  time  the  property  was  taken.  Title 
can  be  acquired  by  adverse  possession  either  by  an  in- 
dividual or  by  the  State  for  the  use  of  the  public. 
Eldridge  v.  City  of  Binghamton,  120  N.  Y.  309 ;  Pills- 
hury  V.  Brotvn,  19  Atl.  Repr.  858 ;  Omaha  &  iJ.  F.  By. 
Co.  V.  Bickards,  57  N,  W.  Repr.  739;  Mobile  &  Gerard 
B.  B.  Co.  V.  CogshUl,  85  Ala.  456 ;  Cogsbill  v.  MohUe  <& 
Gerard  B.  B.  Co.,  92  id.  252 ;  Hargis  v.  Kansas  City, 
etc.,  By.  Co.,  100  Mo.  210. 

The  Binghamton  case  was  an  action  of  ejectment  to 
recover  possession  of  a  parcel  of  land  within  the  de- 
fendant's corporate  limits  and  formerly  part  of  the 
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Chenango  canal.  The  plaintiff  raised  a  question  as 
to  the  constitutionality  of  the  canal  act  under  which 
the  land  was  taken,  on  the  ground  that  it  did  not  pro- 
vide for  compensation  by  the  payment  of  money.  The 
court  did  not  pass  upon  this  question  but  decided  the 
case  against  the  plaintiff  on  the  ground  of  adverse 
possession.  At  page  314,  Mr.  Justice  Vann  writing,  it 
says:  **  For  more  than  forty  years,  the  state  was  in 
the  actual  possession  and  occupation  of  the  premises, 
claiming  to  own  them  under  its  statutes  and  the  acts  of 
its  officers  pursuant  thereto.  The  original  entry,  as 
well  as  the  continued  possession  thereafter,  was  under 
the  claim  of  absolute  title,  such  as  the  statute  pur- 
ported, in  terms,  to  confer.** 

And  again  at  page  315:  **  Every  act  of  the  state, 
through  its  agents,  in  constructing,  maintaining  and 
operating  the  canal  over  this  land,  being  done  under 
the  authority  of  said  statute,  was  an  assertion  of  its 
claim,  which,  so  far  as  appears,  was  never  disputed 
until  long  after  the  period  of  limitation  provided  by 
law  had  expired.  (Code  Civ.  Pro.  §§  365-414;  Code 
Pro.  §  78;  2  R.  S.  [3d  ed.]  293,  294.)  Under  these 
circumstances,  we  think  that  the  title  of  the  state  be- 
came complete  through  adverse  i)ossefision,  indepen- 
dent of  the  right  actually  acquired  by  the  proceedings 
in  condemnation.  *  * 

In  Omaha  <&  R.  V.  Ry.  Co.  v,  RickardSj  supra,  de- 
cided by  the  Supreme  Court  of  Nebraska,  it  was  held 
that  where  a  railroad  company  took  possession  of  real 
estate  without  color  of  title,  its  occupation  for  the  full 
period  of  the  Statute  of  Limitation  only  gave  it  title 
to  the  i)art  actually  occupied  but  that  where  it  took 
possession  following  proceedings  to  condenm,  it  went 
in  with  color  of  title  and  its  possession  must  be  con- 
sidered as  coextensive  with  the  tract  described  in  the 
instrument  under  which  such  possession  was  claimed. 
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In  the  Cogshill  case,  rei)orted  in  85  Alabama,  456^ 
it  was  said:  ''  The  condemnation  proceedings  in  the 
Comrs.  Court  of  Eussell  County,  even  though  invalid 
for  irregularities  of  procedure,  certainly  constituted 
color  of  title,  under  which  the  defendant  company  ad- 
versely held  the  premises  in  controversy  for  more  than 
ten  years. ' ' 

Therefore  the  court  decided  the  company  had  ac- 
quired title  by  adverse  possession.  In  the  other 
Cogshill  case,  which  was  another  appeal  in  the  same 
matter,  it  was  said,  at  page  253:  ^^  Possession  taken 
after  the  acquisition  of  color  of  title  is  to  be  referred 
thereto,  and  is  to  be  construed  as  co-extensive  with 
the  boundaries  described  in  the  instrument  or  record 
constituting  such  color  of  title. '  * 

And  again  on  the  same  page:  ^^And  as  possession 
of  part  of  a  tract  under  color  of  title  is,  in  law,  so  far 
at  least  as  such  result  is  not  precluded  by  another  ^s 
actual  adverse  occupancy,  to  be  regarded  as  actual 
possession  of  the  entire  tract  described  in  the  pos- 
sessor's defective  muniment,  the  defendant's  posses- 
sion and  claim  since  1869  must  be  treated  as  covering 
the  land  in  question  and  as  having  continued  for  such 
a  length  of  time  as  to  bar  any  right  of  the  plaintiff, 
who  as  to  the  land  involved  in  the  suit,  has  had  no 
possession  sufficient  to  maintain  ejectment  since  she 
was  ousted  during  the  war.'' 

An  examination  of  these  authorities  can  leave  no 
doubt  that  the  State  in  the  present  case  is  possessed 
of  the  title  to  the  land  taken  for  the  improvement.  A 
part  of  the  land  was  taken  by  condenmation  proceed- 
ings direct  and  a  part  through  agreement  with  the 
owners,  but  this  is  immaterial  as  it  was  all  acquired 
by  virtue  of  the  authority  conferred  by  the  act  and 
secured  color  of  title  therefrom. 

A  search  of  the  public  records  discloses  the  fact  that 
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all  or  the  greater  part  of  the  lands  in  qnesfion  were 
sold  in  1877  to  the  State  for  unpaid  taxes  for  the  years 
1866  to  1870  inclusive,  and  were  again  sold  and  bought 
in  by  the  State  at  the  tax  sale  of  1881  and  a  portion 
was  sold  at  the  tax  sale  of  1885  and  the  deed  to  the 
State  therefor  executed  in  April,  1890.  I  am  satisfied, 
however,  that  the  assessment  of  these  taxes  and  the 
sales  thereunder  could  have  no  bearing  on  the  question 
here  discussed.  Being  at  all  times  State  land,  any 
State  tax  against  it  would  be  absolutely  void.  By 
chapter  280  of  the  Laws  of  1886,  the  local  authorities 
were  authorized  to  tax  forest  lands  in  Forest  Preserve 
counties.  Prior  to  that  time  State  lands,  of  any  kind 
whatever,  could  not  be  taxed.  This  act,  with  some 
changes,  is  now  section  22  of  the  Tax  Law  and  at  no 
time  since  the  taxing  of  State  lands  by  the  local 
authorities  has  been  permitted  has  there  been  power 
to  sell  for  failure  to  pay  the  tax.  The  only  method  of 
satisfaction  of  the  taxes  is  that  provided  for  by  section 
80  of  the  Tax  Law  which  allows  the  State  Treasurer 
to  credit  the  State  tax  back  to  the  county  in  payment 
of  county  taxes  due  the  State.  In  view  of  these  facts 
it  must  be  accepted  that  the  tax  sales  referred  to,  so 
far  as  this  property  is  concerned,  were  absolutely  void. 
Assuming  that  chapter  505  of  the  Laws  of  1865  is 
unconstitutional,  it  is  still  evident  that  the  State  owns 
the  complete  improvement  for  the  reasons  already 
stated,  and  the  only  practical  result  of  such  a  position 
would  be  that  the  Commissioners  and  others  holding 
positions  under  them  would  be  without  authority  or 
license  to  carry  on  their  duties.  This  would  leave  the 
property  to  be  disposed  of  by  the  Legislature  or  within 
the  full  control  of  the  Conservation  Commission.  As 
I  am  convinced  that  the  act  must  now  be  held  valid, 
it  is  of  no  concern  which  of  the  above  would  under  such 
circumstances  have  control 
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Having  determined  that  the  improvement  mnst  be 
sustained  as  a  public  act  within  the  power  of  the  Legis- 
lature to  authorize,  the  further  question  of  the  extent 
of  the  control  thereof  by  the  Hydraulic  Commissioners 
becomes  pertinent. 

In  1885  the  Forest  Preserve  was  created  by  the 
statute,  namely,  chapter  283  of  the  Laws  of  1885.  It 
embraced  **  all  lands  now  owned  or  which  may  here- 
after be  acquired  by  the  State  of  New  York, ' '  within 
certain  counties,  including  St.  Lawrence.  This  Forest 
Preserve  area  was  further  extended  by  later  legisla- 
tion. Laws  of  1887,  chap.  639;  Laws  of  1893,  chap. 
332. 

By  chapter  707,  Laws  of  1892,  the  Forest  Commis- 
sion was  given  the  care,  custody  and  control  of  the 
Forest  Preserve.  In  1894  there  was  added  to  the  State 
Constitution,  to  become  effective  January  1,  1895,  a 
provision  (Art.  VII,  §  7),  providing:  *'  The  lands  of 
the  state,  now  owned  or  hereafter  acquired  consti- 
tuting the  forest  preserve  as  now  fixed  by  law,  shall 
be  forever  kept  as  wijd  forest  lands.  They  shall  not 
be  leased,  sold  or  exchanged,  or  be  taken  by  any  cor- 
poration, public  or  private,  nor  shall  the  timber  be 
sold,  removed  or  destroyed. '  * 

A  literal  reading  of  the  law  would  clearly  include 
the  lands  here  under  discussion  as  well  as  all  other 
State  lands,  regardless  of  the  original  purpose  of  their 
acquisition,  within  the  counties  designated,  not  ex- 
pressly excepted,  and  ipso  facto  make  them  subject  by 
plain  and  unambiguous  language  to  the  stringent  rules 
prescribed  by  the  law  and  the  subsequent  constitu- 
tional provision  affecting  the  Forest  Preserve.  The 
causes  resulting  in  the  passage  of  the  acts  and  con- 
stitutional provision  referred  to  are  too  well  under- 
stood to  require  extended  discussion.  Suffice  it  to  say, 
that  the  decreasing  supply  of  wild  game,  the  necessity 
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for  health  and  pleasure  resorts  and  the  conservation 
of  the  water  supply  of  the  many  large  lakes  and 
streams  in  the  area  affected,  made  such  legislation  ad- 
visable and  necessary  for  the  public  good  and,  of 
course,  all  projects  in  any  way  affected  by  such  legis- 
lation must  be  considered  with  respect  to  the  import- 
ance of  the  public  utility  intended  to  be  conserved  by 
such  safeguards. 

In  1912  the  State  Historian  requested  the  Attorney- 
General  to  render  an  opinion  on  the  question  as  to 
whether  or  not  the  Lake  George  Battle  Ground  Park, 
having  been  acquired  by  the  State  under  a  special  act 
(Laws  of  1900,  chap.  391),  inconsistent  with  its  use  as 
Forest  Preserve  lands,  became,  inunediately  upon  its 
acquisition,  subject  to  the  constitutional  provision  re- 
lating to  the  Forest  Preserve.  After  saying  that  a  con- 
struction holding  that  such  lands  came  within  the  con- 
stitutional provision  was  untenable,  the  Attorney- 
General  (Attorney-Generals  Opinions  of  1912,  p.  107) 
says:  **  I  think  where  the  statute  authorizing  the  pur- 
chase of  lands  for  the  State,  plainly  indicated  that 
such  land  is  to  be  used  for  a  definite  purpose  which  is 
inconsistent  with  its  use  as  wild  forest  lands,  where 
such  purpose  is  one  which  the  State  had  for  many 
years  previous  to  the  enactment  of  the  law  defining 
the  Forest  Preserve  recognized  as  necessary  or  proper 
in  promoting  the  ends  of  government,  that  the  provi- 
sions of  law  defining  the  Forest  Preserve  should  not  be 
held  to  apply  so  as  to  bring  it  within  the  constitutional 
provisions  relating  to  the  Forest  Preserve.'* 

At  the  time  the  land,  under  discussion  in  that  opin- 
ion, was  taken  the  constitutional  provision  relating  to 
the  Forest  Preserve  had  been  in  force  for  five  years, 
while  the  improvement  here  in  question  had  been 
completed  and  in  operation  as  a  public  enterprise 
nearly  thirty  years  prior  to  the  adoption  of  article 
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VII,  section  7,  of  the  State  Constitution,  and  about 
twenty  years  prior  to  any  legislation  on  Forest  Pre- 
serve matters.  The  present  case  is  clearly  one  where 
the  necessity  for  this  special  public  enterprise  had 
been  recognized  for  many  years  prior  to  the  creation 
of  the  Forest  Preserve  and  the  reasoning  of  said  opin- 
ion applies. 

In  1908  the  Court  of  Appeals  decided  the  case  of 
People  V.  Fisher,  190  N.  Y.  468.  This  was  a  trespass 
action  brought  pursuant  to  the  Forest,  Fish  and  Game 
Law.  The  land  conditions  were  sQmewhat  similar  to 
those  under  consideration.  Defendant  Fisher  was  the 
owner  of  a  large  parcel  of  land  taken  for  canal  pur- 
poses. She  filed  two  claims  in  the  Court  of  Claims 
based  on  two  separate  takings  and  judgments  in  her 
favqr  were  entered  and  paid  in  one  case  for  land 
and  water  taken,  and  **  permanently  appropriated** 
and  in  the  other  for  damage  to  lands  and  **  for  jper- 
manent  appropriation. ' '  The  portion  of  the  land  taken 
lying  between  the  flow  line  of  the  reservoir  constructed 
by  the  State  and  the  line  laid  down  as  the  limits  of 
the  appropriation  had  never  been  availed  of  by  the 
State  and  was  not  in  active  use.  In  1905  and  long  sub- 
sequent to  the  appropriation,  the  defendant  entered 
upon  this  strip  of  land  and  cut  1,035  trees  and  removed 
them  therefrom.  The  trespass  action  was  the  result. 
The  defendant  maintained  that  the  State  appropriated 
only  a  continuous  easement  for  the  uses  contemplated 
and,  therefore,  that  her  act  in  removing  timber  was 
justified  and  further  insisted  that,  in  any  event,  the 
lands  were  not  within  the  Forest  Preserve  and,  there- 
fore, the  action  brought  pursuant  to  the  Forest,  Fish 
and  Game  Law  could  not  be  sustained.  In  discussing 
this  question,  the  court,  Judge  Chase  writing,  at  page 
480,  says :  *  *  The  language  of  the  statute  thus  specify- 
ing the  lands  which  are  included  within  the  forest  pre- 
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serve  is  clear  and  definite  and  does  not  in  itself  require 
construction.  Its  plain  and  positive  language  is  made 
even  more  certain  by  the  fact  that  some  exceptions  are 
stated  therein.  It  is  suggested  that  serious  trouble 
and  inconvenience  may  arise  if  lands  owned  by  the 
state  within  the  boundaries  of  the  forest  preserve 
but  not  specially  purchased  and  held  as  wild  forest 
lands  are  treated  as  a  part  of  the  forest  preserve. 
The  questions  that  may  arise  about  lands  owned  by  the 
state  within  the  boundaries  of  the  forest  preserve, 
but  which  are  now  devoted  or  which  it  may  be  desir- 
able to  devote  to  purposes  other  than  as  wild  forest 
landsy  may  be  left  for  solution  when  they  arise. 

*  *  The  lands  upon  which  the  trees  were  cut  are  wild 
forest  lands  owned  by  the  state  within  the  forest 
preserve,  and  although  acquired  pursuant  to  the 
statutes  relating  to  the  canals  and  works  belonging  to 
the  state  connected  with  the  canals,  were  acquired 
for  purposes  and  objects  directly  connected  with  the 
forest  preserve  and  the  preservation  and  supply  of 
water  in  the  streams  leading  from  the  forest  preserve. 

^ '  The  lands  in  question  are  not  only  owned  by  the 
state,  but  their  retention  as  wild  forest  lands  is  within 
the  spirit  as  well  as  the  letter  of  the  statute  creating 
and  defining  the  preserve.  The  control  of  such  forest 
lands  should  be  and  is  with  the  forest,  fish  and  game 
conmiission  and  the  action  was,  therefore,  properly 
brought  pursuant  to  the  Forest,  Pish  and  Game  Law." 

The  court  expressly  disclaims  any  intention  of  de- 
termining the  question  of  conflicting  jurisdiction  be- 
tween State  departments  involving  the  use  of  State 
lands  within  the  Forest  Preserve  which  are  now  de- 
voted, or  in  the  future  it  might  be  desirable  to  devote, 
to  any  uses  other  than  as  wild  forest  lands. 

It  does  not  hold  that  the  lands  in  that  case  were 
Forest  Preserve  lands  for  all  the  purposes  incident 
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to  Forest  Preserve  uses  and  control  and  did  not  say 
anything  more  than  that  in  that  particular  case  they 
were  within  the  control  of  the  Forest,  Fish  and  Game 
Conojnission  so  far  as  necessary  to  support  the  action 
and  this  only  after  having  expressly  stated  that  any 
question  as  to  conflicting  jurisdiction  between  State 
departments  over  lands  in  the  Forest  Preserve  was 
left  for  solution  when  it  arose. 

In  an  opinion  of  the  Attorney-General  for  1918,  page 
191,  a  question  of  conflicting  jurisdiction  between  the 
State  Department  of  Public  Works  and  the  Conserva- 
tion Commission  was  discussed  and  it  was  held  there 
were  constitutional  barriers  which  would  prohibit  the 
transfer  of  supervision  and  control  from  one  to  the 
other. 

That  phase  of  the  question  does  not  exist  here  and, 
therefore,  that  opinion  is  not  controlling  in  the  present 
case.  The  question  is  whether  land,  taken  pursuant  to 
a  special  act  and  managed  for  years  as  directed  by  it, 
for  a  public  purpose  stated  therein,  through  public 
agents,  becomes  a  part  of  the  Forest  Preserve  by 
virtue  of  the  enactment  of  the  Forest  Preserve  legis- 
lation and  the  constitutional  provision  above  referred 
to.  If  this  be  so,  all  State  projects  provided  for  by 
the  Legislature  operating  on  wild  forest  lands  in  the 
Forest  Preserve  area  and  not  expressly  excepted  from 
the  effect  of  the  Conservation  Law  must  be  treated 
as  Forest  Preserve  lands.  It  follows,  as  well,  that  the 
State  could  not  in  the  future  through  its  Legislature 
provide  for  any  special  and  distinct  public  enterprise 
which  requires  the  taking  of  wild  forest  lands  in  the 
Forest  Preserve  counties  without  having  such  act  im- 
mediately nullified  by  the  Forest  Preserve  Law  and 
the  constitutional  provision.  Under  such  a  literal  con- 
struction, the  forest  land  taken  for  the  use  of  the  State 
School  for  Forestry  at  Syracuse  University  would, 
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undoubtedly,  be  transferred  to  the  Forest  Preserve 
and  the  object  for  which  it  was  taken  be  defeated. 
Other  similar  examples  might  easily  be  cited.  To 
follow  such  a  narrow  construction  would  be  laying 
down  a  dangerous  precedent  which,  if  followed,  would 
cripple  the  State  in  many  of  its  important  public  ac- 
tivities. The  flowed  lands  in  question  and  the  bed  of 
the  reservoir  were  taken  for  a  particular  public  use 
and  until  1899  were  used  to  their  full  extent  for  that 
purpose.  It  was  clearly  a  purpose  provided  for  by  the 
Legislature  acting  within  its  powers  and  discretion  for 
a  special  and  determined  public  benefit,  local  in  char- 
acter, and  although  it  is  conceded  that  the  purposes 
defined  are  similar  in  many  ways  to  those  carried  out 
by  the  Conservation  Commission  in  connection  with 
the  State  preserve,  I  can  see  no  reason  to  hold  that 
the  land  so  taken  has  become  Forest  Preserve  land 
within  the  meaning  of  the  constitutional  provision  and 
the  Forest  Preserve  statutes  or  that  the  special  State 
commissioners  appointed  to  carry  on  the  enterprise 
have  been  and  are  now  acting  without  authority. 
There  can  be  no  question  that  all  property  taken  to 
keep  the  dam  at  the  level  established  by  the  lowering 
in  1899  is  entirely  within  the  care,  custody  and  con- 
trol of  the  Hydraulic  Commissioners  and  not  the  Con- 
servation Commission.  What  effect  did  the  lowering 
of  the  dam  one  foot  in  1899  have  with  regard  to  the 
control  of  the  belt  of  land  formerly  flowed  but  for  the 
time  not  in  use  for  the  purposes  for  which  the  property 
was  taken?  The  lowering  was  not  intended  to  be 
permanent  but  was  for  the  purposes  of  economy.  It 
was  in  no  sense  a  permanent  abandonment.  In  1916, 
when  the  new  concrete  dam  was  erected,  it  was  raised 
to  a  height  of  nine  inches  lower  than  the  original  dam 
and  provision  was  made  to  use  **  flashboards*'  to  bring 
the  dam  to  the  original  level  when  necessary.    When 
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the  * '  flashboards ' '  are  not  in  nse  there  will  still  be  a 
belt  of  land,  subject  to  flow  when  needed,  but,  for  the 
time  being,  not  under  water.  I  am  of  the  opinion  that 
the  lowering  of  the  dam  in  1899  in  no  way  deprived  the 
Hydraulic  Commission  of  the  right  to  again  raise  the 
water  to  the  former  level  when  necessary  to  carry  out 
the  public  purposes  for  which  the  improvement  was 
made. 

Section  66  of  article  III  of  part  I  of  chapter  9  of  the 
Revised  Statutes  of  1899,  being  a  part  of  the  Public 
Lands  Law,  defines  unappropriated  lands  as  follows: 
**  The  lands  belonging  to  the  common  school  fund,  all 
escheated  lands  and  all  other  lands  belonging  to  the 
state  which  are  not  directed  by  law  to  be  kept  for  or 
applied  to,  any  specific  purpose  shall  be  deemed  un- 
appropriated lands  within  the  meaning  of  this  title.  *^ 

To  make  this  strip  of  land  a  part  of  the  Forest  Pre- 
serve it  must  be  held  that  when  the  dam  was  lowered 
the  land  was  abandoned  and  became  unappropriated 
State  land.  Such  was  clearly  not  the  case.  It  was 
still  subject  to  the  original  designated  special  use  when 
needed. 

The  lands  here  in  question,  like  those  discussed  in 
the  Fisher  case,  "  were  acquired  for  purposes  and 
objects  directly  connected  with  the  forest  preserve 
and  the  preservation  and  supply  of  water  in  the 
streams  leading  from  the  forest  preserve.**  Both 
Commissions  are  working  to  a  common  end  and  for  a 
common  purpose  but  the  powers  of  the  Hydraulic 
Commission  are  particularly  restricted  to  the  work 
for  which  it  was  created  and  it  is  not  well  equipped 
to  handle  the  more  general  problems  that  arise  in  con- 
nection with  forest  land  outside  its  particular 
province.  The  Conservation  Commission  is  undoubt- 
edly better  able  to  protect  the  interests  of  the  State 
in  the  lands  in  question  until  they  are  needed  for  the 
particular  improvement. 
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An  examination  of  section  50  of  the  Conservation 
Law  further  confirms  my  view  of  the  relative  author- 
ity of  the  two  Commissions  in  connection  with  the 
property.  Said  section,  after  stating  that  *  *  The  commis- 
sion shall,  for  the  purpose  of  carrying  out  the  pro- 
visions of  this  article,  have  the  following  power,  duty 
and  authority;'*  by  subdivision  8  added  by  chapter 
451  of  the  Laws  of  1916,  provides:  **  Examine  the 
forest  lands  under  the  charge  of  the  several  state  in- 
stitutions, boards  or  other  management  for  the  pur- 
pose of  advising  and  co-operating  in  securing  proper 
forest  management  of  such  lands." 

It  is  evident  that  the  Legislature  considered  the 
Conservation  Commission  the  logical  body  to  aid 
other  State  departments  in  their  forest  problems 
whether  the  lands  in  question  were  Forest  Preserve 
lands  or  not.  It  would  seem  unusual  if  two  State 
agencies,  working  for  a  common  purpose,  could  not 
agree  on  some  practical  scheme  for  caring  for  the 
property  to  subserve  the  best  interests  of  the  people 
of  the  State. 

The  situation  with  relation  to  the  dam  lot,  so-called, 
being  the  eighty-acre  parcel  taken  pursuant  to  sec- 
tion 5  of  chapter  505  of  the  Laws  of  1865,  which  pro- 
vides, *  *  If  they  [  i.  e.  the  commissioners]  decide  to 
erect  a  dam,  they  shall  cause  a  survey  and  map  to  be 
made  of  the  said  lake  and  of  the  lands  around  the 
same  which  will  be  overflowed,  or  be  liable  to  be  over- 
flowed by  a  dam  of  such  height  as  they  shall  deem 
necessary  to  erect.  And  also  of  any  lot  or  parcel  of 
land  which  they  may  deem  necessary  to  take  for  the 
purpose  of  a  dwelling  place  for  the  gate  keeper,  and 
for  a  highway  to  their  works ; "  is  altogether  different. 
The  act  provided  that  the  lot  taken  for  the  roadway 
to  the  works  and  for  the  dwelling  place  for  the  gate 
keeper  should  be  such  as  the  Commissioners  deemed 
necessary.  So  long  as  the  Commissioners  acted  within 
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the  boimds  of  reason  their  discretion  conld  not  be 
questioned.  The  dam  and  its  appurtenances,  as  well 
as  the  gate  keeper's  house  and  out  buildings  are 
located  upon  the  eighty-acre  parcel.  The  gate  keeper 
has  cut  wood  and  timber  thereon  for  his  own  use  and 
cultivates  a  part  of  it.  For  some  years  the  gate  keeper 
only  received  $200.  Undoubtedly  the  use  of  this  parcel 
of  land  was  a  very  material  inducement  to  him  to 
remain  there  and  furnished  a  legitimate  means  of  par- 
tial remuneration  for  his  services  without  increasing 
the  assessment  on  those  taxed  to  maintain  the  reser- 
voir. It  should  be  borne  in  mind  that  the  land  at  this 
location  was  of  little  value  when  the  dam  was  built 
and  that  some  inducement  must  have  been  provided, 
greater  than  the  small  amount  of  money  he  received, 
to  secure  the  services  of  a  man  to  care  for  the  dam  in 
this  isolated  spot.  It  would  seem  that  the  Commis- 
sioners acted  within  the  reasonable  exercise  of  their 
discretion  in  taking  this  parcel  for  the  pur;)oses 
mentioned  and  that  it  could  not  now  be  said  that  a 
part  of  it  is  unnecessary.  This  being  so,  it  follows,  as 
a  matter  of  course,  that  all  of  it  is  now  necessary 
and  incident  to  the  management  of  the  reservoir. 
There  has  been  no  change  to  indicate  that  any  less 
land  is  required  now  than  formerly  and  unless  the 
Commissioners  abused  the  discretion  conferred  upon 
them  for  the  purposes  of  making  the  selection,  and  I 
find  nothing  to  indicate  that  they  did,  it  is  not  the 
privilege  of  anyone  to  substitute  his  judgment  upon 
the  question,  when  the  Legislature  clearly  conferred 
upon  them  the  right  to  use  their  own.  I  am  satisfied 
that  the  exercise  of  their  discretion  cannot  now  be 
challenged  and,  as  already  stated,  if  the  parcel  was 
ever  needed,  there  has  been  nothing  to  change  con- 
ditions and  it  must  still  be  held  to  be  a  necessary 
adjunct  of  the  enterprise.  The  control  of  the  Hydrau- 
lic Commission  reasonably  extends  to  the  whole  of 


496  State  Department  Bepobtb 


[Vol.  22]  Attorney-General 


this  lot  for  the  purposes  of  carrying  on  the  improve- 
ment. 

It  would  appear  that  summer  cottages  on  this  lot 
could  not  be  justified  as  in  any  way  necessary  to  the 
improvement  but  this  is  a  question  with  which  the 
Conservation  Commission  can  have  no  concern.  The 
lot  is  within  the  control  of  the  Hydraulic  Conmiission 
and  it  must  be  presumed  that  as  public  agents  they 
will  do  their  duty.  Should  a  question  at  any  time 
arise  in  regard  thereto  there  is  an  ample  remedy  for 
their  failure  to  do  so.  They  are  liable,  as  is  any  other 
public  agent,  for  malfeasance  or  misfeasance  in  office 
and  recourse  may  be  had  to  their  bonds  executed  in 
favor  of  the  people  filed  in  the  county  clerk's  office 
pursuant  to  the  statute. 

If,  in  the  judgment  of  the  Legislature,  this  project 
can  be  controlled  to  better  advantage  by  the  Con- 
iservation  Commission  than  by  the  officials  appointed 
pursuant  to  the  act,  the  remedy  is  obvious.  Property 
held  for  public  use  and  subject  to  a  public  trust,  as 
this  is,  may  be  taken  from  one  public  agent  and 
transferred  to  another  by  act  of  the  Legislature.  This 
simply  amounts  to  an  appropriation  to  another  public 
use.  Higginson  v.  Slattery,  212  Mass.  583,  99  N.  E. 
Bepr.  523 ;  Darlington  v.  Mayor,  etc.  of  New  York,  31 
N.  Y.  164;  People  v.  Kerr,  27  id.  188;  People  ex  ret. 
Palmer  v.  Travis,  223  id.  150. 

The  Legislature  can  transfer  the  improvement  to 
the  control  of  any  other  State  department  whenever  it 
sees  fit  to  do  so. 

I  am  of  the  opinion  that  the  title  to  all  of  the  land 
taken  pursuant  to  chapter  505  of  the  Laws  of  1865, 
is  now  vested  in  the  State  of  New  York;  that  it  is 
not  a  part  of  the  Forest  Preserve  but  that  the  part 
of  the  improvement  now  in  use,  including  the  eighty- 
acre  lot,  conmionly  called  the  dam  lot,  is  within  the 
supiervision,  custody  and  control  of  the  Hydraulic 
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Commission  and  the  remaining  portion  is  within  the 
jurisdiction  of  the  Conservation  Commission  as  the 
most  appropriate  department  to  protect  the  State's 
interests  therein  nntil  such  time  as  it  may  be  needed 
for  the  purposes  to  which  it  was  dedicated. 


In  the  Matter  of  Construing  Section  261  of  the  Tax 
Law,  Relating  to  Interest  on  Mortgage  Tax 
Moneys 

(Attomey-Oeneral,  March  9,  1920) 

Tax  Law,  §  261  —  Interest  on  mortgage  tax  moneya. 

The  interest  received  by  eonnty  officers  on  mortgage  tax 
moneys  in  their  hands  should  be  distributed  in  the  same  pro- 
portions as  the  principal. 

Hon.  William  W.  Blackmer,  county  treasurer  of 
Saratoga  county,  submitted  an  inquiry,  together  with 
a  request  for  an  opinion  thereon,  as  follows :  '  *  When 
moneys  collected  for  mortgage  taxes  under  article  XI 
of  the  Tax  Law  are  deposited  at  interest  pending  dis- 
tribution under  section  261  thereof,  is  the  State  en- 
titled at  the  time  of  such  distribution  to  any  of  the 
interest  so  earned  f 

Newton,  Attorney-General. —  Section  261  of  the  Tax 
Law  provides  for  the  payment  to  the  county  treasurer 
by  the  recording  officer  of  moneys  received  for  mort- 
gage taxes  (except  where  an  apportionment  under 
section  260  is  pending,  etc.)  on  the  first  day  of  each 
month,  and  further  provides  that  the  county  treas- 
urer shall  on  the  first  day  of  January,  April,  July 
and  October  in  each  year,  after  having  deducted  the 
necessary  expenses  of  his  office  provided  in  section  262, 

32 
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transmit  one-half  of  this  net  amount  to  the  State 
Treasurer. 

The  suggestion  is  made  that  it  would  seem  doubt- 
ful whether  any  portion  of  the  mortgage  tax  money 
is  the  property  of  the  State  until  the  first  day  of  the 
quarter  when  it  is  turned  over,  and  that,  therefore,  the 
State  is  not  entitled  to  any  of  the  interest  which  it  may 
have  earned  theretofore.  I  cannot  accept  this  sugges- 
tion. If  the  State's  share  of  the  money  is  not  the 
property  of  the  State  until  paid  to  the  State  Treas- 
urer, whose  property  is  it!  It  is  not  the  property 
of  the  county  merely  because  it  is  in  the  x>ossession 
of  the  county  treasurer  any  more  than  moneys  paid 
into  court  by  private  litigants  and  held  pendente  lite 
by  county  officers  is  the  property  of  the  county.  Nor 
is  it  the  property  of  the  county  treasurer. 

The  county  officers  handling  mortgage  tax  moneys, 
act,  until  distribution  between  State  and  county,  as 
officials  of  the  State  rather  than  of  the  county.  **  The 
fund,  until  distributed,  was  under  the  management  and 
control  of  the  state.''  People  ex  rel.  Frost  v.  Wood- 
bury, 213  N.  Y.  51,  59.  This  being  the  case  it  is  im- 
possible to  admit  that  interest  paid  by  a  bank  for  the 
use  of  that  money  should  belong  exclusively  to  the 
county. 

In  the  absence  of  specific  contract  or  statute  to  the 
contrary,  interest  paid  for  the  use  of  money  belongs 
to  the  owners  of  the  principal  in  the  same  proportions 
as  does  the  principal.  Bassett  v.  Kin/ney,  24  Conn. 
267,  63  Am.  Dec.  161  and  cases  therein  cited. 

I  am  fully  satisfied  that  interest  earned  prior  to 
distribution,  on  mortgage  tax  moneys,  should  go  to 
the  same  political  divisions  as  does  the  principal,  and 
in  similar  proportions.  After  distribution,  the  State 
has,  of  course,  no  right  to  any  of  the  interest  which 
may  be  earned  by  the  county's  share,  remaining  in  the 
hands  of  the  county  treasurer. 
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Tn  the  Matter  of  CoNSTBxnNo  the  Civil  Sebvicb  Law, 
Belativb  to  the  Incbeasb  of  Salabt  by  Statutb,  and 
as  to  its  Effect  upon  the  Eligible  List  Established 
for  Promotion 

(Attorney-General,  Maroh  10,  1920) 

Oivil  Seryice  Law  — promotioni  —  incrtMe  of  nlary  liy  vtatiite  — 
diyiaion  engineer  in  Highway  Department. 

Where  a  promotion  examination  has  been  held  and  an  ^igible 
list  established  for  promotion  from  senior  assistant  engineer 
to  division  engineer,  in  the  State  EQghway  Department,  the 
subsequent  increase  by  the  L^^Iature  of  the  salary  of  division 
engineer  loes  not  cancel  the  list  nor  prevent  promotion  there- 
from at  the  increased  salary. 

Hon.  Frederick  Stuart  Greene,  Commissioner  of 
Highways,  submitted  an  inquiry  based  upon  the  fol- 
lowing statement  of  facts,  together  with  a  request  for 
an  opinion  thereon,  as  follows: 

The  office  of  division  engineer  in  the  State  High- 
way Department  is  in  the  competitive  class  of  the  civil 
service  and  vacancies  are  ordinarily  filled  by  promo- 
tion from  among  those  holding  the  position  of  senior 
assistant  engineer.  In  1916  the  Civil  Service  Commis- 
sion held  an  examination  for  promotion  to  the  office  of 
division  engineer,  and  as  a  result  of  this  examination 
prepared  an  eligible  list.  This  eligible  list  has  not 
yet  been  cancelled  or  superseded.  At  the  time  the  list 
was  promulgated  the  salary  of  division  engineer  was 
fixed  by  section  16  of  the  Highway  Law  at  $4,000  per 
annum.  That  section  was  amended  by  chapter  467 
of  the  Laws  of  1919,  increasing  the  salary  to  $5,000 
per  annum.  On  February  25,  1920,  the  Commissioner 
of  Highways  removed  one  of  his  division  engineers. 
A  clerk  in  his  office  then  telephoned  to  the  Civil  Serv- 
ice Commission,  requesting  the  certification  of  names 
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for  appointment  to  fill  the  vacancy.  The  assistant 
secretary  of  the  Civil  Service  Commission  advised  this 
clerk  that  the  list  was  already  in  the  possession  of 
the  Highway  Department  and  that  no  further  cer- 
tification was  necessary.  Thereafter  the  Commis- 
sioner of  Highways  notified  the  Civil  Service  Com- 
mission that  he  had  appointed  Leonard  D.  Brownell 
division  engineer  to  fill  the  vacancy  mentioned,  at  the 
salary  of  $5,000  per  annum,  the  appointment  to  be 
effective  February  25, 1920.  Mr.  Brownell  *s  name  was 
third  upon  the  eligible  list  referred  to.  (On  the  list 
as  it  appeared  in  the  Civil  Service  Commission's 
records  Mr.  Brownell 's  name  was  fourth,  the  records 
not  having  been  corrected  to  allow  for  the  death  of 
Frank  W.  Bristow.  The  correction  of  the  record  to 
strike  off  the  list  the  name  of  Mr.  Bristow  eliminates 
from  the  present  controversy  any  question  as  to 
whether  or  not  Mr.  Brownell  ^s  name  was  third  upon 
the  list.)  The  Civil  Service  Commission,  by  its  secre- 
tary, refused  to  accept  the  appointment  of  Mr.  Brow- 
nell at  a  salary  of  $5,000  on  the  ground  *  *  that  the 
present  promotion  list  for  division  engineer  was 
established  for  appointment  at  $4,000  per  annum,  and 
we  are  therefore  unable  to  accept  the  appointment 
therefrom  at  salary  of  $5,000. ' '  Mr.  Brownell  entered 
ujwn  and  performed  the  duties  of  division  engineer, 
and  on  March  third  his  payroll  as  division  engineer 
for  the  period  from  February  twenty-fifth  to  Febru- 
ary twenty-ninth  was  certified  to  the  Civil  Service 
Commission  for  approval  at  the  rate  of  $5,000  per 
annum.  The  payroll  was  returned  without  the  ap- 
proval of  this  item,  but  with  a  statement  that  this 
salary  could  not  be  certified  at  more  than  $4,000  per 
annum. 

**  Has  the  Civil  Service  Commission  jurisdiction  to 
limit  the  salary  to  be  paid  to  division  engineers  in 
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the  Highway  Department,  or  to  make  acceptance  of  an 
appointment  conditional  upon  the  limitation  of  salary 
below  that  fixed  by  law!** 

Nbwtok,  Attorney-General,  by  Cheney,  First 
Deputy. —  The  request  by  the  Highway  Department 
for  certification  of  an  eligible  list  was  made  inform- 
ally over  the  telephone,  but  the  Civil  Service  Com- 
mission did  not  object  to  its  informality  at  the  time, 
but  stated  that  a  new  certification  was  unnecessary 
as  the  list  was  already  in  the  hands  of  the  Highway 
Department.  The  attitude  of  the  Civil  Service  Com- 
mission in  rejecting  the  payroll  certified  March  third 
was  not  that  an  appointment  had  been  made  without 
proper  request  for  certification  of  eligible  list,  or 
without  the  certification  of  such  list,  but  that  an  ap- 
pointment of  $5,000,  had  been  made  off  a  list  from 
which  no  appointment  at  more  than  $4,000  could  be 
made.  There  is  no  specific  provision  in  the  Civil 
Service  Law  or  the  Civil  Service  Rules,  for  the  for- 
malities which  shall  surround  application  for  certifica- 
tion of  eligible  lists  for  promotion.  Bule  8  applies 
generally  to  appointments  in  the  competitive  class  and 
it  might  be  construed  to  apply  to  such  lists.  In  subdi- 
vision 2  of  that  rule  it  is  provided  that  **  whenever 
an  ap;)ointing  officer  shall  request  a  certification  from 
the  commission  for  appointment  to  or  employment  in 
any  position  in  the  competitive  class  he  shall  specify 
the  title,  duties  and  compensation  of  such  position,  so 
that  certification  may  be  made  from  the  proper  eligible 
list,  or  that  when  necessary  a  proper  eligible  list  may 
be  prepared  as  the  result  of  an  open  competitive  exam- 
ination held  for  that  purjwse.  The  secretary  shall 
thereupon  as  soon  as  practicable  certify  to  the 
appointing  officer  for  appointment,  from  the  eligible 
list  most  nearly  appropriate  to  such  position,  as  it 
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may  then  eaoiat,  the     names  of  the  three  persoiiB, 
etc.^' 

The  Civil  Service  Commission  is  in  a  position  to 
consider  this  rule  as  applying  to  certification  of  lists 
for  promotion,  or  it  may  consider  it  as  applying  only 
to  lists  prepared  as  the  result  of  open  competitive 
examination.  If  they  take  the  first  position,  it  is  true 
that  the  Highway  Department  did  not  specify,  in 
applying  for  certification,  the  salary  of  the  position. 
Bnt  it  is  also  true  that  had  they  specified  the  salary 
at  $5,000  it  would  have  made  no  difference  in  the  selec^ 
tion  by  the  secretary  of  the  Civil  Service  Commission 
of  the  most  nearly  appropriate  list  from  which  cer- 
tification could  be  made,  because,  regardless  of  any 
change  of  salary,  there  can  be  no  more  appro- 
priate list  for  promotion  from  senior  assistant  engi- 
neer to  division  engineer  than  the  list  prepared  as  a 
result  of  examination  open  to  senior  assistant  engi- 
neers for  promotion  to  division  engineer.  There  being 
a  list  than  which  no  other  list  could  possibly  be  more 
appropriate,  it  would  have  become  the  duty  of  the 
secretary  to  certify  from  this  list,  regardless  of  the 
salary  which  might  be  stated  in  the  request  for  cer- 
tification. The  rule  specifically  states  the  reason  why 
title,  duties  and  compensation  of  the  position  shall  be 
specified :  that  is  ^  ^  so  that  certification  may  be  made 
from  the  proper  eligible  list'*  If  knowledge  of  the 
rate  of  salary  to  be  paid  could  have  no  effect  upon 
the  question  of  which  list  was  most  appropriate,  then 
the  reason  for  requiring  specification  of  the  salary 
fails,  and  it  is  an  accepted  maxim  of  the  law  that 
where  the  reason  for  a  rule  fails,  the  rule  fails.  Fur- 
ther, the  salary  in  this  case  was  not  fixed  by  the  head 
of  the  department,  but  by  the  statute,  section  16  of 
the  Highway  Law  fixing  the  salary  without  vesting  in 
the  Commissioner  of  Highways  any  discretion  to 
change  it,  and  without  vesting  in  the  Civil  Service 
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Commission  any  discretion  to  limit  it  to  less  than  the 
amonnt  so  fixed.  There  is  a  presumption  of  knowledge 
of  the  provisions  of  general  statutes  which  I  think 
extends  to  the  Civil  Service  Commission  as  well  as  to 
everybody  else,  and  I  think  the  Civil  Service  Commis- 
sion is  charged  with  knowledge  of  the  salary  of  divi- 
sion engineers  in  the  Highway  Department  and  cannot 
reject  appointments  made  by  the  Conmdssioner  of 
Highways  on  the  ground  that  he  had  not  informed 
them  of  the  provisions  of  a  general  law. 

Should  the  Civil  Service  Commission  take  the  posi- 
tion that  subdivision  2  of  rule  8  does  not  apply  to  the 
certification  of  lists  for  promotion  but  only  to  lists 
resulting  from  open  examinations,  then  there  is  no 
provision  requiring  the  formal  application  for  certifi- 
cation of  an  eligible  list  in  promotion  cases,  rule  14 
being  silent  upon  the  subject.  That  being  the  case, 
when  an  informal  application  for  a  list  was  made  by 
the  Highway  Department  and  accepted  by  the  Civil 
Service  Commission  through  the  informal  advice  that 
the  list  already  in  the  hands  of  the  Highway  Depart- 
ment was  the  proper  list —  a  procedure  which  I  under- 
stand is  not  at  all  uncommon  but  may  be  regarded  as 
established  by  departmental  usage  —  I  do  not  think  the 
Civil  Service  Commission  is  in  a  position  to  complain 
of  the  lack  of  formality  surrounding  the  preliminaries 
to  this  apxwintment.  The  Commissioner  of  Highways 
had  before  him  an  eligible  list  which  had  been  duly 
certified  at  one  time,  and  which  was  the  list  of  those 
eligible  for  promotion  from  senior  assistant  engineer 
to  division  engineer.  From  this  list  he  promoted  a 
man  from  senior  assistant  engineer  to  division  engi- 
neer. I  can  see  no  reason  why  this  promotion  is  not 
Valid  and  why  the  Civil  Service  Commission  should 
not  certify  the  payroll  of  the  man  so  promoted. 

The  contention  is  made  by  the  secretary  of  the  Civil 
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Service  Commission  that  since  the  list  of  those  eligible 
for  promotion  from  senior  assistant  to  division  engi- 
neer was  prepared  at  a  time  when  the  salary  of  divi- 
sion engineer  was  $4,000,  and  since  the  Legislature 
has  since  arbitrarily  changed  that  salary  to  $5,000,  a 
promotion  from  senior  assistant  to  division  engineer 
cannot  be  made  from  that  list.  A  very  similar  conten- 
tion was  made  by  the  Civil  Service  Commission  with 
respect  to  the  position  of  county  superintendent  of 
highways  when  they  had  prepared  a  list  as  the  result 
of  an  examination,  which  had  been  advertised  in  a 
notice  stating  that  the  salary  of  the  position  was 
$2,500,  and  the  board  of  supervisors  of  Westchester 
county  raised  the  salary  to  $5,000  at  the  time  of 
making  an  appointment  from  that  list*  This  conten- 
tion of  the  Civil  Service  Commission  was  overruled  by 
the  Court  of  Appeals  in  Matter  of  MacDonald  v. 
Ordway,  219  N.  Y.  328.  The  opinion  of  the  court  in 
that  case  is  summarized  in  the  second  paragraph  of 
the  headnote  as  follows :  '  ^  2.  There  does  not  appear 
to  be  any  statute  or  rule  of  the  state  civil  service  com- 
mission directing  or  empowering  it  to  state  in  the 
notice  of  an  examination  for  applicants  for  a  position 
the  salary  attached  thereto.  Hence,  the  commission 
has  no  authority  to  refuse  to  certify  the  salary  of  a 
county  superintendent  of  highways,  upon  the  ground 
that  the  salary  fixed  by  the  board  of  supervisors,  at 
the  time  he  was  appointed,  exceeded  the  salary  stated 
in  the  notice  published  by  the  commission  for  the  com- 
petitive examination  of  candidates  for  the  position." 
In  the  case  before  me  the  equities  are  even  stronger 
against  the  contentioil  of  the  Civil  Service  Commis- 
sion, for  had  the  salary  of  division  engineer  been 
$5,000  at  the  time  the  promotion  examination  was 
held,  or  had  the  Civil  Service  Commission  announced 
at  that  time  that  there  was  a  possibility  of  its  being 
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increased  beyond  $4,000,  only  those  who  were  actually 
admitted  to  the  examination  would  have  been  eligible 
to  take  it,  that  is  the  senior  assistant  engineers.  An 
announcement  of  a  higher  salary  could  not  have 
brought  in  more  competitors,  for  only  senior  assistant 
engineers  were  eligible  to  compete.  If  the  Legislature 
has  seen  fit  to  increase  the  salaries  of  division  engi- 
neers, I  do  not  see  how  the  Civil  Service  Commission 
can  say  that  those  senior  assistant  engineers  who  were 
theretofore  eligible  to  promotion  have  ceased  to  be 
eligible. 

The  vacancy  in  the  position  of  division  engineer 
must  be  filled,  and  it  must  be  filled  at  $5,000,  the  High- 
way Law  giving  the  Commissioner  of  Highways  no 
discretion  in  fixing  this  salary.  Under  the  general 
principles  of  the  Civil  Service  Law  it  must  be  fiilled  by 
promotion  from  the  position  of  senior  assistant  engi- 
neer. There  is  in  existence  a  list  of  those  eligible  to 
promotion  from  senior  assistant  engineer  to  division 
engineer.  I  am  satisfied  that  it  is  within  the  right  of 
the  Commissioner  of  Highways  to  make  such  a  promo- 
tion from  this  list  and  that  the  Civil  Service  Conunis- 
sion  cannot,  by  assuming  a  right  not  granted  to  it  in 
either  the  law  or  its  rules,  limit  the  salary  of  the  posi- 
tion or  limit  the  power  of  the  Commissioner  of  High- 
ways to  fill  the  position. 

The  promotion  list  is,  to  be  sure,  three  and  one-half 
years  old  and  might  well  be  deemed  obsolete  by  the 
Civil  Service  Commission,  if  the  Civil  Service  Com- 
mission chose  to  terminate  it  and  call  for  an  examina- 
tion for  a  new  list.  But  the  proper  time  to  declare  a 
list  obsolete  and  announce  a  new  examination  is  before 
and  not  after  an  appointment  has  been  made  from  that 
list.  It  will  not  do  for  the  Civil  Service  Commission 
to  say  they  will  leave  this  list  in  effect  until  somebody 
tries  to  make  an  appointment  from  it  and  then  cancel 
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it  on  the  grounds  of  obsolescence.  But  the  refusal  of 
the  Civil  Service  Commission  to  accept  an  appoint- 
ment from  this  list  is  not  based  upon  any  contention 
that  the  list  is  obsolete,  for  the  Commission  is  willing 
to  accept  an  appointment  at  $4,000.  As  I  have  said 
before,  the  Commission  has*  no  power  or  jurisdiction 
to  fix  salaries  in  this  way,  and  it  seems  to  me  that  if 
the  list  is  a  proper  one  for  the  promotion  of  senior 
assistant  engineers  to  the  position  of  division  engineer 
at  $4,000,  it  is  also  a  proper  one  for  the  promotion  of 
the  same  eligibles  to  the  same  position  at  $5,000 
or  at  any  other  salary  which  may  be  fixed  by  the 
Legislature. 

In  view  of  these  facts  it  is  my  opinion  that  in  effect 
the  Civil  Service  Commission  has  certified  the  list  of 
persons  eligible  for  promotion  from  senior  assistant 
engineer  to  division  engineer;  that  Mr.  BrownelPs 
name  was  third  upon  that  list ;  and  that  the  appoint- 
ment of  Mr.  Brownell  therefrom  to  the  position  of 
division  engineer  by  the  Commissioner  of  Highways 
was  valid  and  must  be  accepted  by  the  Civil  Servies 
Commission,  the  fact  that  the  salary  is  now  $5,000  in 
nowise  affecting  the  validity  of  the  appointment.  This 
being  the  case,  it  becomes  the  duty  of  the  Civil  Service 
Commission  to  certify  the  payroll  under  §  20  of  the 
the  Civil  Service  Law. 


In  the  Matter  of  CoNSTRurNO  Article  XVT  of  the  Tax 
Law  Relating  to  Stock  Dividends 

(Attorney-General,  March  12,  1920) 

Stock  dividends  —  what,  are  not  tazaUe  under  the  N«w  Tork 
State  Income  Tax  Law. 

Dividends  paid  in  stock  of  corporations  other  than  those 
declaring  them  and  dividends  paid  in  stock  of  the  deelaring 
corporation,  purchased  in  tho  market  for  the  purpose  should 
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be  inelnded  as  groae  income  under  the  New  York  State  Income 
Tax  Law. 

Distribution  of  new  or  nnissued  stock  to  evidence  the  trans- 
fer upon  the  books  of  the  corporation  of  items  from  surplns, 
undivided  profits,  or  some  similar  account  to  capital  account, 
are  **  true  stock  dividends "  and  should  not  be  included  in 
returns  as  gross  income. 

Hon,  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted: 

Nbwtok,  Attorney-General,  by  Ivins,  Deputy. —  I 
have  examined  the  opinions  handed  down  on  March  8, 
1920,  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Eisner  v,  Maconiber.  The  court  holds  that 
a  true  stock  dividend  —  when  a  corporation  transfers 
amounts  on  its  books  from  surplus  or  undivided  profits 
accounts  to  capital  account  and  distributes  new  or 
unissued  stock  among  its  stockholders,  pro  rata,  to 
represent  the  amount  so  transferred  —  does  not  con- 
stitute *  *  income  ^ '  to  the  stockholders,  within  the 
meaning  of  that  word  as  used  in  the  Sixteenth  Amend- 
ment to  the  Constitution  of  the  United  States.  The 
decision  is  not  based  upon  the  intent  of  Congress,  but 
upon  the  construction  of  the  constitutional  amendment. 

I  do  not  deem  it  necessary  to  consider  the  merits  of 
the  controversy  that  was  before  the  court.  To  many, 
the  dissenting  opinions  may  seem  as  well  reasoned  as 
the  prevailing  opinion.  But  we  must  accept  it  as  estab- 
lished that  the  people  in  adopting  the  Sixteenth 
Amendment,  authorizing  Congress  to  levy,  without 
apportionment  among  the  states,  **  taxes  on  incomes, 
from  whatever  source  derived,*'  did  not  intend  to 
authorize  the  taxation  by  Congress  without  appor- 
tionment of  stock  dividends. 

The  rule  for  construction  of  constitutional  and  statu- 
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tory  provisions  is  the  same  —  words  should  be  under- 
stood in  their  commonly  accepted  meanings.  And  the 
court  holds  that  the  commonly  accepted  meaning  of 
the  word  *  *  income  '  *  does  not  include  stock  dividends, 
received  and  held  by  stockholders. 

The  Constitution  of  the  United  States  puts  no  limi- 
tation upon  the  power  of  the  State  to  tax  stock  divi- 
dends, nor  does  the  Constitution  of  the  State  of  New 
York,  and  it  clearly  appears  from  the  opinions  of  the 
Supreme  Court  that,  in  the  absence  of  constitutional 
linoitation  that  power  is  inherent  in  sovereignty.  I 
have  no  doubt  of  the  power  of  the  Legislature  to  tax 
stock  dividends,  as  such  —  as  was  done  by  Western 
Australia  in  the  Dividend  Duties  Act  (referred  to  in 
Eisner  v.  Macomb  er  and  upheld  in  Swan  Brewery  Co., 
Ltd.  v.  Rex  (1914),  A.  C.  231),  but,  in  view  of  the 
Supreme  Courtis  decision  as  to  the  commonly  accepted 
meaning  of  the  word  **  income,*'  I  do  not  think  that 
the  Legislature,  in  passing  chapter  627  of  the  Laws 
of  1919,  should  be  considered  to  have  intended  to  do  so. 

It  is  true  that,  as  between  life  tenant  and  remainder- 
man, the  courts  of  New  York  (also  Pennsylvania,  Cali- 
fornia and  other  states  —  see  dissenting  opinion  of 
Mr.  Justice  Brandeis  in  Eisner  v.  Macomber)  have 
held  that  stock  dividends  partake  of  the  nature  of 
capital,  insofar  as  they  represent  earnings  of  the  cor- 
poration prior  to  the  creation  of  the  life  interest,  and 
of  the  nature  of  income  insofar  as  they  represent  earn- 
ings during  the  life  estate.  But  this  does  not  neces- 
sarily control  in  the  construction  of  a  law  taxing 
incomes.  For  example,  in  Massachusetts  the  courts 
hold  that,  as  between  remainderman  and  life  tenant, 
stock  dividends  are  capital  {Minot  v.  Paine,  99  Mass. 
101),  but  they  also  hold  that  for  purposes  of  the  income 
tax,  they  are  income.  Tax  Comm'r  v.  Putnnm,  227 
Mass.  552.    For  the  purpose  of  the  New  York  corpora- 
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tion  franchise  tax,  our  courts  have  held  that  stock 
dividends  are  "  dividends,'*  by  which  the  tax  on  the 
right  to  corporate  existence  is  measured.  People 
ex  rel.  Pullman  Co.  v.  Glynn,  130  App.  Div.  332 ;  affd., 
198  N.  Y.  605;  People  ex  rel.  Empire  State  Dairy  Co. 
V.  Sohmer,  218  id.  199.  But  that  indicates  nothing  with 
respect  to  the  question  of  whether  stock  dividends  are 
**  income  *'  to  the  shareholders  receiving  them. 

In  1913  the  People  adopted  an  amendment  to  the 
Federal  Constitution  permitting  the  taxation  of 
**  incomes,  *'  and  thereafter  Congress  passed  several 
laws  for  the  purpose.  In  1919,  the  Legislature  of  New 
York  passed  an  Income  Tax  Law  in  practically  similar 
phraseology  (in  this  connection)  as  that  of  the  later 
Congressional  acts.  While  the  intent  of  the  Legisla- 
ture was  possibly  to  do  just  what  Congress  was  trying 
to  do,  I  think  it  much  safer  to  say  that  the  intent  was 
to  do  just  what  Congress  was  doing.  The  Supreme 
Court  has  told  us  that  Congress  could  not,  and  conse- 
quently did  not  tax  stock  dividends.  I  think  that  the 
Legislature,  in  levying  a  tax  upon  **  incomes  '* 
intended  to  tax  only  those  things  which  are  conunonly 
included  in  the  term  **  income."  And  the  Supreme 
Court  has  told  us  that  stock  dividends  are  not  included 
within  the  commonly  accepted  meaning  of  that  term. 

In  view  of  these  facts,  and  the  further  fact  that  the 
Legislature  is  now  in  session  and  may  promptly  over- 
rule me  if  it  disagrees  with  my  conclusions,  I  advise 
you  that  in  my  opinion  the  New  York  Income  Tax  Law 
(Tax  Law,  art.  XVI,  added  by  Laws  of  1919,  chap.  627) 
does  not  apply  to  true  stock  dividends,  and  they  should 
not  be  included  in  taxpayers  *  returns  as  gross  income. 

This  only  applies  to  what  the  Supreme  Court  terms 
**  true  stock  dividends."  It  does  not  apply  to  divi- 
dends paid  in  stock  of  corporations  other  than  those 
declaring  them,  nor  to  dividends  paid  in  stock  of  the 
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declaring  corporatioiiy  purchased  in  the  market  for 
the  purpose ;  but  only  to  distributions  of  new  or  unis- 
sued stock  to  evidence  the  transfer  upon  the  books  of 
the  company  of  items  from  surplus,  undivided  profits, 
or  some  similar  account  to  capital  account 


Abstract  of  Annual  Report  op  the  Conservation 

Commission 

(State  Conservation  Commission,  March  15,  1920) 

By  the  Commission. —  More  acres  planted  to  new 
forests  than  ever  before,  more  hunting  and  trapping 
licenses  sold,  more  fines  and  penalties  collected  for 
violation  of  the  game  laws,  more  treatments  at  the 
State  bath  houses  in  Saratoga  Springs,  and  important 
progress  toward  solution  of  the  intricate  problems  of 
water-power  development  and  of  stream  pollution,  are 
some  of  the  features  of  the  Ninth  Annual  Report  of 
the  Conservation  Commission,  transmitted  to  the 
Legislature  by  Conservation  Commissioner  (Jeorge  D. 
Pratt. 

During  the  year  1919  there  has  been  added  to  the 
staff  of  the  Commission  an  expert  biologist  and  sani- 
tarian who  has  been  engaged  in  classifying  the  various 
types  of  wastes  that  are  discharged  into  the  waters 
of  the  State,  at  locations  already  reported  by  the 
Commission's  field  force.  In  the  practical  work  of 
bringing  about  the  gradual  elimination  of  detrimental 
pollution,  programs  for  careful  scientific  work,  in 
co-operation  with  the  manufacturing  plants  and 
municipalities  which  are  the  chief  sources  of  the  pollu- 
tion, are  being  developed. 

One  of  the  baneful  effects  of  stream  pollution,  which 
is  dwelt  upon  at  some  length  in  the  report,  is  the 
marked  decline  of  the  oyster  industry  in  waters  adja- 


Abstract  of  Bbpobt  of  Consebvation  Commission     511 


Conservation  Commission  [Vol.  22] 


cent  to  New  York  city,  due  to  the  inability  of  the 
oystermen  to  secure  a  *  *  set  * '  of  young  oysters.  The 
Conservation  Commission  is  making  a  special  study 
of  this  problem  with  a  view  to  conserving  the  tre- 
mendously valuable  shellfish  industry  of  this  State. 

On  the  other  hand,  it  is  interesting  to  note  from  the 
report  that  there  was  last  year  a  marked  increase  in 
the  number  of  shad  caught  in  the  Hudson  river,  374,974 
pounds  having  been  taken  in  1919,  as  compared  with 
234,602  pounds  in  1918,  and  only  40,173  pounds  in 
1916. 

Immediate  action  in  the  development  of  the  latent 
water  power  of  the  State,  by  taking  those  preliminary 
steps  upon  which  all  persons  interested  in  water  power 
are  agreed,  is  urged  in  the  report.  Failure  to  enact 
water  power  legislation  last  year  was  largely  because 
the  proponents  were  divided  into  two  different  camps 
—  the  Conservation  Commission  and  its  foUowers 
advocating  the  leasing  of  State-owned  power  sites  to 
municipalities  and  power  companies,  who  would  gen- 
erate and  distribute  the  power;  the  New  York  State 
council  of  mayors  proposing  that  the  State  proceed 
with  the  actual  generation  of  the  power  and  its  trans- 
mission to  consumers. 

While  still  advocating  the  same  policy  that  he 
advanced  a  year  ago.  Commissioner  Pratt  now  points 
out  in  his  report  that,  up  to  a  certain  point,  the  pro- 
posals of  the  Conservation  Commission  and  the  council 
of  mayors  run  side  by  side.  He  calls  attention  to  the 
fact  **  that  it  should  be  possible  for  the  State  immedi- 
ately to  go  a  long  way  forward  in  the  development  of 
water  power  without  running  counter  to  the  theories 
of  either  side.  In  other  words,  the  policies  and  steps 
upon  which  both  sides  are  in  agreement  are  those  that 
are  preliminary  and  with  which  either  side  would 
immediately  proceed,  if  its  complete  water  power 
policy  should  be  adopted." 
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Legislative  steps  are  therefore  urged  to  secure  neces- 
sary constitutional  amendments  permitting  the  fullest 
possible  use  of  the  State  owned  water  powers  and  the 
transmission  of  power  across  State  land,  and  making 
possible  the  actual  beginning  of  stream  control  by 
storage  reservoirs.  Questions  upon  which  no  agree- 
ment seems  possible  may  be  left  for  the  future,  inas- 
much as  the  preliminary  steps  will  take  several  years, 
during  which  time  there  will  be  abundant  opportunity 
for  all  discussion  of  the  ultimate  details  of  the  State's 
hydro-electric  poUcy. 

-That  portion  of  the  report  dealing  with  the  division 
of  fish  and  game  shows  that  from  the  twelve  hatcheries 
and  two  canal  fish  ponds,  approximately  529,000,000 
young  fish  of  32  species  were  distributed  during  the 
year,  for  the  purpose  of  keeping  the  various  waters 
of  the  State  supplied  with  food  and  game  fishes.  From 
the  three  game  farms  55,400  pheasants'  eggs  and  9,206 
half-grown  birds  were  sent  to  farmers  and  sportsmen, 
by  which  the  stock  of  these  game  birds  has  been  main- 
tained in  the  covers  of  the  State. 

As  a  result  of  a  change  in  the  law  regarding  deer 
which  permitted  the  killing  of  both  bucks  and  does 
during  the  season  of  1919,  the  Commission  used  every 
means  possible  to  collect  accurate  data  regarding  the 
results  of  the  season.  Its  investigation  indicates  that 
approximately  60,000  men  hunted  deer  during  the  last 
season,  and  that  they  killed  more  than  20,000  deer.  In 
the  season  of  1917,  when  approximately  37,000  men 
hunted  deer,  the  Commission's  figures  indicated  a  kill 
of  between  8,000  and  10,000. 

Although  final  figures  of  the  total  Mil  during  the 
1919  season  were  not  available  at  the  time  the  report 
went  to  press  and  are  dependent  upon  a  census  of 
Adirondack  deer  hides  received  by  tanners,  the  Con- 
servation Commission  concludes  from  data  already  at 
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hand,  first,  that  the  number  of  hncks  killed  has 
exceeded  the  number  of  bucks  taken  in  a  buck  law 
year,  and  that  the  new  law  has  thus  not  operated  to 
protect  the  bucks,  and,  second,  that  the  number  of  does 
taken  has  been  very  largely  in  excess  of  the  number 
of  bucks. 

The  Commission's  contention  that  the  buck  law  is 
a  conserver  of  human  life  is  supported  by  the  state- 
ments published  in  the  report  that  during  the  1919 
hunting  season,  nine  men  were  killed,  and  seven  more 
wounded  —  all  as  a  result  of  being  mistaken  for  deer. 
*  *  Records  of  hunting  accidents, ' '  says  the  report,  *  *  in 
State  after  State,  including  New  York,  where  the  buck 
law  has  been  tried,  have  proved  conclusively  that  the 
buck  law,  requiring  hunters  to  look  for  horns  on  the 
deer,  safeguards  human  life,  and  that  the  mortality 
jumps  tremendously  when  the  buck  law  is  not  in 
force. ' ' 

The  Commission  favors  return  to  a  law  permitting 
the  shooting  of  bucks  only,  with  a  limit  of  one  buck 
to  a  hunter,  and  the  shortening  of  the  deer  season  so 
as  to  extend  from  October  fifteenth  to  November 
fifteenth. 

An  appeal  to  the  Legislature  to  extend  the  jurisdic- 
tion of  the  Conservation  Conmaission  to  all  the  forests 
of  the  State  along  lines  similar  to  those  upon  which  it 
is  now  exercised  in  the  Adirondack  and  Catskill  sec- 
tions, is  made  in  that  part  of  the  report  relating  to 
the  work  of  the  division  of  lands  and  forests.  Com- 
missioner Pratt  points  out  that  the  total  area  of  farm 
woodlots  in  New  York  State  is  only  slightly  smaller 
than  that  occupied  by  the  great  Adirondack  forest, 
and  that  with  a  proper  administration  of  the  land  best 
adapted  for  timber  production,  New  York  State  should 
eventually  be  able  to  supply  a  large  i>art,  if  not  all, 
of  its  timber  needs. 

33 
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A  special  campaign  to  encourage  the  broadest  pos- 
sible recreational  use  of  the  State  Forest  Preserve 
and  the  St.  Lawrence  Reservation  is  being  made  by 
the  Commission  as  *'  a  public  service  of  the  greatest 
importance. ' '  Seven  free  illustrated  **  Recreation 
Circulars  * '  have  already  been  issued,  and  if  f imds  are 
made  available  the  work  of  improving  and  marking 
trails,  the  building  of  open  camps  and  the  construction 
of  fireplaces  throughout  the  Forest  Preserve  will  be 
undertaken  on  a  scale  conmiensurate  with  the  great 
use  that  the  people  are  making  of  this  public  property. 

Eleven  new  steel  observation  towers  erected  during 
1919  bring  the  total  number  of  such  towers  in  use  to 
fifty,  and  leave  only  four  of  the  Commission's  fire  sta- 
tions still  to  be  equipped  with  standard  towers.  The 
266  forest  fires  reported  by  the  observers  in  the  Adi- 
rondacks  and  Catskills  did  damage  to  the  extent  of 
only  $3;825,  which  is  less  than  in  1918,  and  far  below 
the  average. 

Additions  during  the  year  to  the  area  'of  the  Forest 
Preserve,  which  now  totals  1,886,500  acres,  were  made 
at  an  average  purchase  price  of  $13.48  per  acre  in  the 
Adirondacks  and  $6.26  per  acre  in  the  Catskills. 

The  most  notable  achievement  of  the  year  in  the  Con- 
servation Conunission's  administration  of  the  State 
Reservation  at  Saratoga  Springs  was  the  opening  of 
the  new  Washington  Bath  House,  which  is  described  as 
offering  **  facilities  more  complete  and  comfortable 
than  any  other  bath  house  in  America.*' 

In  the  three  State  bath  houses  at  Saratoga  36,808 
treatments  were  given,  as  compared  with  23,305  the 
preceding  year.  The  report  shows  that  as  recently  as 
1914,  only  7,843  treatments  were  given  in  a  year. 
Other  activities  of  the  State  Reservation  at  Saratoga 
Springs  show  similar  growth,  according  to  the  tables 
presented  in  the  report.    In  spite  of  greatly  increased 
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costSy  all  income  producing  departments  of  the  Reser- 
vation yielded  a  net  profit  greater  than  that  of  the 
previous  year. 


In  the  Matter  of  the  BiUiS  Now  Before  the  Lbgisui- 

TUBE  Relating  to  Water  Power 

(State  Conaervation  Ck>imnis8ioti,  March  16,  1920) 

By  the  Commissiok. —  New  York  State  will  realize 
a  financial  return  of  millions  of  dollars  from  State 
owned  water  power  resources^  as  a  result  of  the  water 
power  bills  already  introduced  into  the  Legislature, 
or  about  to  be  introduced,  according  to  a  statement 
made  today  by  Conservation  Commissioner  George  D. 
Pratt.  This  return,  according  to  the  Commissioner, 
will  come  either  from  rentals  levied  upon  diversion 
rights  under  water  power  charters  granted  without 
charge  a  quarter  of  a  century  ago,  or  possibly  from 
development  by  the  State  itself  of  the  immense  power 
of  the  Niagara  Gorge. 

**  The  likelihood  that  bills  to  protect  the  State's 
interest  in  the  enormous  power  of  the  Niagara  Gk)rge 
and  the  St.  Lawrence  river  will  pass  the  Legislature 
within  the  next  few  weeks  comes  barely  in  the  nick  of 
time,''  says  Commissioner  Pratt  in  his  statement. 
**  If  the  Senate  form  of  the  Federal  water  power  bill 
(the  Esch  bill),  now  pending  in  Congress,  which  pro- 
vides for  the  licensing  of  water  powers  in  which  the 
Federal  government  asserts  an  interest  through  its 
control  of  navigable  waters,  for  a  purely  nominal  fee, 
passes  before  the  State  of  New  York  has  taken  action 
to  protect  its  own  interest  in  the  boimdary  waters,  it 
will  be  possible  for  companies  holding  unused  charters 
on  the  Niagara  to  obtain  Federal  licenses,  and  still 
further  intrench  themselves  in  their  monopoly  of  water 
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power  rights  in  the  Niagara  river,  without  adequate 
compensation  to  the  State.  This  ac5C0unts  for  the  fact 
that  the  power  companies  have  been  waging  a  desper- 
ate fight  for  delay,  camouflaging  the  real  issue  with 
the  spectre  of  monopoly,  while  they  themselves  are 
seeking  to  have  monopolistic  control.  They  well  know 
that  if  New  York  can  be  kept  in  a  comatose  condition 
until  after  they  obtain  licenses  under  the  Federal  law, 
which  will  be  during  this  coming  spring  and  summer, 
it  will  then  do  the  State  no  good  to  wake  up.  The  barn 
door  will  be  shut  after  the  horse  is  taken. 

**  The  water  power  hearings  before  the  Senate  and 
Assembly  committees  last  week  have  had  at  least  one 
concrete  result.  They  have  put  the  power  companies 
on  record  as  acquiescing  in  amendments  of  their  char* 
ters,  which  will  require  them  to  pay  the  State  adequate 
rentals  for  any  water  that  they  may  divert.  The  hear- 
ings have  also  indicated  clearly  the  necessity  for  the 
passage  of  a  State  licensing  bill,  along  the  line  of  the 
Federal  water  power  bill  (the  Esch  bill),  in  order  that 
revenue  may  be  hereafter  obtained  from  all  State 
water  powers  not  developed  by  the  State  itself.  Such 
a  bill  is  diametrically  opposed  to  the  policy  of  a 
quarter  of  a  century  ago,  when  State  owned  water 
powers  were  given  away  without  charge.  The  Con- 
servation Commission  has  such  a  biU  ready  for  intro- 
duction, and  the  water  power  hearings  have  brought 
out  abundant  testimony  in  its  favor.  On  the  St.  Law- 
rence river  alone  there  is  half  a  million  horsepower, 
which  can  eventually  be  made  to  pay  the  State  a  sub- 
stantial revenue  under  this  bill. 

*  *  The  principles  of  the  licensing  bill,  in  the  opinion 
of  the  Commission,  constitute  an  absolutely  vital  and 
fundamental  feature  of  the  State  water  power  policyi 
since  it  provides  that  no  State  owned  water  powei 
shall  be  given  away,  and  that  all  of  it  used  by  pxivati 
corporations  must  be  paid  for  at  full  value. 
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* '  In  addition  to  this,  there  are  certain  points  where 
development  of  power  by  the  State  itself,  instead  of 
by  licensing,  appears  most  desirable.  One  of  these 
is  in  the  Niagara  Q-orge.  The  Commission  proposes 
to  urge  its  bill  for  the  development  of  this  power  by 
the  State  itself,  the  cnrrent  to  be  sold  at  the  bns-bar. 
While  there  appears  to  be  some  disagreement  regard- 
ing the  advisability  of  this  course,  the  water  power 
hearings  have  indicated  that  the  Commission,  the 
legislative  committees,  and  even  the  power  corpora- 
tions, can  find  no  objection  to  the  bill  to  pay  the  State 
fnll  return  for  a  State  owned  water." 


In  the  Matter  of  the  Claim  of  Minnie  Smoybb,  Widow, 
on  Behalf  of  Herself  and  Infant  Daughter  for  Com- 
pensation under  the  Workmen's  Compensation  Law 
on  Account  of  the  Death  of  Elmeb  J.  Smoybb, 
against  John  W.  Cowpbb  Company,  Inc.,  Employer, 
and  EmpiiOYbbs'  Mutual  Insubance  Company,  Insur- 
ance Carrier 

Death  Case  No.  B-15715 

(State  Industrial  CommiBsion,  October  20,  1919) 

Sunstroke. 

A  carpenter  working  on  a  roof  on  June  4,  1919,  suffered  a 
sunstroke  and  died  on  June  6,  1919.    Award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Niagara  Falls,  N.  Y.,  on 
July  28,  1919,  August  19,  1919,  and  at  Buffalo,  N.  T., 
on  October  20,  1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission, 
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Cohn,  Chormann  &  Franchot,  attorneys  for  the  em- 
ployer and  insurance  carrier. 

Dudley  &  Gray,  attorneys  for  the  claimant. 

By  the  Commission. — All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact  and  award,  as  follows : 

On  June  4,  1919,  the  day  when  Elmer  J.  Smoyer 
received  the  injuries  which  resulted  in  his  death  on 
June  6,  1919,  he  resided  at  3214  Lockport  street, 
Niagara  Falls,  N.  Y.,  and  was  employed  by  John 
W.  Cowper  Company,  a  corporation  engaged  in  the 
engineering,  contracting  and  roofing  business,  at 
Fidelity  Building,  Buffalo,  N.  Y.  Elmer  J.  Smoyer 
was  employed  as  a  carpenter  on  a  roof  of  a  building 
known  as  the  United  States  Light  and  Heat  Plant, 
located  on  the  comer  of  Thirteenth  and  North  streets, 
Niagara  Falls,  N.  Y. 

On  June  4,  1919,  while  Elmer  J.  Smoyer  was 
engaged  in  the  regular  course  of  his  employment  and 
while  working  on  the  roof  of  the  said  building  he  was 
subjected  to  the  direct  rays  of  the  sun  and  the  heat 
of  the  day  to  such  an  extend  that  his  employment  on 
said  roof  involved  a  special  hazard  so  as  to  cause 
him  to  be  disabled  from  sunstroke  on  that  day,  which 
resulted  in  his  death  on  June  6,  1919. 

The  average  weekly  wage  of  Elmer  J.  Smoyer  was 
the  sum  of  twenty-three  dollars  and  eight  cents. 

The  injuries  which  resulted  in  the  death  of  Elmer 
J.  Smoyer,  were  accidental  injuries  and  arose  out 
of  and  in  the  course  of  his  employment. 

Due  notice  of  death  was  given  to  the  employer. 

Elmer  J.  Smoyer  left  him  surviving  Minnie  Smoyer, 
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widow,  age  fifty-one  years  and  Minnie  H.  Smoyer, 
daughter,  age  sixteen  years  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against 
John  W.  Co wper  Company  and  the  Employers '  Mutual 
Insurance  Company,  insurance  carrier,  to  the  widow 
and  minor  child  of  Elmer  J.  Smoyer,  deceased  em- 
ployee as  follows:  To  Minnie  Smoyer,  widow,  age 
fifty-one  years,  at  the  rate  of  six  dollars  and  ninety- 
two  cents  weekly  during  widowhood  with  two  years 
compensation  in  one  sum  upon  re-marriage  and  to 
Minnie  H.  Smoyer,  daughter,  age  sixteen  years  at 
the  rate  of  two  dollars  and  thirty-one  cents  weekly 
until  she  shall  arrive  at  the  age  of  eighteen  years ;  and 
in  case  of  the  subsequent  death  of  Minnie  Smoyer, 
widow,  the  payment  of  Minnie  Smoyer,  daughter,  shall 
be  increased  until  she  shall  be  receiving  a  sum  equal 
to  15  per  cent  of  the  above  mentioned  average  weekly 
wage,  and  to  Minnie  Smoyer,  widow,  in  the  sum  of  one 
hundred  dollars  on  account  of  the  funeral  expenses  of 
Elmer  J.  Smoyer,  deceased. 


In  the  Matter  of  the  Claim  of  Michael  Sabatbixi,  for 
Compensation  under  the  Workmen  *s  Compensation 
Law,  against  Vito  De  Robebtis,  Employer,  and  Q-en- 
BBAL  Accident  Fire  and  Life  Asstjbanob  Cobpoba- 
TiON,  Ltd.,  Insurance  Carrier 

Case  No.  352996 

(State  Industrial  Commission,  January  9,  1920)' 

Employee  injured  at  police  station  in  endeavoring  to  ol»tain  bail 
for  a  cnstomer  of  his  employer  within  Compensation  Law. 

Claimant  while  acting  under  instructions  from  his  employer 
as  an  interpreter  at  a  station  house  for  a  customer  of  his 
employer  under  arrest  and  endeavoring  to  have  him  released  on 
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bail  was  pushed  downstairs  by  a  policeman  and  injured.    Held, 
that  the  injuries  were  accidental  and  arose  out  of  and  in  the 
course  of  his  employment 
Sayer,  C,  dissents. 

This  claim  came  on  for  hearing  before  the  State  In- 
dustrial Commission  at  its  office,  230  Fifth  avenue, 
New  York  city,  on  September  15, 1919,  and  January  9, 
1920. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 

Alfred  W.  Meldon,  attorney  for  employer  and  insur- 
ance carrier. 

Claimant  in  person.  )^ 

By  the  Commission. —  All  the  evidence  submitted  be- 
fore this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows: 

On  March  10,  1919,  the  day  on  which  Michael  Saba- 
telli  sustained  the  injuries  herein  referred  to,  he 
resided  at  233  East  Eleventh  street.  New  York  city,' 
and  was  employed  as  a  salesman  and  manager  by  Vito 
DeRobertis,  with  office  and  principal  place  of  business 
at  176  First  avenue.  New  York  city;  said  employer 
being  engaged  in  the  business  of  conducting  an  ice 
cream  and  confectionery  parlor. 

On  March  10,  1919,  while  the  said  Michael  Sabatelli 
was  engaged  in  the  regular  course  of  his  employment, 
and  while  working  at  the  plant  of  his  employer,  one 
Lawrence  Loblino,  who  was  a  customer  of  the  claim- 
ant's employer,  was  arrested  for  carrying  concealed 
.weapons,  in  the  saloon  situated  next  door  to  the  em- 
ployer's place  of  business  and  in  which  the  employer 
J  had  an  interest.    The  employer  having  been  requested 
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to  become  a  bondsman  for  the  said  Loblino,  and  de- 
siring to  comply  with  the  request  and  thereby  held 
the  good-will  of  Loblino  as  a  customer,  and  at  the 
same  time  wishing  to  stay  at  his  place  of  business, 
he  ordered  the  claimant  to  go  to  the  station  house, 
fifteenth  precinct,  situated  at  Fifth  street  near  First 
avenue,  New  York  city,  with  the  said  Loblino,  and 
to  act  as  an  interpreter  for  Loblino,  and  to  endeavor 
to  have  Loblino  admitted  to  bail,  without  Vito  De- 
Bobertis,  the  employer,  having  to  appear  at  the  station 
house  as  a  bondsman.  The  employer  directed  the 
daimant  that  should  he  be  unable  to  have  Loblino 
admitted  to  bail,  that  he  should  then  inform  the  em- 
ployer by  telephone  or  otherwise,  and  the  employer 
would  then  go  to  the  station  house  and  he  himself 
have  Loblino  admitted  to  bail.  Following  out  the 
instructions  and  the  orders  of  his  employer,  the  claim- 
ant accompanied  Loblino  to  the  station  house,  and 
inasmuch  as  Loblino  could  speak  no  English,  acted  as 
an  interpreter  between  the  police  lieutenant  in  charge 
of  the  station  house  and  Loblino,  and  was  successful 
in  having  Loblino  admitted  to  bail,  with  DeRobertis, 
the  claimant's  employer,  as  a  bondsman,  without  De- 
Bobertis  having  to  appear  at  the  station  house.  Being 
desirous  to  return  to  his  employer's  place  of  business, 
but  at  the  same  time  a  delay  being  necessitated  by  the 
taking  of  the  pedigree  of  Loblino,  the  claimant  asked 
the  lieutenant  in  charge  to  hurry  the  proceeding,  so 
as  to  permit  him  to  return  to  his  employer's  place  of 
business,  and  the  lieutenant  in  charge  then  suggested 
to  the  claimant  to  go  to  the  second  floor  of  the  station 
house,  where  he  would  find  Loblino,  and  see  if  the  re- 
lease of  Loblino  upon  bail  could  not  be  facilitated,  so 
as  to  i)ermit  the  claimant  to  return  to  his  employer's 
place  of  business.  Upon  arriving  on  the  second  floor 
of  the  station  house,  and  before  making  known  his 
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missioUy  he  was  accosted  by  a  policeman^  who  ordered 
him  to  go  downstairs,  and  before  the  claimant  had  an 
opportunity  to  comply  with  the  said  order,  the  police- 
man in  question  pushed  him,  causing  him  to  be  pre- 
cipitated down  the  stairs,  as  a  result  of  which  he  sus- 
taiaed  a  fracture  of  the  right  femur,  which  disabled 
him  from  March  10,  1919,  to  January  10,  1920,  on 
which  date  the  disability  still  continued. 

The  average  weekly  wage  of  Michael  Sabatelli  was 
the  sum  of  thirty  dollars  and  seventy-five  cents. 

The  injuries  sustained  by  Michael  Sabatelli  were 
accidental  injuries,  and  arose  out  of  and  in  the  course 
of  his  employment. 

It  does  not  appear  whether  written  notice  of  in- 
jury was  given  to  the  employer  within  the  time  pre- 
scribed by  section  18  of  the  Compensation  Law,  but 
inasmuch  as  the  employer  had  actual  knowledge  of  the 
injury,  the  employer  and  insurance  carrier  were  not 
prejudiced  by  the  lack  of  such  notice,  if  any. 

Award  of  compensation  is  hereby  made  against  Vito 
DeBobertis,  employer,  and  General  Accident  Fire  and 
Life  Assurance  Corporation,  Ltd.,  insurance  carrier, 
to  Michael  Sabatelli,  injured  employee,  for  the  period 
covering  March  10,  1919,  to  January  10,  1920,  at  the 
rate  of  fifteen  dollars  per  week,  and  this  claim  is 
hereby  continued  for  further  hearing. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law  is  hereby  excused  on  the 
ground  that  neither  the  employer  nor  insurance 
carrier  was  prejudiced  by  the  lack  of  such  notice,  if 
any. 

Sayer,  Commissioner,  dissents  on  the  ground  that 
the  accident  did  not  arise  out  of  the  employment. 
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In  the  Matter  of  the  Hearing  on  the  Motion  of  the 
Commission  as  to  Proposed  Amendments  to  the 
Local  and  Joint  Passenger  Tariff  of  the  West- 
OHBSTEB  Elbgtbic  Bailboad  Company  Identified  as 
Local  and  Joint  Passenger  Tariff  No.  1,  such 
Proposed  Amendments  Having  Been  Filed  with 
the  Commission  on  or  About  July  24, 1919 

Case  No.  2409 

(PnUie  Service  Gominission,  First  District,  December  3,  1919) 

Street  railways — increase  of  fare  allowed. 

The  evidence  shows  that  np  to  June  30,  1918,  the  company 
has  incurred  losses  each  year  ranging  from  $32,000  to  $178,000 
after  deducting  interest  and  rents.  In  August,  1919,  wages 
were  increased  twenty-five  per  cent  The  company  now  pro- 
poses to  divide  its  territory  into  five-cent  fare  zones,  charging 
a  five-cent  fare  within  each  zone  and  ten  cents  from  any  place 
within  one  zone  to  any  place  within  an  adjoining  zone,  trans- 
fers to  be  accepted  to  any  point  on  the  receiving  line  within 
the  boundaries  of  the  zone  within  which  the  cash  fare  is  paid. 
The  financial  condition  of  the  company  and  the  value  of  its 
properties  examined  and  held  that  the  proposed  increase  in  fare 
is  justified  and  should  be  permitted. 

Nixon,  Commissioner. —  On  or  abont  July  24,  1919, 
the  Westchester  Electric  Railroad  Company  filed 
with  the  Commission  certain  new  sheets  constituting 
a  proposed  amendment  to  its  tariff,  the  changes 
proposed  in  said  new  sheets  to  become  effective  in 
thirty  days.  Upon  receipt  of  the  sheets  referred  to 
and  since  that  time,  the  Commission,  being  in  doubt 
as  to  the  propriety  of  the  changes  therein  proposed, 
has  made  various  orders  suspending  the  operation  of 
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such  new  sheets,  and  directing  that  in  the  meantime 
a  hearing  be  had  by  and  before  the  Conmiission  con- 
cerning the  propriety  of  such  changes.  The  hearing 
has  been  had  and  the  Commission  must  now  determine 
whether  the  new  sheets  shall  be  permitted  to  go  into 
effect  according  to  their  terms. 

In  and  by  the  new  sheets  above  mentioned  a  zone 
system  was  established  on  the  company  ^s  New 
Bochelle  subway  line.  Said  line  begins  at  Two 
Hundred  and  Thirty-third  street  and  White  Plains 
avenue,  New  York  city,  and  runs  a  distance  of  about 
a  mile  in  New  York  city,  and  then  runs  through  the 
city  of  Mt.  Vernon  and  the  villages  of  Pelham  and 
Pelham  Manor,  and  into  the  city  of  New  Bochelle, 
the  northern  terminus  of  the  liae  being  at  Mechanic 
street  in  said  city. 

The  company  has  about  forty  miles  of  track,  and,  as 
before  stated,  only  about  a  mile  of  said  New  Rochelle 
subway  line  is  in  the  city  of  New  York.  Transporta- 
tion over  that  part  of  the  line  within  the  city  of  New 
York  is  chiefly  from  and  to  Mt.  Vernon  and  New 
Bochelle  to  and  from  the  subway  station  at  Two  Hun- 
dred and  Thirty-eighth  street  and  White  Plains 
avenue. 

The  present  rate  of  fare  on  said  New  Bochelle 
subway  line  is  five  cents,  and  free  transfers  are 
issued  to  and  from  said  line  in  the  cities  of  New 
Bochelle  and  Mt.  Vernon. 

Under  the  zone  system  proposed  to  be  applied  on 
the  New  Bochelle  subway  line,  which  zone  system 
is  in  conformity  with  the  zone  system  now  in  effect 
elsewhere  on  the  lines  of  this  company  and  its  affili- 
ated companies  in  lower  Westchester  county,  a  person 
boarding  a  car  at  Two  Hundred  and  Thirty-eighth 
street  and  White  Plains  avenue  in  New  York  city 
and  paying  a  fare  of  five  cents  will  be  able  to  ride 
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to  any  part  of  the  city  of  Mt.  Vernon  and  to  any  part 
of  the  town  of  Pelham  (including  the  villages  of  Pel- 
ham,  North  Pelham  and  Pelham  Manor)  with  the 
right  of  a  free  transfer  to  other  lines  of  said  com- 
pany in  any  of  said  municipalities.  But,  if  such  person 
rides  through  the  city  of  Mt.  Vernon  and  the  town 
of  Pelham  and  decides  to  ride  into  the  city  of  New 
Rochelle  or  to  any  part  of  the  city  of  New  Rochelle, 
a  second  fare  of  five  cents  is  to  be  collected  at  the 
south  line  of  the  city  of  New  Rochelle.  In  other  words, 
a  passenger  boarding  a  car  in  New  York  city  must 
ride  about  eight-tenths  of  a  mile  in  New  York  city 
and  must  ride  through  the  city  of  Mt.  Vernon  and 
through  the  town  of  Pelham  a  distance  of  over  four 
miles,  before  he  will  be  required  to  pay  a  second  five 
cent  fare.  In  the  reverse  direction  a  passenger  board- 
ing a  car  in  the  city  of  New  Rochelle  will  be  entitled 
to  ride  through  the  city  of  New  Rochelle  and  through 
the  town  of  Pelham  before  he  will  be  required  to  pay 
a  second  five  cent  fare.  It  will  be  observed  that  the 
town  of  Pelham  and  the  villages  therein  contained 
are  to  constitute  what  may  be  called  a  ^  ^  neutral 
zone. ' ' 

As  previously  indicated,  a  zone  system  has  been 
established  upon  all  the  street  railroad  lines  in  lower 
Westchester  county,  with  the  exception  of  the  New 
Rochelle  subway  line.  This  has  been  done  with  the 
consent  of  the  city  of  Yonkers,  the  city  of  Mt.  Vernon, 
the  town  of  Eastchester,  the  village  of  Tuckahoe  and  f 
the  village  of  Bronxville.  ' 

The  establishment  of  the  zone  system  on  the  New 
Rochelle  subway  line,  as  now  proposed,  will  complete 
the  said  zone  system  in  lower  Westchester  county. 

All  the  municipalities  in  Westchester  county  which 
are  served  by  the  New  Rochelle  subway  line,  to  wit, 
the  city  of  Mt.  Vernon,  the  town  of  Pelham  (includ- 
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ing  the  villages  of  Pelhaniy  North  Pelham  and  Pelham 
Manor),  and  the  city  of  New  Eochelle,  have  consented 
to  the  establishment  of  the  zone  system  upon  said 
line  as  set  forth  in  the  proposed  tariff.  The  only 
mnnicipality  raising  any  objection  to  the  establish- 
ment of  the  zone  system  npon  the  New  Bochelle 
subway  line  is  the  city  of  New  York,  in  which  city 
the  line  extends  for  only  about  a  mile  out  of  a  total 
mileage  of  about  forty  miles. 

Upon  the  hearing,  the  city  of  New  York  did  not  in 
any  way  question  the  need  of  the  company  for  addi- 
tional revenue.  Its  objection  was  solely  to  the  juris- 
diction of  the  Commission.  In  other  words,  the  city 
of  New  York  is  not  opposing  the  proposed  increase  of 
fare  upon  the  merits;  and  inasmuch  as  the  Commis- 
sion is  clearly  of  the  opinion  that  it  has  full  jurisdic- 
tion of  the  matter,  the  city's  objection  need  not  be 
further  considered. 

The  evidence  before  the  Commission  indicates  that 
the  Westchester  Electric  Railroad  Company  has 
incurred  losses  ranging  from  $32,469.06  to  $177,723.13 
annually,  after  deducting  interest  and  rents.  In  this 
connection  it  should  be  borne  in  mind  that  these  losses 
were,  up  to  June  30,  1918,  under  the  pre-war  scale  of 
wages,  and  that  a  large  increase  in  wages  which  went 
into*  effect  in  the  latter  part  of  August,  1918,  is  only 
partly  reflected  in  the  figures  for  the  year  ended  June 
30,  1919. 

It  should  be  further  noted  that  the  losses  above  set 
forth  do  not  reflect  the  last  increase  in  wages  whicb 
went  into  effect  on  August  13,  1919,  such  increase 
being  an  increase  of  25  per  cent  of  the  wages  previ- 
ously paid  as  previously  increased  in  1918. 

Comparing  the  company's  exhibits  in  this  case  with 
the  company's  reports  to  the  Commission,  the  increase 
in  wages  on  the  basis  of  the  1919  traffic  will  amount 


Matteb  of  Westchbsteb  Electric  B.  B.  Co.  527 

Public  Serviee  Commissioii,  First  Distriot       [Vol.  22] 

to  about  $70,000  a  year.  According  to  the  company's 
report  to  the  Commission^  the  income  above  operating 
expenses  and  taxes  for  the  year  ended  June  30,  1919, 
was  $99,834.07.  .  If  adjusted  on  the  basis  of  the  25  per 
cent  increase  in  wages  the  income  would  have  been 
$29,510.91.  Adding  to  this  the  non-operating  income 
of  $9,110.79,  and  deducting  from  the  result  the  fixed 
charges  of  $199,355,  as  shown  on  the  company's 
Exhibit  No.  30,  would  leave  a  net  corporate  deficit  of 
$160,733.30. 

This  showing  justifies  the  proposed  increase  in 
fares.  While  there  probably  will  be  a  greater  traffic 
during  the  current  year  than  during  the  past,  addi- 
tional revenue  from  that  source  probably  will  not 
amoimt  to  over  15  per  cent  of  the  passenger  receipts 
or,  at  most,  $75,000.  But  this  additional  business  will 
cause  also  some  additional  operating  expenses,  so  that 
the  best  which  can  be  hoped  for  will  be  a  deficit  in 
interest  and  fixed  charges  amounting  to  about 
$100,000.  In  this  connection  it  should  be  noted  that 
figures  submitted  for  the  month  of  September,  1919 
(which  is  the  first  month  that  would  adequately  reflect 
the  last  increase  in  wages),  show  a  deficit  after  deduct- 
ing fixed  charges  of  $8,060.39  for  that  month,  as  com- 
pared with  $5,760.39,  for  the  corresponding  month  of 
1918. 

There  is  a  question  whether  the  fixed  charges  are 
not  excessive,  and  this  raises  the  question  as  to  the 
proper  amount  of  the  investment  entitled  to  a  return. 
An  exhibit  prepared  by  Ford,  Bacon  &  Davis  gives 
the  cost  of  reproduction,  less  depreciation,  as  $2,141,- 
693,  compared  with  $2,713,389  of  funded  debt  and 
construction  advances  as  shown  by  the  company's 
report  for  June  30,  1919.  As  before  stated,  the  com- 
pany owns  about  forty  miles  of  track.  The  Ford, 
Bacon  &  Davis  appraisal,  allowing  for  depreciation, 
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is  equivalent,  therefore,  to  about  $53,000  per  mile  of 
track,  while  the  interest-bearing  obligations  would  be 
slightly  over  $67,000  per  mile.  The  railroad  consists 
of  overhead  trolley  construction,  and  runs  largely 
through  suburban  territory  where  costs  are  low. 
Further,  the  company  has  no  power  plant  and  owns 
only  20  passenger  cars  out  of  106  in  operation. 

It  would  seem,  therefore,  that  the  appraisal  of 
$53,000  per  mile  of  track  is  excessive.  B^rther,  the 
Commission  is  of  the  opinion  that  the  appraisal  is 
based  upon  a  theory  which  cannot  be  approved  by  the 
Commission.  The  valuation  is  based  on  an  assumed 
average  of  prices  for  the  next  ten  years,  which  are 
placed  at  about  40  per  cent  above  pre-war  prices. 
Then  a  deduction  is  made  for  depreciation.  The  Com- 
mission can  give  no  recognition  to  such  a  basis  of 
valuation,  and  must  reject  it  altogether. 

The  Commission  is  of  the  opinion,  however,  that 
the  increase  in  rates  proposed  by  the  company  is  jus- 
tified without  reference  to  the  Ford,  Bacon  &  Davis 
appraisal.  We  may  assume  a  fair  minimum  value  of 
$30,000  a  mile,  which  would  amount,  all  together,  to 
$1,200,000.  On  this  basis,  a  6  per  cent  return  would 
be  $72,000  a  year.  In  addition,  there  should  be  added 
hire  of  equipment  and  track  and  terminal  privileges, 
amounting  to  about  $68,000  a  year.  There  would  thus 
be  legitimate  fixed  charges  and  return  on  investment 
amounting  to  $140,000  a  year.  This  would  be  a  reduc- 
tion of  nearly  $60,000  as  compared  with  an  exhibit 
introduced  by  the  company  (marked  Exhibit  No.  30), 
but  would  still  leave  a  deficit  of  nearly  $40,000,  after 
full  allowance  for  increase  in  traffic  over  the  past 
year. 

An  approximate  revision  of  Exhibit  No.  30  along 
the  lines  discussed  would  be  as  follows : 
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Gross  income  available  for  rent  and  in- 
terest (Exhibit  No.  30) •  $38,621  70 

Interest,  rents,  etc.  (Exhibit  No,  30) 199,355  00 

Net  corporate  loss  (Exhibit  No.  30) $160,733  30 

Adjustment  for  increase  in  traffic  for 
past  year $60,000  00 

Reduction  in  fixed  charges  on  the  basis 
of  valuation  at  $50,000'  per  mile  of 
track 60,000  00 

Total  adjustments $120,000  00 

Net  corporate  loss  —  adjusted 40,733  30 


This  revision  shows  a  net  corporate  loss  of  $40,000 
compared  with  $160,000  in  Exhibit  No.  30.  It  allows 
for  the  probable  additions  to  traffic  for  the  present 
year,  but  provides  for  return  on  investment  on  only 
$30,000  per  mile  of  track.  If  this  valuation  be 
accepted,  as  a  minimum,  there  can  be  no  escape  from 
the  conclusion  that  the  increase  in  rates  should  be 
allowed. 

Another  way  of  looking  at  the  matter  would  be  to 
deduct  from  the  gross  income  of  $38,621.70  the  moneys 
spent  for  track  and  terminal  privileges  and  the  hire 
of  equipment,  which  may  be  regarded  as  operating 
expenses,  although  not  technically  classified  as  such. 
If  that  be  done  it  will  be  found  that  in  the  absence  of 
a  material  increase  in  traffic  the  company  will  fall 
considerably  short  of  earning  actual  operating 
expenses.  And  even  assuming  any  increase  in  traffic 
which  reasonably  could  be  expected,  there  would  be 

34 
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little,  if  any,  revenue  left  to  apply  on  the  interest  on 
the  company's  obligations. 

In  view  of  the  above  facts,  it  cannot  be  doubted  that 
the  company  is  under  the  necessity  of  procuring  addi- 
tional revenue  in  order  to  continue  the  operation  of 
its  road,  and  the  Commission  is  of  the  opinion  that 
the  company's  new  tariff  showing  an  increase  in  rates, 
should  not  be  further  suspended  but  should  be  per- 
mitted to  go  into  effect. 


In  the  Matter  of  the  Filing  by  the  South  Brooklyn 
Railway  Company  of  an  Amendment  to  the  Tariff 
Schedule  Increasing  the  Local  Freight  Tariff  Apply- 
ing on  Chartered  Trolley  Freight  Cars  for  Handling 
Newspapers 

Case  No.  2435 

(Public  Sendee  Commission,  First  District,  December  30,  1919) 

Street  railways  —  local  freight  service  —  no  standards  as  to  how 
reasonable  rates  for  special  classes  of  service  are  to  be  deter- 
mined—  Public  Service  Oommissions  Law,  §  49,  snbd.  I  — 
application  denied* 

In  determining  whether  the  proposed  increase  in  rates  is 
jnst  and  reasonable,  the  Commission  must  take  into  considera- 
tion the  provisions  of  section  49,  subdivision  1,  of  the  Publie 
Service  Commissions  Law  and  observe  the  usually  accepted 
standard  of  reasonableness  and  to  regard  the  statutory  rules 
indicating  the  factors  which  ought  to  be  given  consideration. 
There  are,  however,  no  standards  which  throw  any  very  clear 
light  on  the  question  as  to  how  reasonable  rates  for  special 
classes  of  service  are  to  be  determined.  Indeed,  it  might  even 
be  argued  that  there  can  be  no  inquiry  into  the  reasonable- 
ness of  these  special  freight  rates  as  long  as  the  general  freight 
service  of  the  company  is,  as  it  alleges,  operated  at  a  loss.  This 
indicates  that  the  reasonableness  of  the  rate  for  a  particular 
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class  of  service  is  a  proper  and  necessary  snbjeot  for  inquiry, 
even  though  the  company  is  making  no  profit  on  the  service 
as  a  whole.  After  weighing  all  the  facts  and  considerations 
bearing  upon  the  question,  the  Commission  has  reached  the 
conclusion  that  while  the  company  has  shown  that  it  is  entitled 
to  a  very  large  increase,  it  has  not  sustained  the  burden 
of  proof  in  showing  that  the  full  amount  of  the  proposed  in- 
crease is  reasonable.  Application  denied  without  prejudice 
to  filing  other  schedules. 


Barrett,  Deputy  Commissioner. —  This  was  a  hear- 
ing to  inquire  into  the  propriety  of  an  amendment  to 
the  tariff  schedule  of  the  South  Brooklyn  Bailway 
Company,  increasing  the  rates  for  a  special  freight 
service,  furnished  to  certain  news  companies  and  to 
one  newspaper  in  Brooklyn. 

This  service  consists  in  furnishing  freight  cars  for 
the  delivery  of  newspapers.  Upon  notice  from  the 
shipper,  a  car,  with  a  crew  of  two  men,  is  placed  at 
its  disposal  and,  after  being  loaded,  is  run  to  outlying 
parts  of  Brooklyn.  The  loading  and  unloading  is  done 
by  the  shipper,  who  is  allowed  to  Ijave  three  of  its 
employees  go  with  the  car  for  that  purpose.  In  the 
case  of  the  Brooklyn  Daily  Eagle,  the  cars  are  placed 
on  a  private  siding  back  of  the  plant,  and  are  kept 
there,  without  a  crew,  until  they  are  loaded  and  ready 
for  use. 

Cars  are  charged  for  at  so  much  per  hour,  with  a 
minimum  charge.  The  time  is  computed  from  the 
time  the  car  with  a  crew  is  placed  at  the  point  for 
loading  until  it  returns  to  the  depot  empty.  A  charge 
is  made  for  each  fifteen-minute  period.  If  the  car 
operates  less  than  fifteen  minutes  no  charge  is  made 
for  the  fraction  of  the  hour.  A  charge  per  car  is  also 
made  for  cars  which  are  placed  on  a  private  siding 
without  a  crew.    No  charge  is  made  for  the  time  con- 
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sumed  in  mnning  the  car  from  the  bam  to  the  loading 
point. 

Under  the  present  schedule,  the  charge  per  hour 
for  each  car  is  two  dollars  and  fifty  cents  with  a  mini- 
mum charge  of  seven  dollars  and  fifty  cents.  Under 
the  new  schedule,  the  charge  is  five  dollars  per  hour, 
with  a  minimum  charge  of  fifteen  dollars.  The 
present  charge  per  car  for  cars  on  private  sidings, 
without  a  crew,  is  one  dollar ;  and  the  proposed  charge 
is  five  dollars. 

The  company  contends  that  under  the  present  rate 
it  is  performing  the  service  at  a  loss,  and,  to  substan- 
tiate this,  presents  the  following  figures  for  the 
months  of  July,  August  and  September,  1919 : 

July  August  September 

Revenue $1,095  94  $1,059  03  $1,127  20 

Cost  : 

Mileage  cost..  1,366  42  1,482  18  1,608  20 

Crew  cost. ...  421  46  421  17  546  67 


Total  $1,787  88       $1,903  35       $2,154  87 


Loss $691  94  $844  32       $1,027  67 


The  figures  for  revenue  and  for  crew  cost  are,  of 
course,  actual,  but  the  figures  for  mileage  cost  are  the 
result  of  a  computation,  and  are  arrived  at  by  multi- 
plying the  actual  car  mileage  by  the  computed  cost 
per  car  mile.  It  is  evident,  therefore,  that  one  very 
important  factor  in  determining  the  amount  of  loss, 
namely,  the  cost  per  car  mile,  is  itself  the  result  of  a 
computation.  The  details  of  the  company's  computa- 
tion were  not  given  at  the  hearing;  but  the  report  of 
the  accountants  of  the  Commission,  based  on  inquiry 
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and  analysis,  convinces  me  that,  on  any  reasonable 
basis  or  method  of  computation,  the  company,  under 
its  present  rate,  is  rendering  the  service  at  a  loss. 
Indeed,  this  was  conceded  by  complainants  who, 
although  feeling  that  a  100  per  cent  increase  in  rates 
was  too  high,  made  no  objection  to  a  60  per  cent 
increase,  and  suggested  that  the  Commission  deter- 
mine the  actual  amount  of  increase  which  would  be 
reasonable. 

The  Conunission  is  legally  empowered  to  make  such 
an  order  as  complainants  suggest,  for,  under  sec- 
tion 29  of  the  Public  Service  Commissions  Law,  it  may 
after  a  full  hearing  ^  ^  make  such  order  in  reference 
to  such  rate,  fare,  charge,  classification,  regulation  or 
practice,  as  would  be  proper  in  a  proceeding  initiated 
after  the  rate,  fare,  charge,  classification,  regulation 
or  practice  had  become  effective.  *  *  The  evidence  sub- 
mitted, however,  furnishes  no  adequate  basis  for  a 
determination  as  to  what  the  exact  rate  should  be; 
and  it  would  be  impossible,  without  great  and,  in  this 
case,  apparently  unwarranted  expense,  to  provide 
such  basis.  As  a  reasonable  rate  would  have  to  pro- 
vide a  return  on  the  fair  value  of  the  property,  a 
valuation  of  that  property  would  be  necessary.  It  is 
not  always  easy  to  determine  whether  the  total  income 
from  all  classes  of  rates  gives  a  reasonable  return; 
but  a  determination  as  to  the  rate  for  a  particular 
service  involves  all  the  problems  found  in  the  general 
rate  case  and  others  besides.  In  short,  the  question 
presented  here  is  one  of  the  most  difficult  in  the 
process  of  rate  making. 

As  there  is  no  maximum  rate  fixed  for  this  special 
freight  service,  the  company  is  not  under  the  necessity 
of  securing  from  the  Commission  an  authorization  of 
the  increase  before  printing  it  in  its  proposed  sched- 
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nle.  It  is,  however,  restricted  in  its  right  to  put  the 
increase  into  ejffect,  by  reason  of  the  provisions  of 
section  29  of  the  Public  Service  Commissions  Law. 
That  section,  after  providing  that  when  a  schedule  is 
filed  the  Commission  may  suspend  its  operation,  enter 
upon  a  hearing  concerning  the  propriety  of  such  rate, 
and  make  such  order  as  would  be  proper  after  the  rate 
had  become  effective,  further  provides:  ''At  any 
hearing  involving  a  rate  increased  after  the  first  day 
of  January,  nineteen  hundred  and  fourteen,  or  of  a 
rate  sought  to  be  increased  after  this  section  as 
amended  takes  eflfect,  the  burden  of  proof  to  show  that 
the  increase  in  rate  or  proposed  increase  in  rate  is 
just    and    reasonable    shall    be    upon    the    common 


carrier.  *  ^ 


From  this,  it  seems  that  the  Legislature  has 
restricted  the  exercise  of  the  right  which  common  car- 
riers have  at  common  law  to  initiate  increases  in  rates 
in  cases  where  there  is  no  maximum  rate.  Appar- 
ently, it  has  established  the  rule  that  no  increase  in 
rates  shall  become  effective,  unless  the  company  sus- 
tains the  burden  of  showing  that  the  proposed  rate 
is  just  and  reasonable,  and  has  imposed  upon  the 
Commission  the  duty  of  determining  whether  the 
increase  is  just  and  reasonable,  and  of  seeing  that  no 
rate  becomes  effective,  unless  the  company  sustains 
the  burden  of  proof. 

In  determining  whether  the  proposed  increase  is 
just  and  reasonable,  the  Commission  cannot,  of  course, 
ignore  the  provisions  of  section  49,  subdivision  1,  of 
the  Public  Service  Commissions  Law.  It  is  con- 
strained to  observe  the  usually  accepted  standards  of 
reasonableness,  and  to  regard  the  statutory  rules  indi- 
cating the  factors  which  ought  to  be  given  considera- 
tion.   There  are,  however,  no  standards  which  throw 
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any  very  clear  light  on  the  qnestion  as  to  how  reason- 
able rates  for  special  classes  of  service  are  to  be  deter- 
mined. Indeed,  it  might  even  be  argued  that  there  can 
be  no  inquiry  into  the  reasonableness  of  these  special 
freight  rates  as  long  as  the  general  freight  service  of 
the  company  is,  as  it  alleges,  operated  at  a  loss.  On 
this  point,  however,  the  remarks  made  in  Interstate 
Commerce  Commission  v.  Union  Pacific  JR.  JR.,  222 
U.  S.  541,  seem  pertinent.  In  that  case  it  was  said 
(p.  549) :  **  Where  the  rates  as  a  whole  are  under 
consideration,  there  is  a  possibility  of  deciding,  with 
more  or  less  certainty,  whether  the  total  earnings 
afford  a  reasonable  return.  But  whether  the  carrier 
earned  dividends  or  not  sheds  little  light  on  the  ques- 
tion as  to  whether  the  rate  on  a  particular  article  is 
reasonable.  For,  if  the  carrier's  total  income  enables 
it  to  declare  a  dividend,  that  would  not  justify  an 
order  requiring  it  to  haul  one  class  of  goods  for 
nothing,  or  for  less  than  a  reasonable  rate.  On  the 
other  hand,  if  the  carrier  earned  no  dividend,  it  would 
not  have  warranted  an  order  fixing  an  unreasonably 
high  rate  on  such  article." 

This  indicates  that  the  reasonableness  of  the  rate 
for  a  particular  class  of  service  is  a  proper  and  neces- 
sary subject  for  inquiry,  even  though  the  company  is 
making  no  profit  on  the  service  as  a  whole. 

In  this  case  it  appears  that  the  proposed  rates 
would  result  in  some  profit,  even  on  the  company  ^s 
own  figures  as  to  mileage  cost.  Had  the  proposed 
rates  been  in  effect  in  July,  August  and  September, 
the  gross  revenues  would  have  been  $2,227.50, 
$2,153.75,  and  $2,290  respectively.  Assuming  that  the 
company's  cost  figures  for  these  months,  namely, 
$1,787.88,  $1,903.35  and  $2,154.87,  are  correct,  the 
profits  would  have  been  $439.62  in  July,  $250.40  in 
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August  and  $135.13  in  September.  Inasmuch  as  a 
return  is  involved,  the  reasonableness  of  the  amount 
cannot  be  measured  without  reference  to  the  fair  value 
of  the  property.  In  saying  this,  I  do  not  imply  that 
the  fact  that  there  is  a  profit  coupled  with  the  absence 
of  a  variation  shows  that  the  increase  is  unreasonable, 
for  obviously  the  company  owns  property  of  consid- 
erable value.  The  circumstance,  however,  has  a  bear- 
ing on  the  question  as  to  whether  the  company  has 
sustained  the  burden  of  proof. 

The  principal  difficulty  is  due  to  the  character  and 
extent  of  the  evidence.  The  mileage  cost  was  taken 
from  figures  for  the  entire  Brooklyn  Bapid  Transit 
system,  and  not  for  the  South  Brooklyn  Bailway 
alone.  As  the  South  Brooklyn  operates  both  steam 
and  trolley  freight  service,  the  computation  must  have 
involved  an  adjustment  for  expense  not  applicable  to 
the  local  trolley  freight  operation;  and  there  is 
nothing  showing  the  method  used  in  determining  the 
proportion  of  expenses  applicable  to  the  freight 
department.  Some  items,  such  as  maintenance  of  way 
and  structures  and  power,  represented  amounts 
charged  to  the  South  Brooklyn  by  the  Brooklyn  Bapid 
Transit  Company  which  does  the  maintenance  work 
and  operates  the  power  plant,  and  these  include  an 
element  of  profit.  There  is  nothing  from  which  the 
propriety  of  the  overhead  charges  can  be  determined. 
However,  it  appears  that  the  figures  for  August  and 
September  were  estimated,  and  that  the  actual  figures 
for  September  indicate  a  cost  per  car  mile  nearer  to 
five  and  eight-tenths  cents  than  to  the  sixty-six  and 
one-tenth  cents  used  by  the  company.  If  the  former 
figures  be  taken  instead  of  the  latter,  the  mileage  cost 
will  be  considerably  decreased,  and  the  amount  of 
profit  increased. 
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After  weighing  all  the  facts  and  considerations 
bearing  npon  the  question  I  have  reached  the  conclu- 
sion that,  while  the  company  has  shown  that  it  is  enti* 
tied  to  a  very  large  increase,  larger  probably  than  the 
60  per  cent  increase  conceded  by  complainants,  it  has 
not  sustained  the  burden  of  proof  in  showing  that  the 
full  amount  of  the  proposed  increase  is  reasonable.  It 
appears  that  its  mileage  cost  ia  too  high,  and  it  does 
not  appear  that  so  large  a  rate  of  return  is  reason- 
able. It  is  true  that  the  testimony  was  that  crew  cost 
has  increased  about  150  per  cent  since  the  present 
rates  were  established;  but  it  is  evident  from  the 
proportion  between  crew  cost  and  mileage  cost  that 
an  increase  in  crew  cost  would  not  justify  anything 
like  a  corresponding  increase  in  freight  rates.  With- 
out being  able  to  fix  the  exact  amount  of  increase,  for 
the  reason  above  stated,  I  am  of  the  opinion  that  while 
the  present  rates  are  unreasonable  the  proposed  rates 
have  not  been  shown  to  be  reasonable,  and  that  the 
proper  rate  is  something  higher  than  a  60  per  cent 
increase  but  something  lower  than  a  100  per  cent 
increase. 

The  inherent  difficulty  in  determining  what  rate  is 
reasonable  for  a  special  class  of  service,  together  with 
the  rule  against  allowing  an  increase  to  go  into  effect 
until  the  company  sustains  the  burden  of  proof, 
undoubtedly  results  in  a  situation  which  cannot  be  met 
if  extreme  claims  are  insisted  upon  and  pushed  to 
their  logical  conclusion,  and  which  calls  for  modera- 
tion and  an  honest  spirit  of  co-operation.  Where 
increases  of  rate  are  filed,  the  Commission,  of  course, 
cannot  be  expected  to  ignore  the  rules  and  standard 
prescribed  by  law.  On  the  other  hand,  it  is  hardly 
reasonable  to  expect  that  a  company  should  be 
required  to  present  a  valuation  of  its  property  in 
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order  to  be  permitted  to  put  into  effect  a  change  in 
rate  for  a  special  service  which  comprises  so  small  a 
portion,  comparatively,  of  its  total  business.  Such 
situations  call  for  practical  adjustments,  and  will  be, 
I  believe,  capable  of  being  met  if  the  companies  will 
be  content  at  the  start  with  moderate  and  tentative 
increases.  If  this  course  be  pursued,  the  question  as 
to  whether  the  burde:n  of  proof  has  been  sustained 
may  be  presented  in  a  less  extreme  form,  and  the  expe- 
rience with  the  actual  working  of  the  rate  may  afford 
a  basis  upon  which  the  adequacy  of  the  increase  may 
be  more  satisfactorily  determined. 

I  recommend  that  the  increases  proposed  in  the  new 
tariff  schedule  be  disallowed,  and  that  the  company 
be  directed  to  withdraw  and  cancel  its  proposed  sched- 
ule, without  prejudice  to  its  right  to  file  other 
schedules. 

In  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  same  day  made  the  following  order : 

By  the  Commission. —  The  South  Brooklyn  Eailway 
Company  having,  on  November  1, 1919,  filed  with  this 
Commission  tariff  P.  S.  C— 1  N.  Y.  No.  110,  entitled 
'*  Local  Freight  Tariff  Applying  on  Chartered  Trolley 
Freight  Cars  for  Handling  Newspapers, '*  effective 
December  2,  1919,  cancelling  tariff  P.  S.  C—  1  N.  Y. 
No.  85,  and  increasing  the  charge  of  two  dollars  and 
fifty  cents  per  car  per  hour,  minimum  seven  dollars 
and  fifty  cents,  to  five  dollars  per  car  per  hour,  mini- 
mum fifteen  dollars,  and  the  charge  of  one  dollar  per 
car  for  chartered  cars  placed  on  private  sidings  for 
loading,  without  crews,  to  five  dollars  per  car;  and 
the  Commission  having  by  order  dated  November  14, 
1919,  directing  a  hearing  upon  said  tariff  schedule; 
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and  the  hearing  having  been  duly  held  on  November 
24, 1919,  and  closed ;  and  testimony  as  to  the  revenues 
and  expenditures  resulting  from  or  connected  with  the 
said  freight  service  for  handling  newspapers  having 
been  introduced  at  said  hearing  by  the  company ;  and 
the  Commission  having  by  order  dated  November  28, 
1919,  suspended  the  operation  of  said  new  tariff  sched- 
ule until  January  2,  1920;  and  due  deliberation  and 
consideration  having  been  had;  and  the  Commission 
being  of  the  opinion  that  the  said  company  has  not 
sustained  the  burden  of  proof  to  show  that  the 
increases  in  rates  proposed  in  said  new  tariff  schedule 
are  just  and  reasonable  and  that  the  same  are  unjust 
and  unreasonable,  it  is 

Ordered  that  the  rates  shown  in  said  new  tariff 
schedule  be  and  the  same  hereby  are  disallowed,  and 
that  the  said  South  Brooklyn  Eailway  Company  be 
and  it  hereby  is  directed  to  withdraw  and  cancel  the 
said  new  tariff  schedule,  without  prejudice,  however, 
to  its  right  to  file 'other  schedules  increasing  its  rates 
for  said  freight  service  for  handling  newspapers. 

Further  ordered  that  a  certified  copy  of  this  order 
be  served  upon  the  South  Brooklyn  Eailway  Company 
in  the  manner  provided  in  section  23  of  the  Public 
Service  Commissions  Law, 


I 
I 
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In  the  Matter  of  the  Complaint  of  John  A.  Connolly, 

against  A.  S.  Burleson,  Postmaster  General,  New 

YoBK    Telephone    Company,    and    the    Company 

Operating  the  Hotel  Astor ;  as  to  Bates  Charged  at 

Public  Telephones  in  the  Hotel  Astor,  New  York 

City 

^  Case  No.  6611 

In  the  Matter  of  the  Complaint  of  Louis  J.  Hand, 
against  A.  S.  Burleson,  Postmaster  General,  New 
York  Telephone  Company,  and  Owners  of  Apart- 
ment House  at  606  West  One  Hundred  and  Thirty- 
fifth  Street,  New  York  City ;  as  to  Bate  Proposed  to 
be  Charged  at  Public  Telephone  in  said  Apartment 

^^'^^^  Case  No.  6612 

In  the  Matter  of  the  Complaint  of  Cornelius  M. 
Sheehan,  against  A.  S.  Burleson,  Postmaster 
General,  New  York  Telephone  Company,  and  the 
Company  Operating  the  Plaza  Hotel;  as  to  Bates 
Charged  at  Public  Telephones  in  The  Plaza  Hotel, 
New  York  City 

Case  No.  6615 

In  the  Matter  of  the  Complaint  of  Mrs.  Jabces  S. 
Nickerson,  against  A.  S.  Burleson,  Postmaster 
General,  New  York  Telephone  Company,  and 
Owners  of  Ivy  Court  Apartments  at  210,  220,  230 
West  One  Hundred  and  Seventh  Street,  New  York 
City ;  as  to  a  Telephone  Charge  in  Said  Apartments 

Case  No.  6633 

(Public  Servioe  Commission,  Second  District,  March  16,  1920) 

Telephone  companies  —  hotel  proprietors  cannot  fix  rates  for  calls 
outside  of  hotel. 

Hotel  proprietors  have  no  right  to  flz  a  schedule  of  rates 
for  telephone  calls  from  hotel  lobbies  or  guest  rooms  to  points 
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outride  of  the  hotel.  If  the  proprietor  of  a  hotel  permits  a  pub- 
lio utility  oompany  to  install  its  system  upon  the  hotel  property 
to  reach  telephone  users  in  the  hotel  lobby  and  in  guest  rooms, 
a  fair  agreement  should  be  made  for  such  use  of  the  premises, 
but  the  permission  to  use  such  hotel  premises  to  install  a  tele- 
phone system  does  not  change  the  nature  of  the  service, —  it 
remains  public  service,  subject  to  regulation,  and  such  per- 
mission cannot  transmute  a  hotel  company  into  a  public  tele- 
phone corporation  possesring  the  functions  of  such  a  corporation 
but  free  from  its  duties. 

The  telephone  company  should  file  on  or  before  May  1, 1920, 
a  schedule  of  rates,  for  the  city  effective  June  1, 1920,  applying 
to  hotels  and  apartment  houses  for  calls  to  points  outside  the 
apartment  houses  and  hotels. 

John  A.  Connolly^  complainant  in  Case  No.  6611,  in 
person. 

Cornelius  M.  Sheehan,  complainant  in  Case  No. 
6615,  in  person ;  also  by  Leo  K.  Mayer,  as  attorney. 

M.  H.  Winkler,  in  his  own  behalf. 

Mark  Goldberg,  assemblyman,  representing  Four- 
teenth Assembly  District. 

William  P.  Burr  (by  Edgar  P.  Kohler),  as  corpora- 
tion counsel  of  the  city  of  New  York. 

Campbell  &  Boland,  attorneys  for  Hotel  Astor. 

Babbage  &  Sanders  (by  Mr.  Sanders),  attorneys  for 
Plaza  Operating  Company. 

John  L.  Swayze,  general  counsel,  and  Frankland 
Briggs,  attorney,  for  New  York  Telephone  Company. 

Mrs.  James  S.  Nickerson,  complainant  in  Case  No. 
6633,  in  person ;  also  A.  S.  Barnes,  as  attorney. 

Oscar  and  H.  V.  Dike  (by  F.  H.  Dike),  owners  of 
Ivy  Court  Apartments. 
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Mrs.  James  J.  O'Reilly,  in  person. 

Mrs.  H.  M.  Platto,  Mrs.  Dayharsh,  Mrs.  Paula 
Polaretsky,  Mrs.  Julia  Fick,  Mrs.  Katina  Nichols,  in 
person. 

Mrs.  E.  Horter,  and  Mrs.  A.  C.  Camp,  in  person. 

Charles  A.  DuBois,  real  estate  agent,  in  person. 

J.  Shenk,  in  person ;  also  by  Morrison  &  Schiff  (by 
Samuel  W.  Dorpman),  attorneys. 

Victor  Spitzer,  appearing  as  a  citizen. 

Fbnneix,  Commissioner. —  This  investigation  was 
instituted  upon  two  complaints,  one  filed  by  John  A. 
Connolly  against  New  York  Telephone  Company  and 
the  Hotel  Astor  (Case  No.  6611)  and  the  other  by 
Cornelius  M.  Sheehan  against  New  York  Telephone 
Company  and  the  Plaza  Hotel  (Case  No.  6615).  These 
two  cases  were  heard  together  and  the  testimony  taken 
was  to  be  regarded,  so  far  as  applicable,  to  the  case  of 
Hand  against  New  York  Telephone  Company  and 
Owners  of  Apartment  House,  No.  606  West  One  Hun- 
dred and  Thirty-fifth  street.  New  York  City  (Case  No. 
6612),  and  the  case  of  Mrs.  J.  S.  Nickerson  against 
New  York  Telephone  Company  and  Ivy  Court  Apart- 
ments (Case  No.  6633).  These  cases  involve  the  right 
of  the  proprietors  of  hotels  and  apartment  houses  in 
New  York  city  to  charge  for  telephone  service  at  rates 
in  advance  of  those  charged  by  the  telephone  com- 
pany. Both  hotels  and  apartment  houses  are  herein- 
after designated  as  hotels. 

The  telephone  apparatus  inside  the  hotel,  except- 
ing cable  conduits  within  the  walls  and  with  the  excep- 
tion of  some  telephone  booths,  is  the  property  of  the 
telephone  company. 
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The  nsnal  practice  is  to  charge  ten  cents  for  local 
out  calls  limited  to  five  minutes.  There  are  also  some 
pay-booths  for  which  a  charge  of  five  cents  per  limited 
message  is  made  to  the  nser  in  which  case  one  cent  of 
the  message  price  is  paid  to  the  hotel  company  for  the 
nse  of  space.  The  rate  paid  by  the  hotels  is  for 
private  branch  exchange  service  which  includes  a 
rental  based  on  the  size  of  the  installation  plus  two 
and  one-half  cents  a  call  limited  to  five  minutes. 

Considerable  testimony  was  taken  and  a  number 
of  exhibits  filed  showing  the  telephone  business  done 
by  a  number  of  the  larger  New  York  hotels.  It  ap- 
pears from  the  evidence  that  the  amounts  paid  to  the 
telephone  company  by  the  hotels  is  about  60  per  cent 
of  the  amount  collected  from  the  users  of  the  tele- 
phones for  outgoing  calls.  It  is  claimed  on  behalf  of 
the  hotels  that  the  balance,  about  40  per  cent,  is  ab- 
sorbed by  charges  against  the  service  on  the  part  of 
the  hotel  company,  including  wages  of  switchboard 
operators,  their  meals,  bonuses  paid  to  them,  com- 
pensation insurance  on  them  and  a  certain  portion  of 
the  cost  of  maintaining  the  general  bookkeeping, 
accounting  and  comptrolling  departments  of  the 
hotels ;  also  management,  stationery,  etc.  In  addition 
a  debit  charge  is  made  for  the  space  occupied. 

The  first  question  to  be  decided  is  one  of  jurisdic- 
tion. If  the  hotel  telephone  system  is  operating  as  a 
public  utility  the  Commission  has  power  to  regulate ; 
if  operating  as  a  hotel  facility  the  Commission  has  not 
such  power. 

The  hotel  telephone  system  is  utilized  for  two 
classes  of  service,  hotel  service  conducted  entirely 
within  the  hotel  and  telephone  service  conducted 
ahnost  entirely  outside  the  hotel. 

The  character  of  service  will  show,  from  its  very 
nature,  the  group  in  which  it  falls.    For  instance, —  a 
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call  from  a  guest 's  room  to  the  hotel  switchboard  oper- 
ator regarding  a  morning  **  wakening  call/'  request 
for  baggage  porter  or  any  of  the  numerous  usual  hotel 
conveniences  or  necessities  is  clearly  a  call  in  which 
the  hotel  is  interested  as  a  hotel.  When  the  telephone 
system  is  used  for  such  service,  it  is  clearly  a  hotel 
facility  furnished  by  the  hotel  for  the  accommodation 
of  its  guests  for  usual  hotel  purposes.  As  to  all  hotel 
services  requiring  the  use  of  the  telephone  system,  the 
hotel  switchboard  operator  acting  as  an  employee  of 
the  hotel,  performs  the  switchboard  work  necessary 
thereto.  Such  service  is  deemed  necessary  and  con- 
venient by  the  hotel  management,  or  it  would  not  be 
used. 

The  proprietor  may  measure  the  service  he  gives  by 
a  daily  rate,  which  the  guest  may  take  or  leave  at  his 
option  but  when  he  has  a  system  in  operation  in  his 
hotel  which  is  susceptible  of  a  double  use,  which  may 
be  both  hotel  facility  and  a  public  utility  he  is  entitled 
to  charge  the  guest  in  his  room  rent  for  that  portion 
of  the  service  which  is  rendered  as  hotel  service,  but 
not  the  portion  rendered  as  public  service. 

Assume  two  telephones  in  each  guest  room,  one  con- 
nected with  a  house  system  only  and  giving  connection 
through  the  hotel  switchboard  with  the  various  hotel 
departments  and  guest  rooms,  the  other  system  con- 
nected with  a  telephone  company  switchboard  in  the 
lobby  and  giving  connection  only  with  the  outside 
world.  The  first  is  clearly  a  hotel  facility.  The  second 
is  clearly  a  public  utility.  Now  assume  one  telephone 
system  in  the  hotel  with  all  the  above  connections  of 
both  systems  but  with  two  switchboard  operators 
sitting  beside  each  other,  one  at  a  **  house*'  switch- 
board, the  other  at  a  **  public'*  switchboard.  Assume 
all  calls  come  first  to  the  house  switchboard  and  the 
operator  at  that  board  handles  all  **  house'*  calls  and 
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turns  over  to  the  other  operator  all  calls  to  or  from 
ontside.  Is  there  any  question  that  one  class  of  calls 
still  remains  hotel  service  and  the  other  remains  tele- 
phone service?  If  as  a  matter  of  good  business  and 
sound  economy  one  oi>erator  handles  both  classes  of 
business  surely  the  nature  of  the  business  does  not 
change  and  it  is  the  nature  of  the  business  that  must 
control  the  decision  herein. 

The  use  of  the  hotel  telephone  which  is  *'  hoteP'  use 
should  be  treated  and  paid  for  as  such.  The  use  which 
is  **  telephone,*'  in  the  public  utility  sense,  should  be 
treated  and  paid  for  as  such.  The  telephone  company 
is  rendering  this  latter  service.  The  portion  furnished 
by  the  hotel  is  so  sUght  as  to  be  negligible.  The  public 
utility  must  not  be  hampered  in  its  growth  or  use  by 
any  additional  cost  for  the  use  thereof,  because  the 
physical  location  of  hotel  telephones  permits  the 
proprietor  of  the  hotel  to  charge  for  the  use  of  the 
public  utility  a  commission  or  extra  rate  for  the  con- 
venience of  the  user.  The  telephone  utility  may  have 
to  pay  rental  for  the  use  of  the  hotel  premises  but 
when  such  rental  is  paid  the  utility  is  entitled  to  the 
benefit  of  the  rates  provided  for  in  its  filed  schedules. 
Practically  the  entire  service  rendered  the  guest  in 
an  outside  telephone  call  is  furnished  by  the  telephone 
company  which  receives  two  and  one-half  cents  plus 
the  proportionate  share  of  the  service  charge  (a  very 
small  fraction  of  one  cent)  and  the  hotel  receives  seven 
and  one-half  cents,  less  the  same  fraction. 

After  all,  it  is  for  the  public  benefit  that  public 
utility  companies  exist.  The  public  that  pays  rates  is 
entitled  to  have  the  utility  operate  at  full  efficiency  and 
upon  sound  economic  principles.  The  result  of  this 
kind  of  operation  is  finally  reflected  in  lower  rates  to 
the  public  and  in  increased  business.  When  a  public 
utility  company  installs  its  telephone  system  within  a 
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hotel  it  is  installed  there  as  part  of  its  public  utility 
system  and  is  extended  to  the  various  rooms  of  the 
hotel  to  reach  the  consumer  of  the  utility  company's 
product.  The  hotel  is  the  **  subscriber**  and  is  the 
**  listed  party**  but  when  guests  use  **out  calls**  or 
receive  *  *  in  calls  *  *  they  are  the  actual  consumers  or 
users  of  the  service  of  the  public  utility  and  the  hotel 
is  not  the  user.  While  guests  cannot  well  be  **  listed,** 
nevertheless  telephones  are  put  in  the  guest  rooms  so 
that  the  guest  may  have  easy  access  to  all  hotel  facili- 
ties and  also  access  to  the  entire  public  telephone 
system  of  the  country.  Both  of  these  are  furnished  by 
the  telephone  system  although  the  **  within  the  walls** 
operation  is  conducted  by  employees  of  the  hotel.  The 
hotel  does  not  charge  for  interior  calls,  which  is  hotel 
facility  service  and  is  furnished  entirely  by  the  hotel 
employees  (of  course  by  the  use  of  the  telephone 
system  rented  from  the  telephone  company).  The 
hotel,  however,  does  charge  for  outside  calls  where  its 
employees  render  practically  no  service.  From  this  it 
will  be  seen  that  the  proprietor  of  a  hotel  is  charging 
not  for  service  of  a  hotel  facility  character  but  is 
charging  for  service  of  a  public  utility  character.  This 
latter  business  the  hotel  proprietor  has  no  legal 
authority  to  conduct.  Hotel  companies  are  not  public 
telephone  corporations. 

If  a  private  *phone  is  installed  the  subscriber  may 
well  permit  others  to  use  his  *phone  or  refuse  its  use 
entirely  but  he  should  not  be  allowed  to  sell  service 
unless  he  does  so  as  an  agent  of  the  telephone  corpora- 
tion and  thus  be  under  regulation  of  the  Public  Service 
Commission  and  have  the  service  rendered  in  accord- 
ance with  a  filed  schedule  of  rates.  The  uncontrolled 
retail  selling  of  telephone  service  by  those  unauthor- 
ized to  conduct  such  a  business  is  contrary  to  the 
spirit  of  the  legislative  regulation  of  public  utility 
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companies  and  the  service  rendered  by  them.  If  the 
economic  retail  price  of  messages  is  higher  than  the 
scheduled  rate,  then  the  public  utility  company  is 
rightly  entitled  to  the  increase  so  that  such  increase 
may  go  into  the  revenues  of  the  public  service  com- 
pany that  renders  the  service  and  thus  help  to  reduce 
some  other  rates.  A  subscriber  may  have  his  ^phone 
entirely  for  private  use  or  may  commercialize  the  use 
at  his  option,  but  if  he  does  commercialize  the  use  he 
is  thereupon  engaging  in  the  business  of  selling  tele- 
phone service  and  as  he  has  no  legal  right  to  engage  in 
that  business  or  to  sell  such  service,  except  as  agent 
for  the  telephone  corporation,  he  can  only  sell  it  as 
such  agent  and  at  such  rates  and  charges  and  under 
such  rules  and  regulations  as  are  fixed  in  accordance 
with  the  Public  Service  Conunissions  Law.  The  juris- 
diction of  the  Public  Service  Commission  extends  to 
the  ultimate  use  of  telephones  where  rates  are  charged 
for  such  use ;  the  charging  makes  it  the  business  trans- 
action of  selling  telephone  service.  Hotel  proprietors 
have  not  the  right  to  fix  a  schedule  of  rates  for  tele- 
phone calls  from  hotel  lobbies  or  guest  rooms  to  points 
outside  the  hotels.  If  the  proprietor  of  a  hotel  permits 
a  public  utility  company  to  install  its  system  upon  the 
hotel  property  to  reach  telephone  users  in  the  hotel 
lobby  and  in  guest  rooms,  a  fair  agreement  may  be 
made  for  such  use  of  the  premises,  but  the  permission 
to  use  such  hotel  premises  to  install  a  telephone 
system  does  not  change  the  nature  of  the  service, — 
it  remains  public  service,  subject  to  regulation,  and 
such  permission  cannot  transmute  a  hotel  company 
into  a  public  telephone  corporation  possessing  the 
functions  of  such  a  corporation  but  free  from  its 
duties. 

The  Massachusetts  Public  Service  Commission  has 
held  that  a  telephone  company  cannot  lawfully  render 
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telephone  service  to  licensed  hotel  and  inn-keepers  at 
wholesale  and  permit  such  service  to  be  resold  by  the 
subscriber  to  the  public,  directly  or  indirectly,  through 
a  charge  for  the  use  of  the  instruments  and  apparatus. 
Matter  of  Hotel  Telephone  Service  d  Rates,  P.  U,  B. 
1919,  Vol.  A,  190. 

The  New  York  Telephone  Company  should  file  a 
schedule  of  rates  for  the  city  of  New  York  applying 
to  apartment  houses,  hotels,  including  corridor  and 
guest  room  service,  for  calls  to  points  outside  such 
apartment  houses  and  hotels.  As  the  preparation  of 
such  a  schedule  will  require  careful  investigation  and 
as  all  the  interested  parties  should  have  an  oppor- 
tunity to  be  heard  the  schedule  should  be  filed  on  or 
before  May  1, 1920,  effective  June  1, 1920. 

An  order  has  been  made  accordingly. 

Hill,  Chairman,  and  Barhite,  Conunissioner,  concur ; 
Irvine,  Commissioner,  dissents;  Kellogg,  Commis- 
sioner, not  present. 


In  the  Matter  of  the  Complaint  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Victor  C. 
Lewis,  as  Mayor  of  the  City  of  Fulton,  against 
Fulton  Fuel  and  Light  Company  ;  as  to  the  Illumi- 
nating Power,  Purity,  Pressure  and  Price  of  Gas 
Furnished  the  Public  in  Fulton 

Case  No.  6460 

(Pnblio  Servioe  Commission,  Seoond  District,  Maroh  23,  1920) 

Gas  companies  —  when  rates  cannot  be  found  to  be  ezcessiTe. 

Where  an  investigation  shows  that  there  is  no  ground  for  the 
complaint  as  to  the  quality  of  gas  and  that  the  income  of  the 
company  for  the  year  1919  is  less  than  two  and  one-half  per 
cent  on  the  probable  value  of  its  property/  rates  of  two  dollara 
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and  ten  cents  for  the  first  2,000  cubic  feet,  one  dollar  and 
eighty-five  cents  for  the  next  3|000|  one  dollar  and  sixty  cents 
for  the  next  6|000y  and  one  dollar  and  ten  cents  for  all  over 
10,000  with  discount  of  1  per  cent  per  100  feet  for  prompt 
paymenti  cannot  be  found  to  be  excessive. 

William  S.  Hillick,  corporation  counsel,  city  of 
Fulton,  for  complainant. 

Floyd  S.  Spangle,  attorney  for  respondent. 

H.  M.  Eaton,  auditor,  for  respondent. 

Ibvine,  Commissioner. —  This  complaint  was  filed  in 
1916  and  was  against  the  rates  charged  by  the  respond- 
ent, and  also  against  the  quality  and  pressure  of  gas 
furnished  by  it  in  the  city  of  Fulton.  At  the  hearings, 
while  considerable  evidence  was  received  relating  to 
the  rates,  it  appeared  that  the  principal  complaint 
related  to  the  service  rendered  by  the  company.  The 
company  was  called  upon  to  produce  evidence  on  the 
question  of  rates  and  no  evidence  was  presented 
challenging  the  correctness  of  that  offered  by  the  com- 
pany. It  was,  however,  contended  that  the  company 
might  by  improving  its  service,  by  augmenting  its 
sales  and  perhaps  by  practicing  certain  economies  in 
operation  place  itself  in  such  position  that  its  rates 
could  properly  be  reduced.  In  this  state  of  affairs 
the  Commission,  through  its  division  of  light,  heat  and 
power,  entered  upon  an  independent  investigation  of 
the  operations  and  practices  of  the  company  and  this 
has  been  continued  by  periodic  inspections  until 
almost  the  present  time,  the  case  being  held  open  for 
that  purpose. 

The  service. 

The  city  was  of  the  opinion  that  the  gas  supplied 
was  deficient  in  quality  and  that  the  pressure  was 
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inadequate.  Investigations  disclosed  that  for  a  con- 
siderable period  before  the  complaint  was  made,  while 
the  average  quality  of  the  gas  was  fully  up  to  the 
required  standard^  there  had  been  extreme  variations^ 
the  range  being  from  505  to  637  British  thermal  units. 
During  the  year  1919,  the  variation  was  from  578 
British  thermal  units  to  614  British  thermal  units,  the 
average  monthly  values,  except  for  the  months  of 
January  and  February,  being  well  above  the  standard 
of  585  British  thermal  units,  that  for  January  and 
February  being  only  slightly  below  it.  It  may,  there- 
fore, be  said  that  there  is  now  no  ground  for  complaint 
as  to  the  quality  of  the  gas.  Investigations  of  pres- 
sure indicated  a  satisfactory  condition  in  the  mains, 
but  marked  variations  and  many  unsatisfactory  con- 
ditions within  the  premises  of  consumers.  The  in- 
ference is  that  the  complaints  as  to  pressure  are  due 
to  defects  in  local  installations.  The  company  should 
make  careful  inspections  of  governors,  service  pipes 
and  appliances  with  a  view  to  the  correction  of  such 
defects  as  may  be  found  to  exist.  In  this  way  this 
ground  of  complaint  ought  to  be  practically  removed. 
A  change  has  been  made  in  the  local  management 
since  the  hearings.  The  present  manager  appears  to 
have  been  exerting  himself  to  bring  about  better  con- 
ditions and  he  has  apparently  been  successful.  It  is 
not  thought  best,  at  this  time  at  least,  to  make  any 
concrete  orders  in  relation  to  the  service  because  the 
principal  defects  have  already  been  corrected  and 
specific  defects  ought  to  be  taken  care  of  by  the  man- 
agement as  they  appear  or  are  called  to  attention. 
One  criticism  made  at  the  hearings  was  that  com- 
plaints by  customers  did  not  receive  prompt  attention. 
A  new  system  has  been  introduced  which  should  en- 
sure prompt  attention  to  every  complaint  made  and 
speedy  removal  of  any  difficulty  found  to  exist. 
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The  rates. 

The  particular  rate  complained  against  is  the  rate 
of  two  dollars  and  ten  cents  gross  to  consumers  of 
2,000  feet  or  less.  The  schedule  iu  force  is  on  the 
block  rate  basis, —  two  dollars  and  ten  cents  for  the 
first  2,000  cubic  feet,  one  dollar  and  eighty-five  cents 
for  the  next  3,000,  one  dollar  and  sixty  cents  for  the 
next  5,000  and  one  dollar  and  ten  cents  for  all  over 
10,000.  In  all  cases  there  is  a  prompt  payment  dis- 
count of  1  per  cent  per  100  feet,  making  the  small 
consumer's  net  rate  two  dollars.  The  city  contends 
that  the  drop  is  too  high  in  the  successive  blocks  and 
thereby  the  small  consumer  suffers  an  unjust  discrimi- 
nation. An  examination  discloses  that  over  81  per 
cent  of  the  consumers  fall  within  the  first  block,  over 
16  per  cent  within  the  second  and  only  about  one- 
half  of  1  per  cent  within  the  last.  The  consumption 
by  the  patrons  of  over  10,000  cubic  feet  amounts  to 
only  about  6  per  cent  of  the  total  consumption.  In 
the  light  of  conclusions  reached  as  to  the  financial 
affairs  of  the  company  an  equalization,  if  it  were  to 
be  made,  would  have  to  be  rather  by  increasing  the 
rates  of  large  consumers  than  by  reducing  those  of 
small  consumers.  Furthermore,  the  city  also  urges 
that  the  company  exert  itself  to  augment  its  sales 
and  thereby  put  itself  in  position  to  reduce  rates  gen- 
erally. Increasing  the  rates  for  the  larger  consumers 
would  discourage  rather  than  encourage  greater  con- 
sumption and  so  tend  to  defeat  the  very  object  sought. 
The  present  management  is  endeavoring  to  augment 
its  sales  and  this  effort  should  not  be  impeded  by  an 
increase  in  price  to  larger  consumers  which  would 
be  without  present  advantage  to  the  small  consumer. 
In  connection  with  the  theory  of  augmented  sales  it 
is  not  impertinent  to  observe  that  the  present  con- 
sumption in  Fulton  is  not  greatly  disproportionate 
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to  the  consumption  in  other  cities  in  this  district  of 
about  the  same  size. 

The  generating  plant  of  the  respondent  has  no  side- 
track facilities.  Coal  has  to  be  hauled  by  truck  a 
considerable  distance  with  a  resultant  enhancement  of 
cost  of  at  least  fifty  cents  a  ton,  probably  by  this  time 
considerably  more.  There  are  physical  difficulties  in 
the  way  of  procuring  proper  sidetrack  facilities  but 
the  company  has  been  making  efforts  not  as  yet  suc- 
cessful to  obtain  facilities  which  will  substantially 
reduce  this  item  of  expense. 

The  following  table  shows  revenues  and  expenses 
for  the  past  three  years : 

Revenues:  1917  1918  1919 

Sales  of  gas $37,770  00  $46,415  22  $47,366  58 

By-products   9,783  45  8,967  09  7,379  43 

Miscellaneous  601  65  432  92  1,766  19 

Total   $48,155  10     $55,815  23     $56,512  20 


Expenses: 

Operating  expenses  ....  $35,529  01  $45,968  11  $48,407  65 

Taxes   2,89102  2,637  36  3,030  90 

Uncollectible  bills 158  95  180  00  240  00 

$38,578  98  $48,785  47  $51,678  55 

Available  for  interest,  div- 
idends and  surplus $9,576  12  $7,029  76  $4,833  65 


The  increase  in  revenue  is  due  entirely  to  the  in- 
crease in  rates.  The  great  increase  in  expenses  of 
1918  over  1917  was  due  to  the  causes  affecting  in  like 
manner  all  other  companies  manufacturing  artificial 
gas.  The  chief  items  of  increase  were  in  coal  and 
in  labor.  The  increase  in  operating  expenses  in  1919 
over  1913  is  only  $2,439.54.  The  increase  in  labor 
was  $548.92.  There  was  a  decrease  in  the  cost  of  coal 
of  $3,320  of  which  9^>9^X  $1,460  was  in  boiler  fuel 
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This  indicates  an  improved  economy  in  the  operation 
of  compressors  for  high  pressure  mains,  and  meets 
a  criticism  made  by  the  engineers  of  this  Commission. 
There  are  small  increases  in  a  number  of  items,  the 
only  notable  amounts  being  due  to  the  efforts  at  com- 
mercial development,  which  have  not  yet  yielded 
tangible  results  in  the  way  of  increased  consumption. 
The  item  of  general  amortization  in  1918  of  $543.23 
in  1919  became  $2,537.26.  This  was  due  to  a  change 
in  the  plan.  Formerly  the  charge  was  made  of  two 
cents  per  1,000  feet  of  gas  accounted  for.  This  was 
increased  to  ten  cents.  This  method  of  providing  for 
depreciation  is  certainly  open  to  criticism  but  the 
total  amount  charged  to  this  account  cannot  be  criti- 
cized. It  is  less  than  2  per  cent  of  the  probable  value 
of  the  plant. 

It  is  unnecessary  to  endeavor  to  reach  an  exact 
or  even  an  approximate  valuation.  The  fixed  capital 
as  carried  on  the  books  of  the  company  is  $293,973.32 
as  of  December  31,  1919.  The  company  presented 
an  inventory  with  a  total  of  $250,393.39.  The  unit 
prices  are  deemed  by  the  light,  heat  and  power  divi- 
sion to  represent  approximately  original  cost.  There 
are  added  certain  items  for  contingencies  and  omis- 
sions and  for  **  non-physical  values'*  amounting  to 
about  $55,000.  If  this  be  deducted  we  have  left  a  value 
of  about  $195,000,  including  about  $17,000  for  working 
capital,  material  and  supplies.  The  income  of  the 
company  shows  for  1917  a  return  of  only  9i/^  per  cent 
on  $100,000  or  about  4i^  per  cent  on  the  probable 
value.  That  for  1918  shows  about  7  per  cent  on 
$100,000  or  about  3i/^  per  cent  on  the  probable  value. 
The  income  for  1919  is  less  than  5  per  cent  on 
$100,000  or  about  2%  per  cent  on  the  probable  value. 
The  plant  is  certainly  worth  more  than  $100,000.  Even 
if  we  deduct  from  the  operating  expenses  the  entire 
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item  for  general  amortization  together  with  $176.06 
(the  cost  of  production  of  gas  furnished  the  city  free 
in  pursuance  of  a  franchise  provision  and  which  the 
city  claims  should  be  deducted)  the  income  for  1919 
would  be  only  $7,547,  a  return  of  probably  about  4 
per  cent. 

It  is  manifest  that  from  the  figures  before  us  no 
order  can  be  made  fixing  a  lower  rate  than  that  now 
prevailing.  This  rate,  judged  by  old  standards,  is 
high,  but  it  is  not  higher  than  the  rates  now  prevail- 
ing in  some  other  communities  not  incomparable  with 
Fulton.  The  expenses  may  perhaps  be  reduced.  At 
any  rate,  the  company  should  endeavor  to  reduce 
them.  It  should  also  continue  its  efforts  to  increase 
its  market  and  to  stabilize  and  improve  its  service. 
The  Commission  will  continue  its  inspections  and 
render  such  aid  as  may  be  practicable  in  relation  to 
the  service.  With  entirely  satisfactory  service  that 
should  in  itself  cause  an  increase  in  consumption,  the 
company  may  find  it  profitable  to  make  the  reduction 
in  price. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the 
Commission  on  the  same  day  made  the  following 
order : 

By  the  Commission. —  On  the  facts  found  and  for 
the  reasons  stated  in  the  accompanying  memorandum, 
it  is: 

Ordered :  1.  That  a  copy  of  the  final  report  of  the 
division  of  light,  heat  and  power,  dated  March  1, 1920, 
be  sent  to  the  company  and  that  the  company  be 
directed  to  comply  with  the  recommendations  therein 
contained  so  far  as  they  relate  to  the  manufacture 
and  distribution  of  gas  and  especially  that  it  mi^e 
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continued  and  earnest  efforts  to  obtain  a  better  and 
more  economical  method  of  delivering  coal  at  its 
works,  and  report  to  the  Commission  on  or  before 
July  1,  1920,  what  steps  in  that  behalf  have  been 
taken; 

2.  That  the  case  be  closed  on  the  records  of  the 
Commission,  but  may  be  reopened  as  to  rates  or 
service  or  both  on  a  showing  of  cause  therefor  either 
by  the  complainant  or  respondent. 


In  the  Matter  of  the  Petition  (or  Complaint)  of  Thb 
New  Tobk  and  North  Shore  Traction  Company 
(Filed  February  14, 1920)  under  Subdivision  1,  Sec- 
tion 49,  Public  Service  Commissions  Law,  and  Sec- 
tion 181,  Bailroad  Law,  for  Permission  to  Further 
Increase  Passenger  Fares.  Also  for  Permission 
to  Put  Tariff  in  Effect  on  Short  Notice 

Case  No.  7345 

( Public  Sendee  Commission,  Second  Distriet,  Mareh  23,  1920) 

Street  railways  —  increase  of  fare  granted. 

The  fixed  capital  of  the  company  as  of  June  30, 1919,  amounts 
to  $1,610,811.  It  has  operated  for  twelve  years  and  has  paid 
interest  only  four  and  one-half  years.  No  dividends  have  ever 
been  paid  npon  its  stock.  The  last  interest  was  paid  in  October, 
1918.  An  operating  deficit  for  the  year  ending  June  30,  1919, 
is  shown  of  $2,151.90.  Outstanding  bills  amount  to  $10,000  and 
unpaid  taxes  to  $20,000.  Petition  for  increased  rates  granted 
effective  on  five  days'  notice  at  rates  established  by  an  order 
of  the  Commission  following  the  opinion. 

Fmeauff,  Robinson  &  Sloan  (by  W.  B.  Robinson), 
for  the  petitioner. 

George  Schmidt,  village  president,  Mineola,  N.  Y. 
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F.  E.  Seaman,  E.  W.  Weeks,  L.  D,  Howell,  E.  J. 
Gilligan,  M.  J.  Berling,  S.  M.  Howell,  Andrew  Mc- 
Allister, George  Latham,  George  A.  Little  John, 
Joseph  Andrews,  H.  M.  Seaman,  Floyd  Davis, 

Fbnnbll,  Commissioner. —  On  February  14,  1920, 
the  New  York  and  North  Shore  Traction  Company 
filed  a  petition  asking  that  it  be  permitted  to  increase 
its  rates  which  were  fixed  by  order  of  this  Commis- 
sion June  26,  1917,  in  Case  No.  6024.  A  hearing 
was  held  at  Mineola  on  March  13,  1920. 

It  appears  in  this  case  that  certain  franchise  fare 
restrictions  were  agreed  upon  at  the  time  the  original 
consents  were  given  by  the  local  authorities  of  the 
municipalities  in  which  the  lines  were  proposed  to  be 
operated.  The  franchises  that  were  obtained  from 
these  local  authorities  contain  provisions  that  the 
company  will  be  bound  by  the  restrictions  in  a  fran- 
chise received  by  the  company  from  the  board  of 
supervisors,  and  similarly  bound  by  any  amendments 
thereof.  The  company  petitioned  the  board  of  super- 
visors for  a  waiver  of  the  fare  restrictions  to  the 
extent  of  the  increases  shown  in  the  proposed  schedule 
of  rates.  The  petition  was  signed  by  from  1,500  to 
2,000  people.  The  board  of  supervisors  held  a  hear- 
ing at  which  no  objection  was  raised. 

The  board  of  supervisors  on  February  2,  1920, 
waived  the  franchise  restrictions  to  the  extent  shown 
by  the  proposed  rate  schedule.  It  is  claimed  on  behalf 
of  the  company  that  the  consent  by  the  board  of 
supervisors  to  the  increase  of  fares  by  amending 
the  controlling  franchise  carried  the  amendment  into 
the  franchises  received  from  the  local  municipal 
authorities.  It  was  stated  that  the  attorney  for  the 
board  of  supervisors  agreed  with  this  contention. 
While  there  may  be  some  question  as  to  the  legality 
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of  this  delegation  of  power  to  amend  local  franchises 
by  the  board  of  supervisors,  which  board  in  this 
locality  controls  the  county  highways,  the  question 
has  been  taken  out  of  this  case  by  the  filing,  since  the 
hearing  on  March  thirteenth,  of  waivers  of  franchise 
restrictions  by  the  towns  of  Oyster  Bay  and  North 
Hempstead  to  the  same  extent  as  the  waiver  by  the 
board  of  supervisors.  There  is  no  increase  of  rate 
in  the  village  of  Mineola. 

At  the  hearing  proof  was  given  supporting  the 
proposed  increase  of  rates.  No  evidence  was  given 
to  the  contrary.  There  appeared  to  be  no  objection 
to  the  new  schedule  of  rates.  Qertain  individuals 
stated  they  were  willing  to  pay  higher  rates  than 
shown  in  the  schedule. 

On  August  28,  1919  (Case  No.  2411;  21  State  Dept. 
Rep.  1),  the  First  District  Commission  permitted 
increases  in  fares  in  Queens  county.  It  is  claimed  by 
the  company  that  such  increase  was  barely  sufficient 
to  defray  the  increase  in  the  payroll  made  effective 
upon  the  increase. 

The  First  District  Commission  in  1912  after  an 
examination  of  the  property  of  this  company  and  a 
checking  up  of  its  accounts  permitted  the  issuance  of 
$897,500  in  stock  and  $800,000  in  bonds.  Case  No. 
1398,  First  District.  Thereafter  additional  stock 
was  issued  to  the  extent  of  $81,850.  Case  No.  1770, 
First  District.  The  company  *s  fixed  capital  account 
as  of  June  30,  1917,  was  $1,612,008.39.  Case  No.  f 
2217,  First  District;  15  State  Dept.  Rep.  70.  The  fixed  ' 
capital  as  of  June  30,  1919,  was  stated  by  the  com- 
pany's auditor  to  be  $1,610,811. 

It  further  appears  that  the  company  has  only  paid 
interest  four  and  one-half  years  out  of  the  twelve  it 
has  been  operating;  that  the  last  interest  was  paid 
in  October,  1918,  and  that  no  dividends  have  ever 
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been  paid  on  the  stock.    It  is  claimed  that  the  total 
deferred  maintenance  is  approximately  $70,655.84. 

The  gross  income  for  the  year  ended  June  30,  1919, 
was  $4,781.32.  If  non-operating  revenue  for  the  year 
ended  June  30,  1919,  is  excluded,  an  operating  deficit 
of  $2,151.90  appears.  There  were  net  corporate 
deficits  for  the  years  1917  and  1918  as  welL 

The  company  has  not  been  operating  since  March 
first  on  account  of  the  ice  and  snow  conditions  caused 
by  the  very  heavy  storms  of  that  time  and  the  suc- 
ceeding thaw  and  rains  which  have  flooded  various 
portions  of  the  track.  The  company  officials  ex- 
pressed the  opini<)n  at  the  hearing  that  with  fair 
weather  conditions  operations  could  be  commenced 
probably  in  two  or  three  weeks.  Added  to  the  above 
physical  impediments  is  financial  difficulty.  The 
company  owes  about  $10,000  in  bills  and  $20,000  in 
taxes.  It  is  also  claimed  that  it  would  be  practically 
impossible  to  resume  service  without  making  some 
repairs. 

It  would  seem  from  the  foregoing  that  the  peti- 
tion for  increased  rates  should  be  granted  and  the 
rates  be  permitted  to  go  into  effect  on  five  days^ 
notice. 

The  order  accompanying  this  opinion  sets  forth 
the  rates  petitioned  for  and  which  are  made  effective 
thereby. 

All  concur. 

In  accordance  with  the  foregoing  opinion,  the 
Commission  on  the  same  day  made  the  following 
order : 

By  the  Commission. — Upon  the  facts  found  and  for 
the  reasons  stated  in  the  accompanying  opinion. 

Ordered:  1.  That  the  just  and  reasonable  rates, 
fares  and  charges  to  be  hereafter  observed  and  en- 
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forced  as  the  maximmn  to  be  charged  for  the  service 
to  be  performed  by  the  New  York  and  North  Shore 
Traction  Company  for  a  continuous  trip  between  the 
city  line  (Little  Neck)  and  Mineola,  between  Port 
Washington  and  Mineola,  and  between  Mineola  and 
Hicksville,  and  for  trips  between  intermediate  points 
along  the  lines  of  said  company  in  Nassau  county, 
shall. be  the  following,  to  wit: 
Between     Port     Washington     and 

Mineola,  or  between  Mineola  and 

Port  Washington:  Miles  Fare 

End  of  line,  Port  Washington,  and 

Port  Washington  village  line 2.32      7  cents 

Port  Washington  (village  line)  and 

Roslyn  clock  tower 2.38      7  cents 

Foley's  comer  (Roslyn)  and  Power 

House  road  (Roslyn) 2.54      7  cents 

Power   House   road    (Roslyn)    and 

Mineola 3.25      7  cents 

Through,  Port  Washington  and 
Mineola 9.69    28  cents 

Between  City  Line  (Little  Neck) 
and  Mineola,  or  between  Mineola 
and  City  Line   (Little  Neck) : 

City  Line  (Little  Neck)  and  Plan- 
dome  road   (Manhasset) 2.60      7  cents 

Stop  218  (Manhasset)  and  Roslyn 
clock  tower 3 .  27      7  cents 

Foley's  comer  and  Power  House 
road   (Roslyn)    2.54      7  cents 

Power  House  road  (Roslyn)  and 
Mineola 3.25      7  cents 

Through,     City     Line     (Little 
Neck)    and    Mineola 10.16      28  cents 
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Between  Mineola  and  Hicksville,  or 
between  Hicksville  and  Mineola:       Miles  Fan 

Mineola    terminus    and    8top    124 

(Westbury)    3.74      Scents 

Stop  115  (Westbury)  and  Hicks- 
ville        4.9        Scents 


Through,  Mineola  terminus  and 
Hicksville    16  cents 


Ordered:  2.  That  the  said  New  York  and  North 
Shore  Traction  Company  shall  issue  on  the  certifi- 
cate of  the  school  authorities  to  any  child  actually 
in  attendance  at  school  twenty-five  tickets  each  good 
for  a  single  trip  within  any  one  of  the  seven-cent 
zones  stated  in  order  1  for  one  dollar,  and  also  shall 
issue  on  certificate  of  the  school  authorities  to  any 
child  actually  in  attendance  at  school  twenty-five 
tickets  each  good  for  a  single  trip  within  any  one 
of  the  eight-cent  zones  stated  in  order  1  for  one 
dollar;  such  tickets  to  be  used  on  school  days  only 
in  going  to  and  returning  from  school. 

Ordered:  3.  That  said  New  York  and  North  Shore 
Traction  Company  be  and  hereby  is  authorized  to 
file,  on  not  less  than  five  days'  notice  to  the  public 
and  the  Commission,  a  schedule  of  fares  providing 
therein  the  one-way  single-trip  and  school-ticket 
fares  authorized  in  foregoing  clauses  order  1  and 
order  2,  such  tariff  to  bear  notation,  *  *  Issued  on 
five  days'  notice  to  the  public  and  the  Commission 
under  order  of  the  Public  Service  Commission, 
Second  District,  State  of  New  York,  of  date  March 
23,  1920,  in  Case  No.  7345/' 
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In  the  Matter  of  the  Petition  of  Balph  D.  DeMoney, 
under  Chapter  667.  Laws  of  1915,  for  a  Certificate 
of  Public  Convenience  and  Necessity  for  the  Opera- 
tion of  a  Stage  Boute,  for  Passengers  and  Freight, 
by  Auto-busses  in  the  City  of  Binghamton  (it 
Being  Proposed  that  the  Boute  Shall  Also  Be 
Operated  to  the  Incorporated  Village  of  Afton, 
Chenango  County) 

Case  No.  7360 

(Public  Service  Commission,  Second  District,  Marob  26,  1920) 

Stage  lines  —  certificate   of  public   convenience   and   necessity 
granted. 

Where  a  proposed  stage  route  of  about  thirty-two  miles  will 
serve  a  hospital  not  otherwise  served  and  several  villages 
situated  from  one-half  mile  to  two  miles  from  a  railroad 
station  and  will  not  carry  passengers  and  property  locally 
in  a  city  in  competition  with  the  street  railway  company,  a 
certificate  of  public  convenience  and  necessity  will  be  granted. 

Edward  F.  Bonan,  attorney  for  petitioner. 

Newton  B.  Cass,  attorney  for  the  Delaware  and 
Hudson  Company. 

Kellooq,  Commissioner. —  The  stage  route  over 
which  the  petitioner  in  this  proceeding  proposes  to 
operate  his  conveyances  runs  from  103  Court  street 
in  the  city  of  Binghamton  through  Court  and  Che- 
nango streets  to  the  city  line,  thence  through  various 
villages  and  hamlets  to  the  village  of  Afton,  Che- 
nango county,  a  distance  of  about  thirty-two  miles. 

The  consent  of  the  city  authorities  and  the  appli- 
cation of  the  petitioner  here  exclude  the  right  to  carry 
passengers  and  property  locally  in  the  city  of  Bing- 
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hamton.  Such  carriage  if  permitted  would  be  in  com- 
petition with  the  local  street  railroad  operated  by  the 
Binghamton  Bailway  Company. 

The  consent  of  the  local  authorities  contains  require- 
ments as  to  payment  of  annual  license  fees  and  com- 
pliance with  municipal  ordinances. 

The  proposed  route  shortly  after  leaving  Bingham- 
ton passes  the  site  of  the  Broome  County  Tuberculosis 
Hospital,  now  unserved  by  public  conveyance. 
Between  the  termini  of  this  proposed  route  and  Bing- 
hamton and  Af  ton,  one  of  the  steam  railroad  lines  of 
the  Delaware  and  Hudson  Company  extends.  Over 
this  route  there  are  now  operated  each  way  five  trains 
on  week  days  and  three  on  Sundays. 

The  railroad  company  objects  to  the  granting  of 
the  certificate  applied  for,  alleging  that  the  needs  of 
the  localities  are  sufficiently  served  by  the  operation 
of  its  trains,  and  that  the  stage  route  in  question  if 
established  would  materially  deplete  its  revenues 
from  local  traffic.  Undoubtedly  the  trains  of  the 
steam  railroad  run  with  sufficient  frequency  through 
the  localities  in  question,  and  no  complaint  can  prop- 
erly be  made  in  that  regard. 

There  are  between  Afton  and  Binghamton  on  the 
line  of  the  railroad  six  intermediate  stations.  The 
distance  is  twenty-eight  and  two-tenths  miles.  Such 
stations  occur,  therefore,  at  intervals  of  about  four 
miles  on  the  average.  The  highway  through  the  vil- 
lages along  this  route,  although  running  in  the  same 
general  direction,  is  somewhat  removed  from  the  line 
of  the  railroad,  so  that  the  stations  by  which  the  vil- 
lages are  served  are  from  one-half  mile  to  two  miles 
distant  therefrom. 

It,  therefore,  results  that  along  this  route,  which  is 
fairly  well  populated,  the  distance  from  the  railroad 
stations  in  many  instances  renders  the  service  of  the 
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steam  railroad  much  less  convenient  than  would  be 
an  auto  bus  line  operating  on  this  prominent  thorough- 
fare, on  or  near  which  most  of  the  residences  of  the 
people  to  be  served  are  located. 

The  fare  proposed  to  be  charged  by  the  stage  route 
is  one  dollar  and  twenty-five  cents  from  Binghamton 
to  Af ton.  The  fare  charged  by  the  railroad  is  eighty- 
five  cents.  The  time  necessarily  occupied  for  the  full 
trip  by  an  auto  bus  on  the  proposed  stage  route  will 
be  two  hours.  The  time  required  by  the  railroad 
trains  to  traverse  the  distance  is  about  an  hour  and 
ten  minutes.  The  distance  over  which  the  stage  route 
must  operate  is  given  as  thirty-two  miles,  as  against 
the  shorter  distance  of  the  railroad  line  which  is 
twenty-eight  and  two-tenths  miles.  We  thus  have  a 
situation  where  a  passenger  proposing  to  use  the 
stage  route  must  cover  a  longer  distance,  in  a  less 
comfortable  conveyance,  take  a  greater  length  of  time, 
and  pay  an  increased  cost  than  if  patronizing  the 
steam  road.  Notwithstanding  this  fact,  the  general 
passenger  agent  of  the  railroad  company  testified  at 
the  hearing  that  the  proposed  stage  route  if  operated 
would  divert  from  35  to  50  per  cent  of  the  local  pas- 
senger traffic. 

This  indicates  clearly  that  on  account  of  the  dis- 
tance and  inaccessibility  of  the  railroad  stations,  and 
notwithstanding  the  frequency  of  train  service,  a  very 
substantial  number  of  people  on  the  route  would 
prefer  to  patronize  the  stage  line  notwithstanding  its 
comparative  disadvantages  in  other  regards. 

Undoubtedly  the  kind  of  service  offered  by  the  pro- 
posed new  auto  bus  line,  passing  as  it  does  the  doors 
of  its  patrons  in  many  cases,  and  stopping  whenever 
requested,  serves  a  public  convenience  and  supplies  a 
public  necessity,  which  the  more  remote  steam  road 
with  its  infrequent  stops  at  stations  at  a  distance 
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more  or  less  removed  from  the  main  line  of  travel 
does  not  now  supply. 

A  certificate  of  convenience  and  necessity  should 
therefore  be  issued  subject  to  the  conditions  attached 
to  the  consent  of  the  local  authorities. 

All  concur. . 

In  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  same  day  made  the  following  order : 

Bt  the  Commission. — ^A  petition,  under  chapter  667, 
Laws  of  1915,  having  been  filed  with  this  Commission 
by  Balph  D.  DeMoney  for  a  certificate  of  public  con- 
venience and  necessity  for  the  operation  of  a  stage 
route  for  carrying  passengers  and  small  parcels  of 
freight  by  auto  busses  in  the  city  of  Binghamton  on 
a  route  hereinafter  named  (it  being  proposed  that  the 
route  shall  also  be  operated  to  the  incorporated  vil- 
lage of  Afton,  Chenango  county),  and  it  appearing 
that  the  petitioner  has  received  the  required  consent 
of  said  city  to  such  operation  and  public  hearings  on 
said  petition,  after  due  notice,  having  been  held  by 
Commissioners  Fennell  and  Kellogg  of  this  Commis- 
sion, as  above,  those  named  above  appearing,  and  this 
Commission  determining  from  the  papers  and  state- 
ments and  evidence  at  the  hearings  and  for  reasons 
stated  in  the  opinion  of  the  Commission  of  this  date 
that  public  convenience  and  necessity  require  the 
operation  of  this  stage  route  in  the  city  of  Bingham- 
ton as  a  part  of  said  route  outside  of  said  city,  hereby 

Certifies,  that  public  convenience  and  necessity 
require  the  operation  by  Ralph  D.  DeMoney  of  a 
stage  route  for  the  carrying  of  passengers  and  small 
parcels  of  freight  and  to  be  operated  by  an  auto  bus 
or  auto  busses  in  the  city  of  Binghamton  commencing 
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on  Court  street  at  No.  103,  being  east  of  Chenango 
street,  and  on  the  north  side  of  Court  street,  along 
Court  street  west  to  the  intersection  of  Court  street 
with  Chenango  street;  along  Chenango  street  in  a 
northerly  direction  to  the  intersection  of  Chenango 
street  with  the  town  line  of  the  town  of  Dickinson,  to 
be  operated  only  as  a  part  of  a  stage  route  between 
the  city  of  Binghamton  and  the  incorporated  village 
of  Afton,  Chenango  county. 

This  certificate  is  granted  subject  to  the  consent  for 
such  route  granted  by  the  common  council  of  the  city 
of  Binghamton  January  26,  1920,  and  approved  by 
the  mayor  of  said  city  January  27,  1920,  and  subject 
to  the  ordinances  of  said  city  relating  to  stage  routes, 
and  subject  to  the  present  and  future  rules  of  the 
State  Commission  of  Highways  respecting  the  use  of 
State  and  county  highways.  This  certificate  is  not 
assignable  without  the  consent  of  this  Commission. 


In  the  Matter  of  the  Appeal  of  Elizabeth  A.  Foots, 
Individually,  and  on  Behalf  of  Other  Persons 
Employed  as  Teachers  of  Speech  Improvement  in 
the  City  of  New  York  from  the  Action  of  the  Board 
of  Education  of  Such  City  in  Including  these  Teach- 
ers in  Schedule  A-1  of  the  Salary  Schedules  Adopted 
under  the  Provisions  of  the  Teachers '  Salary  Law 

Case  No.  583 

(Ednoation  Department,  March  20,  1920) 

Teachers  —  speech    improyement  —  special    snhjects  —  Education 
Law,  §  888»  schedule  A-8. 

The  teaching  of  speech  improvement  as  applied  to  the  cor- 
rection of  speech  defects,  such  as  stammering,  stuttering  and 
kindred  aihnents,  requires  special  knowledge  of  the  anatomy 
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of  the  throat  and  of  all  organs  employed  in  voioe  production 
and  control  and  is  a  special  subject,  and  the  teachers  thereof 
are  special  teachers  and  should  be  classified  under  schedule  A-3 
of  section  883  of  the  Education  Law,  added  by  chapter  645 
of  the  Laws  of  1919. 

Agnes  M.  Craig  and  John  J.  0  'Brien,  attorneys  for 
appellant. 

William  P.  Bnrr,  corporation  counsel,  attorney  for 
respondent. 

FiNLEY,  Commissioner. —  The  appellant,  Elizabeth 
A.  Foote,  is  a  teacher  employed  in  the  public  elemen- 
tary schools  of  the  city  of  New  York  and  is  the  holder 
of  permanent  license  No.  1.  She  was  originally 
employed  as  a  regular  teacher  in  the  elementary 
grades.  At  a  meeting  of  the  board  of  education  held 
October  10,  1917,  the  appellant  was  transferred  from 
public  school  No.  159  in  the  borough  of  Brooklyn  to 
public  schools  Nos.  31,  110  and  147  in  the  borough  of 
Manhattan  and  was  assigned  to  teach  speech  improve- 
ment. At  the  time  of  such  assignment  she  had  one 
year's  training  in  the  theory  of  speech  correction  and 
one  year  in  clinical  experience.  This  special  training 
was  taken  because  of  the  requirement  established  by 
Dr.  Frederick  Martin  who  occupied  and  still  occupies 
the  position  of  director  of  speech  improvement,  to  the 
effect  that  only  such  teachers  as  had  completed  such 
special  training  might  be  assigned  to  the  work  of 
teaching  speech  improvement.  On  January  31,  1919, 
the  appellant  was  reassigned  by  the  board  of  super- 
intendents to  public  schools  Nos.  26,  70  and  179  of  the 
borough  of  Brooklyn. 

The  appellant  brings  this  appeal  on  her  own  behalf 
and  for  all  other  teachers  of  speech  improvement  in 
the  city  of  New  York  from  the  action  of  the  board  of 
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education  of  such  city  in  placing  these  teachers  in 
schedule  A-1  of  the  new  salary  schedule  adopted  by 
the  board  pursuant  to  the- provisions  of  article  33-B 
of  the  Education  Law,  as  added  by  chapter  645  of  the 
Laws  of  1919,  and  from  the  refusal  of  the  board  to 
classify  such  teachers  under  schedule  A-3,  section  883 
of  the  Education  Law,  which  reads  as  follows :  *  *  All 
teachers  of  special  subjects  in  the  day  elementary 
schools  and  all  teachers  teaching  classes,  in  such 
schools,  for  which  a  special  license  is  required;  same 
as  schedule  a-two.'' 

The  appellant  contends  that  she  and  all  other  teach- 
ers of  speech  improvement  employed  in  the  New  York 
city  schools  are  teachers  of  a  special  subject  and  are, 
therefore,  entitled  to  classification  under  schedule  A-3, 
which  carries  a  higher  salary  and  larger  increments 
than  schedule  A-1  under  which  these  teachers  are  now 
classified. 

Schedule  A-3  clearly  recognizes  two  classes  of  teach- 
ers; (1)  those  who  teach  special  subjects;  and  (2)  all 
teachers  teaching  classes  for  which  a  special  license  is 
required.  It  is  conceded  that  the  teachers  of  speech 
improvement  are  not  required  to  hold  a  special  license. 
The  appellant  contends,  however,  that  speech  improve- 
ment is  a  special  subject  and  the  controversy  there- 
fore hinges  upon  the  interpretation  of  the  term  *  *  spe- 
cial subject "  as  used  in  the  section  above  noted. 

The  respondent  board  of  education  contends  that 
the  teaching  of  speech  improvement  is  merely  a  part 
of  the  instruction  in  oral  English;  that  it  has  never 
been  recognized  as  a  special  subject  by  thft  board  of 
education  and  that  any  special  training  demanded  was 
solely  upon  the  initiative  of  Dr.  Martin  and  without 
authority  from  the  board  of  education 

It  appears  that  in  a  report  submitted  by  a  conunittee 
of  the  board  of  superintendents  to  the  board  of  educa- 
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tion  October  11, 1916,  mention  was  made  of  such  teach- 
ers in  connection  with  the  special  training  required  in 
the  following  words :  *  *  Mr.  Martin  has  many  appli- 
cations for  Speech  Improvement  from  teachers  who 
have  fulfilled  and  completed  the  clinical  course,  and 
who  are  recommended  by  their  District  Superintend- 
ents and  Principals/*  It  was,  therefore,  known  to  the 
board  of  education  and  recognized  by  the  board  of 
superintendents  that  special  training  was  demanded 
of  those  teachers  who  apply  for  assignments  as  teach- 
ers of  speech  improvement.  Since  the  practice  of 
appointing  only  those  who  were  specially  trained  was 
continued  after  knowledge  of  such  requirement  had 
come  to  the  board  of  education  it  must  be  held  that 
this  requirement  was  sanctioned  by  the  board. 

A  single  question  remains  for  determination.  Is 
the  teaching  of  speech  improvement  the  teaching  of  a 
special  subject!  If  this  question  is  answered  in  the 
affirmative  these  teachers  should  have  been  classed 
in  schedule  A-3 ;  if  in  the  negative,  the  present  classi- 
fication in  schedule  A-1  is  proper.  Music,  drawing, 
physical  training,  sewing,  shopwork,  cooking,  German, 
French,  Spanish  and  Italian  have  long  been  recognized 
in  the  by-laws  of  the  board  of  education  as  special  sub- 
jects requiring  special  licenses  for  teachers  giving 
instruction  therein.  The  teachers  holding  such  special 
licenses  are  expressly  brought  within  schedule  A-3  by 
the  terms  of  the  statute  above  quoted.  This  statute 
as  well  as  the  practice  of  the  board  also  includes  the 
teachers  of  special  subjects  although  special  licenses 
may  not  be  required  of  them. 

The  teaching  of  speech  improvement  as  applied  to 
the  correction  of  speech  defects,  such  as  stanmiering, 
stuttering  and  kindred  ailments,  is  of  comparatively 
recent  development  in  the  public  schools.  Special 
knowledge  is  required  of  the  teacher  concerning  the 
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anatomy  of  the  throat  and  of  all  organs  employed  in 
voice  production  and  control.  Approved  exercises  of 
the  tongue,  jaws  and  facial  muscles  must  be  mastered 
by  the  teacher  as  well  as  the  proper  application  of 
these  exercises  to  the  particular  pupils  under  her 
charge.  For  these  reasons  clinical  experience  as  well 
as  the  study  of  the  theory  of  speech  correction  is 
required  of  the  teacher.  This  subject  is  therefore 
quite  distinct  from  the  teaching  of  oral  English  to 
pupils  of  normal  speech.  The  very  purpose  of  this 
special  teaching  is  to  restore  the  pupils  suffering  from 
speech  defects  to  normal  speech  so  that  they  may  be 
taught  oral  English  and  other  subjects.  Without  this 
special  corrective  teaching  of  speech  habits  and  voice 
control  the  teaching  of  oral  English  would  have  no 
meaning  or  value  to  these  unfortunate  pupils  subject 
to  such  speech  defects.  The  teaching  of  speech 
improvement  as  thus  outlined  is  therefore  a  special 
subject  requiring  intensive  preparation  and  special 
training  quite  distinct  from  that  required  of  the  ordi- 
nary grade  teacher.  These  special  teachers  instruct 
children  of  all  grades  suffering  from  speech  defects. 
The  subject  taught  is  the  proper  operation  and  control 
of  the  organs  of  speech  production.  This  subject  is 
readily  distinguishable  from  all  other  subjects  taught 
in  the  schools.  It  is  a  special  subject  and  these  teach- 
ers are  special  teachers.  They  are  entitled  to  classifi- 
cation under  schedule  A-3  as  defined  in  section  883  of 
the  Education  Law. 

The  appeal  is  sustained. 

It  is  ordered  that  the  board  of  education  of  the  city 
of  New  York  include  in  schedule  A-3  of  the  salary 
schedules  of  said  board  all  teachers  of  speech  improve- 
ment as  teachers  of  a  special  subject  under  the  provi- 
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sions  of  section  883  of  the  Education  Law  and  that 
such  teachers  and  each  of  them  shall  be  entitled  to 
receive  the  salary  established  by  the  board  for  special 
teachers  under  the  provisions  of  said  section,  to  take 
effect  as  of  the  date  when  such  schedules  became 
operative. 


In  the  Matter  of  the  Appeal  from  the  Order  Dissolv- 
ing District  No.  11  of  the  Town  of  Attica,  Wyoming 
County,  and  Annexing  Its  Territory  to  District 
No.  6  of  Said  Town 

Case  No.  584 

(Education  Department,  March  22,  1920) 

Consolidation  of  districts  —  when  order  of  district  superintendent 
will  be  set  aside. 

Although  the  district  superintendent  is  given  broad  powers 
under  section  129  of  the  Education  Law  for  the  consolidation 
of  school  districts,  his  action,  however,  in  such  matters  is 
always  subject  to  review  on  appeal.  While  there  is  a  pre- 
sumption in  favor  of  the  advisability  of  consolidation  when 
ordered  by  the  superintendent,  such  presumption  may  be  over- 
come by  proof.  Where,  therefore,  it  appears  that  no  positive 
educational  advantages  are  to  be  gained  by  consolidating  two 
districts,  the  order  of  the  district  superintendent  consolidating 
them  will  be  set  aside. 

FiNLBY,  Commissioner. — District  No.  11  of  the  town 
of  Attica  is  a  common  school  district  having  an  assessed 
valuation  of  approximately  $26,000.  At  the  time  this 
appeal  was  taken  six  pupils  were  attending  school  in 
said  district.  At  times  during  the  past  twenty  years 
the  district  has  contracted  with  the  adjoining  district 
No.  6  for  the  instruction  of  its  pupils.  The  school- 
house  is  stated  to  be  in  good  condition  with  the  excep- 
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tion  of  sanitary  toilets  which  have  been  purchased  but 
not  installed  and  the  school  is  in  need  of  essential 
equipment,  including  an  adequate  library.  During  the 
present  school  year  some  trouble  arose  respecting  the 
employment  of  a  qualified  teacher.  It  is  alleged  that 
the  district  superintendent  refused  to  apply  for  a 
temporary  license  for  the  teacher  who  was  employed 
by  the  trustee  and  who  was  not  qualified  to  secure  a 
regular  license  to  teach.  On  October  7,  1919,  the  dis- 
trict superintendent  of  the  second  supervisory  district 
of  Wyoming  county  issued  an  order  dissolving  the  said 
district  No.  11  of  the  town  of  Attica  and  annexing  its 
territory  to  adjoining  district  No.  6  of  said  town.  The 
appeal  was  taken  from  such  order  of  consolidation. 

District  No.  6  is  also  a  common  school  district.  It 
has  an  assessed  valuation  of  approximately  $53,000, 
and  during  the  school  year  1918-1919  had  an  attendance 
of  eighteen  pupils.    But  one  teacher  is  employed. 

The  applicant  claims  to  represent  all  of  the  tax- 
payers of  the  district  although  this  statement  is  dis- 
puted by  the  respondent.  The  appellant  alleges  that 
the  order  of  consolidation  will  not  produce  the  best 
educational  results  for  the  children  for  the  reason  that 
they  will  be  compelled  to  travel  considerable  distances 
to  the  school  located  in  district  No.  6,  in  some  cases  a 
distance  of  two  and  one-half  miles  over  roads  that  are 
at  times  impassable.  It  is  also  stated  that  the  tax- 
payers of  the  district  are  ready  and  willing  to  main- 
tain their  school  in  proper  condition  and  that  it  will 
be  much  better  for  the  children  if  the  district  is  per- 
mitted to  exist  as  a  separate  district. 

It  has  not  been  established  to  my  satisfaction  that 
any  positive  educational  advantages  are  to  be  gained  by 
this  consolidation.  The  school  in  district  No.  6  is  of 
the  same  grade  as  that  maintained  in  district  No.  11. 
No  instruction  is  given  beyond  the  grade  subjects  and 
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but  one  teacher  is  employed  to  teach  the  elementary 
grades.  It  does  not  appear  that  the  children  of  dis- 
trict No.  11  will  have  better  instruction  in  the  school 
of  the  consolidated  district  than  that  which  they 
receive  in  the  home  district.  The  respondent  points 
out  that  it  will  be  for  the  interest  of  the  taxpayers  if 
the  consolidation  is  sustained  since  otherwise  they  will 
be  obliged  to  raise  moneys  for  the  installation  of  the 
toilets,  the  purchase  of  the  necessary  school  library 
books  and  other  equipment  besides  the  ordinary 
expenses  of  running  the  school.  The  taxpayers  appar- 
ently prefer  to  bear  this  expense  rather  than  join  with 
district  No.  11.  This  is  not  a  case  where  a  necessity 
exists  for  the  erection  of  a  new  school  building  for  the 
accommodation  of  the  children  of  these  districts 
nor  is  there  in  evidence  any  urgent  reason  for 
consolidation. 

The  district  superintendent  is  given  broad  powers 
for  the  consolidation  of  school  districts  under  the 
provisions  of  section  129  of  the  Education  Law.  The 
action  of  the  superintendent  in  the  matter  of  such 
consolidation  is  always  subject  to  review  on  appeal. 
While  there  is  a  presumption  in  favor  of  the  advisa- 
bility of  consolidation  when  ordered  by  the  superin- 
tendent such  presumption  may  be  overcome  by  proof. 
In  this  case  the  appellant  has  shown  that  there  is  an 
absence  of  increased  educational  advantages  to  be 
gained  by  the  consolidation,  and  for  this  reason  the 
order  must  be  set  aside.  As  a  condition  for  continu- 
ance as  a  separate  district  the  said  district  No.  11  will 
be  required  to  place  its  school  building  in  proper  con- 
dition for  the  accommodation  and  instruction  of  its 
pupils  and  to  provide  all  necessary  school  equipment 

The  appeal  is  sustained. 
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It  is  hereby  ordered  that  the  order  of  Harriet  M. 
Patch,  district  superintendent  of  the  second  super- 
visory district  of  Wyoming  county,  dissolving  school 
district  No.  11,  town  of  Attica,  Wyoming  county,  and 
annexing  the  territory  thereof  to  school  district  No.  6 
of  such  town,  be  and  the  same  hereby  is  set  aside  and 
declared  of  no  effect. 


In  the  Matter  of  the  Appeal  of  Charles  B.  Gonyo 
Belative  to  the  Selection  of  the  Site  and  the  Bemoval 
and  Bepair  of  the  School  Building  in  District  No.  11 
of  the  Town  of  Kortright,  Delaware  County 

Case  No.  585 

(Education  Department,  March  22,  1920) 

■ 

Tnutea  —  powers  of  —  when  unnecessary  to  advertise  for  bids 
for  school  improvements. 

While  the  Education  Department  recommends  the  advertise- 
ment for  bids  in  all  cases  involving  a  considerable  expendi- 
ture of  money,  the  law  does  not  require  such  advertisement, 
and  where  it  appears  that  the  contract  price  is  not  excessive 
the  action  of  a  trustee  acting  under  a  resolution  duly  passed 
at  a  district  meeting  in  expending  $1,500  for  the  removal  and 
repair  of  a  schoolhouse  without  advertising  for  bids  will  be 
sustained. 

0  ^Connor  &  O^Connor,  attorneys  for  appellant. 
Andrew  J.  MacNaught,  attorney  for  respondent. 

FiNiiEY,  Commissioner. —  The  appellant  complains 
of  the  selection  of  the  new  school  site  of  district  No,  11 
of  the  town  of  Kortright,  Delaware  county,  and  the 
removal  of  the  building  to  such  site  and  the  repair  of 
the  building  pursuant  to  a  resolution  adopted  at  a 
special  district  meeting  held  October  8,  1919. 

The    records   of   this    Department   show   that   on 
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August  13,  1918,  a  special  meeting  was  held  in  this 
district  for  the  purpose  of  considering  a  change  of 
site.  Because  of  the  alleged  irregularities  a  second 
meeting  was  held  on  September  17,  1918,  which 
resulted  in  a  tie  vote.  An  appeal  was  taken  from  the 
action  of  such  meeting  and  was  decided  by  the  Com- 
missioner April  26, 1919.  See  19  State  Dept.  Eep.  291. 
An  order  was  then  made :  *  *  That  the  trustee  of  dis- 
trict No.  11,  towns  of  Kortright  and  Meredith,  Dela- 
ware county,  be  and  he  is  hereby  directed  to  again 
submit  the  matter  of  a  change  of  the  present  school 
site  to  a  district  meeting  for  consideration  and  action 
thereon ;  and  in  the  event  favorable  action  is  not  taken 
said  trustee  is  hereby  authorized  and  directed  to  con- 
tract for  the  transportation  of  such  pupils  of  the  dis- 
trict as  reside  at  such  distance  from  the  schoolhouse 
as  to  make  it  impracticable  for  the  children  to  walk 
to  and  from  school.'* 

Pursuant  to  such  order  a  special  district  meeting 
was  held  May  27, 1919,  and  by  vote  of  nine  to  five  the 
meeting  designated  a  new  site  and  directed  the  pur- 
chase of  same.  This  site  consists  of  an  acre  of  land 
located  on  the  Andrew  M.  Lyon  farm.  The  district 
meeting  voted  to  expend  the  sum  of  $800  for  the  pur- 
chase of  the  site  and  for  the  removal  and  repair  of 
the  school  building.  This  sum  proved  to  be  inade- 
quate. Immediately  upon  taking  office  on  August  1, 
1919,  the  respondent  trustee  purchased  the  site  so 
designated  and  received  the  deed  thereof.  He  pro- 
ceeded to  call  a  special  district  meeting  for  August 
twenty-eighth  for  the  purpose  of  appropriating  addi- 
tional moneys  for  the  removal  and  repair  of  the  build- 
ing. There  appears  to  have  been  opposition  to  the 
issuance  of  bonds  for  this  purpose  and  the  proposi- 
tion was  defeated.  Another  meeting  was  called  for 
October  8,  1919,  at  which  meeting  the  following  reso- 
t  lutions  were  unanimously  adopted : 
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^^  Resolved,  That  Jesse  D.  Harris,  the  trustee  of 
school  district  No.  11  of  the  Town  of  Kortright,  Dela- 
ware County,  New  York,  be,  and  he  hereby  is  author- 
ized, directed  and  empowered  to  contract  for  the  neces- 
sary alterations  and  building  of  the  school  house  in 
said  district  upon  the  site  to  which  the  same  is  to  be 
removed  as  heretofore  duly  voted  by  said  school  dis- 
trict, and  is  authorized  and  empowered  to  expend 
therefor  not  to  exceed  the  sum  of  Fifteen  Hundred 
Dollars  ($1500) ;  and  be  it  further 

'^  Resolved,  That  the  said  Jesse  D.  Harris  as  trustee 
aforesaid,  be  authorized  to  borrow  upon  the  faith  and 
credit  of  said  school  district  No.  11  the  sums  neces- 
sary to  defray  the  aforesaid  expenses  not  exceeding 
in  all  the  sum  of  Fifteen  Hundred  Dollars  ($1500) ; 
and  be  it  further 

''  Resolved,  That  when  the  said  removal,  alterations 
and  building  are  complete  and  the  total  expense  there- 
for not  exceeding  Fifteen  Hundred  Dollars  ($1500)  is 
ascertained  and  determined,  the  taxable  property  of 
said  school  district  No.  11  aforesaid  be  subjected  to 
a  tax  of  the  amount  expended  therefor  not  exceeding 
Fifteen  Hundred  Dollars  ($1500),  and  that  the  said 
trustee  then  levy  the  same  upon  the  taxable  property 
of  said  district  and  issue  a  tax-roll  and  warrant  for 
the  collection  thereof  during  the  school  year  1919-20.'' 

The  appeal  is  from  the  action  of  this  meeting. 
Although  the  meeting  was  held  on  October  eighth  the 
appeal  papers  were  not  served  until  November  twenty- 
fifth  nor  until  after  the  contract  for  the  removal  and 
the  repair  of  the  building  had  been  let  and  the  con- 
tractor  had  begun  operations. 

Objections  are  taken  to  the  conduct  of  the  meeting 
and  its  proceedings,  but  it  appears  that  the  appellant, 
himself,  was  present  at  the  meeting  and  voted  for  the 
resolutions.   While  he  now  states  that  he  did  not  fully 
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understand  the  purport  of  the  resolutions  this  does 
not  excuse  the  delay  in  taking  the  appeal.  He  claims 
to  have  been  misled  by  the  statements  of  the  respond- 
ent trustee.  Nevertheless  he  should  have  acted 
promptly  if  he  desired  to  have  the  proceedings 
reviewed  on  appeal  and  should  not  have  waited  until 
the  trustee  had  made  a  contract  and  until  the  removal 
and  repair  of  the  building  were  under  way.  Although 
the  meeting  was  not  called  to  order  until  some  time 
after  the  hour  fixed  in  the  notice  its  proceedings  were 
not  necessarily  invalidated  because  of  such  delay  in 
opening  the  meeting.  The  new  site  concerning  which 
complaint  is  made  had  previously  been  designated  at 
a  meeting  held  in  May,  1919,  from  which  no  appeal 
was  taken.  The  school  building  has  now  been  removed 
to  the  new  site  and  has  been  repaired  pursuant  to  the 
vote  taken  at  the  meeting  of  October  eighth.  It  is 
alleged  that  the  trustee  did  not  advertise  for  bids  for 
the  work  of  removing  and  repairing  the  building  and 
that  such  work  might  have  been  done  for  less  than 
$1,500.  No  competent  evidence  has  been  produced  to 
establish  the  assertion  that  the  contract  price  is  exces- 
sive nor  is  it  shown  that  any  other  contractor  was 
prepared  to  do  the  work  for  a  lesser  sum.  There  is 
no  statutory  requirement  that  the  trustee  advertise 
for  bids  for  such  work.  While  the  Department  recom- 
mends the  advertisement  for  bids  in  all  cases  involving 
a  considerable  expenditure  of  money  the  law  does  not 
require  such  advertisement  and  therefore  the  action 
of  the  trustee  may  not  be  set  aside  upon  that  ground. 
The  appellant  complains  that  he  resides  two  and 
seven-tenths  miles  from  the  new  school  site  and  that 
the  roads  to  the  school  building  are  at  times  impas- 
sable. He  contends  that  some  other  site  described  in 
his  petition  would  be  more  accessible  and  shows  that 
the  owner  of  the  property  is  willing  to  donate  the  same 
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to  the  district  as  a  school  site.  In  view  of  the  strenn- 
ous  objections  now  made  by  the  appellant  it  is  diffi- 
cult to  understand  why  no  appeal  was  taken  from  the 
action  of  the  special  district  meeting  held  May  27, 
1919,  at  which  the  present  site  was  designated  and  why 
these  objections  were  urged  for  the  first  time  neariy 
six  months  after  the  May  meeting.  This  appeal  has 
not  been  taken  within  the  time  required  by  our  rules 
of  practice.  The  facts  submitted  are  insufficient  to 
justify  setting  aside  the  action  of  the  district  meeting 
or  of  the  trustee  thereunder. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  Relative  to  the  Academic 
Instruction  of  the  Pupils  of  District  No.  6,  Town  of 
Colonic,  Albany  County 

Case  No.  586 

(Education  Department,  Maroh  22,  1920) 

Academic  instrnction  —  limitation  of  power  of  district  n  desig- 
nating academic  schoola  for  the  instmction  of  its  xi^\pilfl. 

While  a  district  has  power  to  designate  the  aoademi<^  school 
where  instruction  shall  be  given  at  the  expense  of  the  district, 
such  designation  should  be  made  with  due  regard  to  the  con- 
venience of  the  pupils.  The  district  cannot  escape  its  obliga- 
tions by  designating  a  distant  school  where  no  tuition  is  charged 
and  thus  require  the  parents  to  bear  an  excessive  burden  for 
the  expense  of  transportation.  The  pupils  should  be  permitted 
to  attend  the  school  that  is  most  convenient  and  the  district 
should  pay  the  excess  cost  of  tuition  in  advance  of  the  State 
tuition. 

Abram  Lif set,  attorney  for  petitioners. 

Ralph  E.  Comstock,  attorney  for  respondent 

37 
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FiNLBY,  Commissioner.-T- The  petitioners  are  resi- 
dents of  district  No.  6,  town  of  Colonie,  Albany  county, 
and  are  the  parents  of  Olgareetia  0.  Veeder,  an  aca- 
demic pupil  thirteen  years  of  age.  No  academic 
instruction  is  given  in  district  No.  6.  This  pupil  is 
attending  the  Excelsior  High  School  which  is  about 
three  and  one-half  miles  distant  from  the  residence 
of  the  petitioners  and  near  the  Albany-Schenectady 
road.  The  high  school  next  nearest  to  the  residence 
of  the  petitioners  is  the  Albany  High  School,  which  is 
about  eleven  miles  distant.  The  means  of  transpor- 
tation in  either  case  is  by  trolley.  The  cost  of  trans- 
portation to  the  Excelsior  High  School  is  about 
twenty-nine  dollars  per  school  year,  while  to  the 
Albany  High  School  the  cost  of  transi>ortation  is  about 
sixty-five  dollars  per  year.  The  tuition  charged  in  the 
Excelsior  High  School  is  twenty  dollars  in  excess  of 
the  State  tuition,  while  the  Albany  authorities  admit 
the  children  without  cost  other  than  the  State  tuition. 

It  is  alleged  that  the  trustees  have  arranged  with 
the  school  authorities  of  the  city  of  Albany  to  accept 
the  academic  pupils  of  district  No.  6  for  instruction. 
This  is  not  satisfactory  to  the  appellants  for  the 
reason  that  the  Excelsior  High  School  is  much  nearer 
their  residence  and  the  cost  of  transportation  is  much 
less.  The  matter  was  submitted  to  a  district  meeting 
held  in  October,  1919,  but  no  action  was  taken.  The 
real  question  involved  is  a  financial  one.  If  the  aca- 
demic pupils  of  district  No.  6  attend  the  Albany  school 
the  district  will  not  be  required  to  pay  for  their 
instruction  since  no  charge  is  made  in  excess  of  the 
State  tuition,  but  the  parents  in  that  case  will  be 
required  to  pay  about  sixty-five  dollars  per  year  for 
the  transportation  of  each  child.  If  the  pupils  are 
permitted  to  attend  the  Excelsior  High  School  the  dis- 
trict will  be  obligated  to  pay  twenty  dollars  per  year 
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for  the  tnition  of  each  pupil,  that  being  the  amount 
charged  in  excess  of  the  State  tuition,  but  the  cost  to 
the  parents  for  the  transportation  of  the  children  will 
be  materially  lessened.  It  appears  from  the  papers 
filed  on  this  appeal  that  there  are  other  parents  of  the 
district  besides  the  petitioners  who  prefer  to  send 
their  children  to  the  latter  school. 

While  a  district  has  power  to  designate  the  academic 
school  where  instruction  shall  be  given  at  the  expense 
of  the  district  such  designation  should  be  made  with 
due  regard  to  the  convenience  of  the  pupils.  It  is 
clear  that  at  least  those  pupils  who  live  in  that  portion 
of  district  No.  6  which  lies  nearest  the  Excelsior  High 
School  can  be  more  conveniently  instructed  in  that 
school.  The  parents  of  such  pupils  should  not  ,be 
required  to  send  them  to  Albany,  a  much  greater  dis- 
tance, at  a  considerably  increased  cost  of  trans- 
portation. 

It  is  contended  by  the  respondent  chairman  of  the 
board  of  trustees  that  the  district  has  complied  with 
the  law  and  the  rules  of  this  Department  in  providing 
for  the  instruction  of  the  pupils  in  the  Albany  school. 
This  is  not  sufficient  unless  such  provision  is  reason- 
ably adequate  and  convenient  for  the  pupils.  The  dis- 
trict cannot  escape  its  obligation  by  designating  a  dis- 
tant school  where  no  tuition  is  charged  and  thus 
require  the  parents  to  bear  an  excessive  burden  for 
the  expense  of  transportation.  This  district  is  so 
located  that  some  of  its  pupils  can  perhaps  more  con- 
veniently attend  school  in  Albany.  On  the  other  hand 
several  pupils  reside  much  nearer  the  Excelsior  High 
School  and  can  more  conveniently  attend  such  school. 

Under  such  circumstances  the  pupils  should  be  per- 
mitted to  attend  the  school  that  is  most  convenient  and 
the  district  should  pay  the  excess  cost  of  tuition  in 
advance  of  the  State  tuition.    The  principles  declared 
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in  Matter  of  Eraser,  20  State  Dept.  Rep.  170,  are  appli- 
cable to  this  case  and  adequate  provision  must  be 
made  by  the  district  for  the  instruction  of  the  aca- 
demic pupils  of  the  district  who  are  within  the  com* 
pulsory  school  ages. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  trustees  of  district 
No.  6  of  the  town  of  Colonic,  Albany  county,  raise  by 
tax  upon  the  taxable  property  of  said  district  as  pro- 
vided by  law  an  amount  sufficient  to  pay  the  cost  of 
tuition  in  excess  of  the  State  tuition  for  the  academic 
instruction  of  appellants'  daughter  and  of  all  other 
pupils  of  such  district  who  are  within  the  compulsory 
school  ages  and  who  have  completed  the  course  of 
instruction  provided  in  the  school  of  the  district  and 
who  receive  academic  instruction  in  the  high  school  or 
academic  department  in  another  district  or  city  during 
the  school  year  1919-1920,  and  that  such  amount  be 
paid  to  the  board  of  education  of  the  district  or  city 
furnishing  such  academic  instruction  or  to  the  person 
paying  such  excess  cost  upon  presentation  of  proof  of 
such  payment. 


In  the  Matter  of  Construing  Section  1425  of  the 
Penal  Law  as  to  the  Use  by  a  Private  Corporation 
of  the  Arms  of  the  State  of  New  York  as  a  Trade 
Mark 

(Attorney-General,  March  20,  1920) 

State  —  device  of  arms  —  lue  of,  for  advertising  purposes. 

The  use  by  a  private  corporation  of  the  device  of  arms  of 
the  State  of  New  York  upon  labels,  trade  names,  price  lists 
or  other  advertising  matter  is  illegal,  being  in  violation  of 
tion  1425  of  the  Penal  Law. 
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Hon.  George  D.  Pratt,  Conservation  Commissioner, 
submitted  an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  as  follows: 

' '  The  Conservation  Commission  has  requested  the 
opinion  of  the  Attorney-General  upon  the  following 
question,  viz.: 

**  *  Has  the  Saratoga  State  Waters  Corporation,  the 
same  being  a  domestic  business  corporation,  engaged, 
as  lessee  or  concessionee,  in  bottling  and  selling  the 
waters  of  certain  springs  upon  the  State  Beservation 
at  Saratoga  Springs,  the  right  to  use  the  device  of 
arms  of  the  State  of  New  York  upon  its  labels,  trade 
marks,  price  lists,  or  other  advertising  matter!  *  '* 

Newton,  Attorney-General,  by  Cheney,  First 
Deputy.—  On  the  16th  day  of  March,  1916,  the  State, 
acting  through  the  agency  of  the  Commissioners  of 
the  State  Beservation  at  Saratoga  Springs,  entered 
into  a  contract,  afterwards  assigned  by  the  parties  of 
the  second  part  to  the  Saratoga  State  Waters  Cor- 
poration, the  lessee  above  named.  This  contract,  as 
construed  by  the  Court  of  Appeals  in  Saratoga  State 
Waters  Corporation  v.  Pratt,  227  N.  Y.  429 ;  125  N.  E. 
Repr.  834,  granted  to  the  said  corporation  the  incor- 
poreal right  to  enter  upon  the  lands  of  the  Saratoga 
Beservation  and  to  bottle  and  sell  the  waters  of  cer- 
tain springs  located  thereon,  upon  the  terms  specified 
in  said  contract.  Among  other  things  the  contract 
provided  for  the  use  by  the  corporation  of  certain 
labels  and  trade  marks  belonging  to  the  State  and 
theretofore  used  in  the  bottling  and  sale  of  the  waters 
of  said  springs.  The  clause  of  the  contract  providing 
for  the  use  of  labels  and  trade  marks  by  the  lessee, 
reads  as  follows :  *  *  And  it  is  further  mutually  agreed 
by  and  between  the  parties  hereto  that  no  labels  or 
trade  marks  shall  be  used  in  the  prosecution  of  the 
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business  for  which  provision  is  hereby  made  except 
such  as  are  now  in  use  and  the  *  High  Bock  cone ' 
with  appropriate  words  of  description  or  which  may 
hereafter  be  approved  by  the  parties  of  the  first  part, 
and  that  all  trade  marks  and  trade  names  shall  belong 
to  the  party  of  the  first  part  and  be  registered  by  it, 
but  may  be  used  by  the  party  of  the  second  part 
during  the  term  of  this  lease  in  the  sale  of  the  waters 
covered  hereby  so  far  as  the  same  may  be  applicable 
to  such  waters.*' 

It  thus  appears  that  the  Saratoga  State  Waters 
Corporation  not  only  has  the  right  to  use  the  labels 
theretofore  used  in  the  prosecution  of  said  business, 
but  that  it  was  required  to  do  so  and  was  not  author- 
ized by  the  contract  to  use  any  other  labels  or  trade 
marks  which  said  corporation  might  devise,  unless  the 
same  should  be  approved  by  the  party  of  the  first 
part,  or  its  successors. 

A  sample  of  the  labels  used  upon  bottled  water  has 
been  furnished  by  the  Conservation  Commission,  and 
I  am  advised  that  the  same  is  substantially  identical 
with  those  in  use  at  the  time  said  contract  was  made, 
and  which  were  thereafter  used  by  the  Conservation 
Commission  in  the  bottling  and  sale  of  the  waters  of 
said  springs. 

The  center  of  said  label  and  the  principal  feature 
thereof  is  the  State's  device  of  arms  adopted  by  the 
State  March  16, 1778,  and  fully  described  and  re-estab- 
lished as  the  arms  of  the  State  by  chapter  190  of  the 
Laws  of  1882.  The  provisions  of  this  chapter  are  now 
found  in  article  VI  of  the  State  Law.  The  device  of 
arms  of  the  State,  as  described  in  said  act,  is  required 
thereby  to  be  displayed  upon  the  State  flag  and  is  thus 
made  a  part  thereof.  Prior  to  the  year  1903,  the 
Legislature  added  to  the  section  of  the  Penal  Code 
dealing  with  the  subject  of  malicious  injury  to  and 
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destruction  of  property,  a  subdivision  prohibiting  the 
desecration  of  the  United  States  flag  and  the  State 
flag  and  ensign.  This  subdivision,  as  amended,  is  now 
subdivision  16  of  section  1425  of  the  Penal  Law.  It 
was  amended  by  chapter  272  of  the  Laws  of  1903, 
passed  April  24,  1903,  which  became  effective  Sep- 
tember 1,  1903.  This  subdivision  as  it  stood  Septem- 
ber 1,  1903,  reads  as  follows :  *  *  16.  Any  person,  who 
in  any  manner,  for  exhibition  or  display,  shall  place 
or  cause  to  be  placed,  any  word,  figure,  mark,  picture, 
design,  drawing  or  any  advertisement,  of  any  nature, 
upon  any  flag,  standard,  color  or  ensign  of  the  United 
States  or  state  flag  of  this  state  or  ensign,  or  shall 
expose  or  cause  to  be  exposed  to  public  view  any  such 
flag,  standard,  color  or  ensign,  upon  which  shall  be 
printed,  painted,  or  otherwise  placed,  or  to  which  shall 
be  attached,  appended,  affixed  or  annexed,  any  word, 
figure,  mark,  picture,  design,  or  drawing,  or  any  adver- 
tisement of  any  nature,  or  who  shall  expose  to  public 
view,  manufacture,  sell,  expose  for  sale,  give  away, 
or  have  in  possession  for  sale,  or  to  give  away,  or  for 
use  for  any  purpose,  any  article,  or  substance,  being 
an  article  of  merchandise,  or  a  receptacle  of  merchan- 
dise upon  which  shall  have  been  printed,  painted, 
attached,  or  otherwise  placed,  a  representation  of  any 
such  flag,  standard,  color,  or  ensign,  to  advertise,  call 
attention  to,  decorate,  mark,  or  distinguish,  the  article 
or  substance,  on  which  so  placed,  or  who  shall  pub- 
licly mutilate,  deface,  defile,  or  defy,  trample  upon,  or 
cast  contempt,  either  by  words  or  act,  upon  any  such 
flag,  standard,  color,  or  ensign,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not 
exceeding  one  hundred  dollars  or  by  imprisonment 
for  not  more  than  thirty  days,  or  both,  in  the  discre- 
tion of  the  court.    The  words,  flag,  standard,  color  or 
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ensign,  as  used  in  this  subdivision  or  section,  shall 
include  any  flag,  standard,  color,  ensign,  or  any  pic- 
ture or  representation,  of  either  thereof,  made  of  any 
substance,  or  represented  on  any  substance,  and  of 
any  size,  evidently  purporting  to  be,  either  of,  said 
flag,  standard,  color  or  ensign,  of  the  United  States 
of  America,  or  a  picture  or  a  representation,  of  either 
thereof,  upon  which  shall  be  shown  the  colors,  the 
stars,  and  the  stripes,  in  any  number  of  either  thereof, 
or  by  which  the  person  seeing  the  same,  without  delib- 
eration may  believe  the  same  to  represent  the  flag, 
colors,  standard,  or  ensign,  of  the  United  States  of 
America.  This  subdivision  and  section  shall  not  apply 
to  any  act  permitted  by  the  statutes  of  the  United 
States  of  America  or  by  the  United  States  army  and 
navy  regulations  nor  shall  it  be  construed  to  apply  to 
a  newspaper,  periodical,  book,  pamphlet,  circular,  cer- 
tificate, diploma,  warrant  or  commission  of  appoint- 
ment to  office,  ornamental  picture,  article  of  jewelry, 
or  stationery  for  use  in  correspondence,  on  any  of 
which  shall  be  printed,  painted  or  placed,  said  flag, 
disconnected  from  any  advertisement/^ 

The  validity  of  this  statute  was  called  in  question 
in  the  case  of  People  ex  rel.  McPike  v.  Van  De  Carr, 
91  App.  Div.  20,  and  it  was  there  held,  Patterson,  J., 
writing  for  the  court,  that  subdivision  16,  as  amended 
by  chapter  272  of  the  Laws  of  1903,  in  so  far  as  it 
forbade  the  use  of  any  picture  or  representation  of 
the  United  States  or  New  York  State  flag  in  connec- 
tion with  any  advertisement  of  merchandise,  or  in 
connection  with  trade  marks  or  trade  labels,  was 
unconstitutional,  on  the  ground  that  it  infringed  upon 
the  personal  liberty  of  the  citizen  in  carrying  on  his 
business;  and  on  the  further  ground,  that  by  it  the 
State  denied  to  one  class  of  citizens  within  its  juris- 
diction a  right  in  the  use  of  the  flag  and  other  emblems 
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of  national  or  State  sovereignty  which  it  granted  to 
another  class  of  citizens,  and,  theref  ore,  was  in  viola- 
tion of  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States.  Justices  Van  Brunt  and 
Laughlin  dissented.  The  case  went  to  the  Court  of 
Appeals,  178  N.  T.  425.  The  court  unanimously  held 
that  a  portion  of  subdivision  16  was  unconstitutional ; 
but  placed  its  unconstitutionality  upon  another  and 
distinct  ground,  namely,  that  the  statute,  as  amended 
in  1903,  and  for  a  violation  of  which  this  action  was 
brought,  destroyed  the  value  of  existing  property.  It 
made  it  unlawful  for  any  person  or  corporation  to  use 
any  labels  which  they  then  had  in  their  possession  for 
use,  and  thereby  rendered  them  worthless,  and  the 
court  held  that  the  entire  provision  was  unconstitu- 
tional on  that  account.  Judge  Parker,  writing  for 
the  court,  uses  the  following  language :  ^  ^  The  statute 
in  express  terms,  therefore,  applies  as  well  to  articles 
manufactured  and  in  existence  when  it  was  lawful  to 
manufacture  them  and  have  them  in  possession  as 
to  those  thereafter  manufactured  or  acquired.  It 
attempts,  therefore,  to  destroy  existing  property 
rights,  and  whether  the  value  thereof  be  much  or  little 
the  legislature  is  powerless  to  effectuate  such  a  result. 
It  follows  that  80  much  of  the  statute  as  precedes  the 
provision  affecting  those  who  *  shall  publicly  mutilate, 
deface,  defile,  or  defy,  trample  upon,  or  cast  contempt, 
either  by  words  or  act,  upon  any  such  flag,  standard, 
color  or  ensign  *  is  Void. '  ^ 

It  will  be  noticed  that  the  court  avoided  any  refer- 
ence to  the  grounds  on  which  the  Appellate  Division 
had  condemned  the  statute.  It  is  fair  to  infer,  there- 
fore, that  the  Court  of  Appeals  did  not  adopt  the 
views  of  the  Appellate  Division.  This  decision  was 
rendered  May  17,  1904,  and  the  Legislature  of  1905, 
by  chapters  80  and  440  of  that  year,  undertook  to 
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remedy  the  defect  in  subdivision  16  pointed  out  by 
the  Court  of  Appeals,  but  left  the  other  provisions  of 
the  statute  which  had  been  condemned  by  the  Appel- 
late Division,  untouched.  The  statute  was  so  amended 
as  to  make  it  operate  upon  labels  manufactured  and 
used  after  the  1st  day  of  September,  1905,  and  not 
on  property  existing  at  the  time  the  a^t  was  passed. 
This  was  intended  to,  and  probably  did,  overcome  the 
difficulty  pointed  out  by  the  Court  of  Appeals.  At  any 
rate,  as  far  as  appears,  the  statute  has  not  since  been 
assailed  on  constitutional  grounds  in  any  of  the  courts 
of  the  State. 

By  chapter  777  of  the  Laws  of  1917,  subdivision  16 
was  further  amended  so  as  to  prohibit  for  advertising 
purposes  the  use  of  any  word,  figure,  mark,  picture, 
design,  drawing  or  any  advertisement  of  any  nature 
upon  any  flag,  standard,  color,  shield  or  ensign  of  the 
United  States  of  America  or  of  the  State  of  New 
York.  The  word  **  shield  *'  is  new,  and  it  is  the  shield 
or  arms  of  the  State  which  appears  upon  the  labels 
now  under  consideration. 

It  is  clear,  therefore,  that  under  the  statute  as  it 
now  stands,  assuming  the  same  to  be  valid,  any  label 
upon  which  shall  appear  the  arms  of  the  State,  as 
delineated  upon  the  sample  furnished  to  the  Attorney- 
General,  is  a  violation  of  subdivision  16  of  section  1425 
of  the  Penal  Law. 

It  remains  to  consider  what  effect,  if  any,  the  deci- 
sion of  the  Court  of  Appeals  in  Saratoga  State  Waters 
Corporation  v.  Pratt,  227  N.  Y.  429;  125  N.  E.  Bepr. 
834,  decided  January  6,  1920,  has  upon  the  subject. 

It  was  contended  by  the  defendant  in  that  action 
that  the  contract  was  an  executory  contract  for  the 
doing  of  work,  namely,  the  bottling  and  sale  of  the 
waters  of  certain  springs ;  that  said  contract  was  exec- 
utory, and  when  properly  construed  did  not  purport 
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to  convey  any  vested  estate  in  land;  that  the  State 
might,  therefore,  refuse  to  perform  the  contract. 
The  obligation  of  the  contract,  if  the  same  were  valid, 
the  State  could  not,  of  course,  renounce ;  but,  if  broken 
by  the  State,  the  corporation  would  have  its  remedy 
for  damages  in  the  Court  of  Claims. 

The  Appellate  Division  sustained  this  contention, 
but  the  Court  of  Appeals  overruled  the  Appellate 
Division  and  held.  Judge  Collin  writing  for  the  court, 
that  the  contract  operated  as  a  present  grant  of  an 
incorporeal  right  in  land  which,  upon  the  execution 
of  the  instrument,  became  a  vested  right  which  neither 
the  Conservation  Commission  nor  the  Legislature 
itself  had  the  power  to  set  aside  or  repudiate.  The 
Conservation  Commission  had  refused  to  perform  the 
contract  on  the  part  of  the  State  and  had  notified 
the  Saratoga  State  Waters  Corporation  that  it  would 
not  be  permitted  to  enter  upon  the  reservation  lands  for 
the  purpose  of  carrying  out  the  provisions  of  the 
alleged  grant.  The  Court  of  Appeals  held  that  in  so 
doing,  the  Commissioner  acted  without  authority  of 
law  and  was  a  trespasser,  and  the  court  restrained 
him  from  further  interference  with  the  plaintiff  in 
taking  possession  of  the  property  granted.  This  was 
the  gist  of  the  decision  cmd  all  that  it  was  necessary 
to  decide. 

In  a  general  way  Judge  Collin,  in  reviewing  the 
history  of  the  transaction,  remarked  that  the  various 
claims  of  illegality  pointed  out  by  the  defendant  were 
not  meritorious  and  did  not  affect  the  validity  of  the 
grant  itself;  and,  in  view  of  the  fact  that  the  contract 
in  terms  provided  that  any  provisions  thereof  which 
were  ultra  vires,  or  in  violation  of  any  statute  of  the 
State,  should  be  disregarded  and  treated  as  null  and 
void,  the  valid  portions  of  the  contract  could  he  upheld 
and  carried  out. 
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It  thus  appears  that  what  was  said  by  the  learned 
judge  with  reference  to  the  merits  or  demerits  of 
various  executory  provisions  of  the  contract  was 
unnecessary  to  the  decision  and  obiter. 

Not  only  so,  but  the  validity  of  the  provision  now 
under  consideration  was  not  called  in  question  upon 
the  trial  at  Special  Term,  nor  upon  appeal.  The 
clause  itself  as  written  appears  harmless,  as  it  simply 
provides  that  the  labels  then  in  existence  but  not 
described  in  the  contract  should  be  used  by  the  lessee 
of  the  State  in  the  bottling  and  sale  of  the  waters  of 
the  springs.  It  would  naturally  be  to  the  advantage 
of  both  parties  that  the  old  form  of  labels  should  be 
used,  thereby  carrying  the  good  will  of  the  existing 
business  over  to  the  parties  who  were  to  continue  the 
business.  The  question  was  not  raised,  whether  the 
lessees  and  their  assigns  might  lawfully  use,  in  con- 
nection  with  advertising  matter,  the  arms  or  shield 
of  the  State.  It  is  certain,  therefore,  that  the  matter 
was  not  adjudicated  in  the  Saratoga  case  against 
Pratt,  nor  is  there  anything  in  the  opinion  of  the 
learned  judge  writing  for  the  court  which  militates 
against  the  conclusion  reached  herein. 


In  the  Matter  of  Constbuinq  Section  373  of  the 
Public  Health  Law  as  to  the  Term  of  Office  of 
Begistrars  of  Vital  Statistics 

(Attorney-General,  Maroh  20,  1920) 

Public  Health  Law,  §  873  — Pnblic  Officers  Law  — health  officers 
—  term  of  office  —  vacancies. 

The  office  of  registrar  of  vital  statistics  i^BB  oreated  on 
January  1,  1914,  and  the  terms  of  all  registrars  began  on  that 
date.    Where  a  term  is  interrupted  by  a  vacancy  or  an  appointee 
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holds  over,  the  registrar  suooeeding  holds  only  during  the  residue 
of  the  four-year  term.  An  appointing  board  or  officer  may  not 
by  anticipation  fill  a  vacancy  certain  to  happen  during  the 
term  of  office  of  a  succeeding  board  or  officer.  These  conclusions 
may  be  modified  by  the  provisions  of  municipal  charters. 

Hon.  Hermann  M.  Biggs^  State  Commissioner  of 
Health,  submitted  an  inquiry,  together  with  a  request 
for  an  opinion  thereon,  as  follows: 

^  *  The  State  Commissioner  of  Health  submits  a 
general  inquiry  relative  to  the  terms  of  registrars  of 
vital  statistics,  and  the  facts  upon  which  these  are 
based  will  be  referred  to  in  this  opinion." 

Newton,  Attorney-General. —  The  office  of  *  *  regis- 
trar of  vital  statistics  "  was  created  by  Laws  of  1913, 
chapter  619,  amending  the  Public  Health  Law  by  in- 
serting a  new  article  20.    Section  373  provides : 

*  *  Section  373.  Begistrar  of  vital  statistics.  In  each 
primary  registration  district  there  shall  be  a  registrar 
of  vital  statistics.  Qualifications  of  registrars  of 
vit^l  statistics  hereafter  appointed  shall  be  prescribed 
by  the  public  health  council.  A  local  health  officer  shall 
be  eligible  for  appointment  as  registrar  of  vital  statis- 
tics •  •  •.  In  towns  and  villages  the  registrar  or 
registrars  of  vital  statistics  shall  be  appointed  by 
the  town  board  and  by  the  village  board  of  trustees 
respectively;  in  the  cities,  unless  otherwise  provided 
by  the  charter,  the  registrar  or  registrars  of  vital 
statistics  shall  be  appointed  by  the  mayor.  In  each 
primary  registration  district  consisting  of  a  state 
hospital,  charitable  or  penal  institution,  the  registrar 
shall  be  the  superintendent  or  person  in  charge 
of  such  institution,  provided,  however,  that  he 
shall  receive  no  additional  remuneration  for  acting 
as  such  registrar.  The  term  of  office  of  a  registrar 
of  vital  statistics,  unless  the  charter  of  the  city  or 
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village  shall  provide  otherwise,  shall  be  four  years. 
Each  registrar  of  vital  statistics  shall  hold  office  until 
his  successor  shall  have  been  appointed  and  shall  have 
qualified,    •     •     •  " 

Previously  the  duties  of  this  office  were  not  per- 
formed by  officers  having  the  statutory  title  of 
**  registrar. '*  Section  22  of  the  Public  Health  Law, 
now  repealed,  had  provided  that  boards  of  health 
should  supervise  and  make  complete  records  of  vital 
statistics.  The  records  were  certified  *  *  by  the  presi- 
dent or  secretary  of  the  board  or  local  registering 
officer  designated  by  it.'*  I,  therefore,  conclude  that 
the  Legislature  by  creating  an  office  under  a  statu- 
tory title,  fixing  the  term,  providing  for  appointment, 
discipline,  etc.,  intended  to  create  an  entirely  new 
office. 

Section  30,  subdivision  7,  of  the  Public  Officers  Law 
became  applicable.  This  provides  in  part:  **When 
a  new  office  or  an  additional  incumbent  of  an  existing 
office  shall  be  created,  such  office  shall  for  the  purposes 
of  an  appointment  or  election,  be  vacant  from  the  date 
of  its  creation,  until  it  shall  be  filled  by  election  or 
appointment.  * ' 

Laws  of  1913,  chapter  619,  was  made  effective 
January  1,  1914.  In  all  municipalities  for  which 
registrars  were  provided,  the  office  was  vacant  from 
that  date. 

Section  38  of  the  Public  Officers  Law  then  applied. 
This  provides  in  part : 

**  Section  38.  Terms  of  officers  chosen  to  fill  vacan- 
cies. If  an  appointment  of  a  person  to  fill  a  vacancy 
in  an  appointive  office  be  made  by  the  officer,  or  by 
the  officers,  body  or  board  of  officers,  authorized  to 
make  appointment  to  the  office  for  the  full  term,  the 
person  so  appointed  to  such  vacancy  shall  hold  office 
for  the  balance  of  the  unexpired  term.     •    •    •  *' 
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This  statute  is  likewise  applicable  where  the  office 
becomes  vacant  during  a  term.  The  successor  holds 
only  for  the  residue  of  the  term. 

Likewise  where  a  registrar  holds  over  on  account 
of  failure  to  fill  a  vacancy,  the  successor  takes  only 
the  unexpired  term.  It  is  so  provided  by  section  5  of 
the  Public  Officers  Law. 

**  Section  5.  Holding  over  after  expiration  of  term. 
Every  officer  except  a  judicial  officer,  a  notary  public, 
a  commissioner  of  deeds  and  an  officer  whose  term 
is  fixed  by  the  constitution,  having  duly  entered  on 
the  duties  of  his  office,  shall,  unless  the  office  shall 
terminate  or  be  abolished,  hold  over  and  continue  to 
discharge  the  duties  of  his  office,  after  the  expiration 
of  the  term  for  which  he  shall  have  been  chosen, 
until  his  successor  shall  be  chosen  and  qualified;  but 
after  the  expiration  of  such  term,  the  office  shall  be 
deemed  vacant  for  the  purpose  of  choosing  his  suc- 
cessor. An  officer  so  holding  over  for  one  or  more 
entire  terms,  shall,  for  the  purpose  of  choosing  his 
successor,  be  regarded  as  having  been  newly  chosen 
for  such  terms.  An  appointment  for  a  term  shortened 
by  reason  of  a  predecessor  holding  over,  shall  be  for 
the  residue  of  the  term  only.*' 

It  suggests  itself  that  section  130  of  the  Town  Law 
and  other  general  laws  applicable  to  municipalities  of 
particular  classes  may  control  appointments  to  fill 
vacancies. 

Section  130  of  the  Town  Law  provides  in  part : 

**  Section  130.  Power  of  town  board  to  fill  vacan- 
cies. When  a  vacancy  shall  occur  or  exist  in  any 
town  office,  the  town  board  or  a  majority  of  them  may, 
by  an  instrument  under  their  hands  and  seals,  ap- 
point a  suitable  person  to  fill  the  vacancy,  and  the 
person  appointed,  except  justice  of  the  peace,  shall 

hold  the  office  until  the  next  biennial  town  meeting. 
•    •    •  If 
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It  is  my  opinion  that  this  and  similar  general 
statutes  do  not  apply^  since  the  registrar  is  not  a  town, 
village  or  city  officer.  He  is  an  officer  of  the  primary 
registration  district.  Section  373  of  the  Public  Health 
Law,  above  quoted,  provides  for  the  appointment  of 
registrars  * '  In  each  district.  * '  Registration  districts 
are  delimited  by  section  372  of  the  same  statute  as 
follows : 

^^  Section  372.  Begistration  districts.  The  state 
shall  be  divided  into  registration  districts  as  follows : 
Each  city,  each  incorporated  village,  each  town,  and 
each  state  hospital,  charitable  or  penal  institution 
shall  constitute  a  primary  registration  district, 
provided  that  the  state  conunissioner  of  health  may 
combine  two  or  more  primary  registration  districts 
or  divide  one  registration  district  into  two  or  more 
primary  districts  to  facilitate  registration.'^ 

It  is  clear  that  boundaries  of  incorporated  munici- 
palities are  coterminous  to  the  primary  registration 
district  only  incidentally,  and  that  a  district  may  con- 
tain more  than  one  municipality.  Under  the  defini- 
tion of  section  2  of  the  Public  Officers  Law  the  regis- 
trar is,  therefore,  a  '*  local  officer  *'  of  his  primary 
registration  district.  The  provisions  of  the  Public 
Officers  Law  consequently  control,  although  these 
were  of  earlier  enactment  than  the  Town  Law  and 
other  general  statutes. 

It  appears  that  a  town  board  attempted  to  antici- 
pate a  vacancy  happening  by  expiration  of  term  in 
January  by  filling  it  the  preceding  December.  This 
is  bad  practice,  even  if  the  same  board  should  con- 
tinue in  office  during  the  succeeding  year.  I  find  no 
authority  given  to  anticipate  vacancies  sure  to  occur, 
except  where  the  appointment  is  made  by  an  execu- 
tive officer,  by  and  with  the  advice  and  consent  of  a 
legislative  body,  which  may  not  be  in  session  at  the 
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time  the  vacancy  actually  occurs.  Vacancies  in  the 
office  of  registrar  should  be  filled  at  the  time  they 
arise. 

It  is,  therefore,  my  opinion  that  the  terms  of  regis- 
trars are  to  run  in  cycles  of  four  years  beginning 
January  1,  1914.  Vacancies  will,  therefore,  not  inter- 
rupt these  cycles  or  start  new  periods  running,  but 
the  terms  of  office  will  always  expire  on  the  first  day 
of  January,  1922,  1926,  etc.  The  appointing  power 
should  fill  the  vacancy  at  that  time  or  thereafter.  Of 
course,  the  operation  of  special  city  and  village 
charter  provisions  may,  as  stated  in  section  373  of 
the  Public  Health  Law,  modify,  to  some  extent,  this 
result. 

There  is  no  authority  given  the  appointing  power 
to  limit  the  term  in  the  warrant  of  appointment  and 
clerks  of  municipalities  do  not  take  the  office  of  regis- 
trar either  by  custom  or  by  virtue  of  their  office. 
Where  such  clerks  act  as  registrars  it  must  be  imder 
a  distinct  appointment  to  that  office. 


In  the  Matter  of  Constbuing  Article  XVI  of  the  Tax 
Law,  Relating  to  Income  from  National  Bank 
Stock 

(Attorn^-G^eral,  March  31,  1920) 

Residents  of  the  State  should  include  in  ' '  gross  income  ' '  in  their 
returns  income  derived  from  dividends  on  the  stock  of  national 
banks. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted: 

38 
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Newton,  Attorney-General,  by  Ivins,  Deputy. — I 
have  examined  the  correspondence  between  the  Income 
Tax  Bureau  and  the  St.  Louis  Union  Trust  Company, 
in  which  that  company  questions  the  right  of  the  State 
of  New  York  to  levy  an  income  tax  upon  income 
derived  from  dividends  on  stock  of  national  banks. 

It  is  conceded  that  stockholders  in  national  banks 
may  be  subjected  to  a  property  tax  upon  their  stock. 
A  tax  on  income  from  stock  is  either  a  tax  on  prop- 
erty (Pollock  V.  Farmers'  Loan  <&  Trust  Co.,  157 
U.  S.  429;  158  id.  601),  or  it  is  a  tax  against  the 
person.  If  a  tax  against  the  person,  the  State  of  a 
man's  residence  has  jurisdiction  to  impose  the  tax 
through  its  power  over  his  person. 

**  Governmental  jurisdiction  in  matters  of  taxation, 
as  in  the  exercise  of  judicial  function,  depends  upon 
the  power  to  enforce  the  mandate  of  the  State  by 
action  taken  within  its  borders,  either  in  personam  or 
in  rem  according  to  the  circumstances  of  the  case,  as 
hy  arrest  of  the  person  •  •  *.''  Shaffer  v.  Carter, 
decided  by  U.  S.  Supreme  Court  March  1,  1920. 

The  State  of  New  York  has  power  (enforceable  by 
arrest)  to  tax  its  residents  on  income  from  sources 
without  the  State.  The  only  possible  limitation  on 
this  power  is  that  the  State  shall  not  interfere  with 
the  functions  of  the  Federal  government.  McCvUogh 
V.  Maryland,  4  Wheat.  316.  If  the  taxation  of  resi- 
dents on  their  stock  in  national  banks  does  not  inter- 
fere with  the  functions  of  the  Federal  government,  I 
fail  to  see  how  the  taxation  of  their  income  from  such 
stock  can  do  so.  There  is  no  question  but  that  New  York 
could  tax  its  residents  on  their  stock  in  national  banks 
located  within  or  without  the  State.  Cf .  Hawley  v. 
Maiden,  232  U.  S.  1. 

Where  a  State  levies  a  tax  on  net  incomes  generally 
(less  specified  exemptions),  it  is  doubtful  whether  the 
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courts  will  look  to  the  source  of  items  of  gross  income 
for  the  purpose  of  saying  whether  or  not  jurisdiction 
exists  to  impose  the  tax  (cf.  Peck  <&  Co.  v.  Lowe,  247 
U.  S.  165;  U.  S.  Glue  Co.  v.  Oak  Creek,  Id.  321); 
but  it  is  more  likely  that  they  will  look  only  to  the 
power  of  the  State  to  enforce  its  mandate  within  its 
borders.    Shaffer  v.  Carter,  supra. 

The  question  of  power  to  tax  non-residents  on 
income  from  national  bank  stock  does  not  concern  us, 
for  the  statute  specifically  exempts  non-residents  from 
taxation  on  income  from  stock  (except  where  it  is  part 
of  a  business  carried  on  within  the  State).  See  Tax 
Law,  §  359,  ff  3. 

My  conclusion  is  that  income  of  residents,  derived 
from  dividends  on  the  stock  of  national  banks  (wher- 
ever situated)  should  be  included  in  **  gross  income,'' 
in  their  returns. 


In  the  Matter  of  the  Application  of  the  Village  of 
MiDDLEPOBT  for  Approval  of  Its  Proposed  Improve- 
ment of  Its  Municipal  Water  Supply  System 

Water  Supply  Application  No.  251 

(State  Conservation  Commission,  March  25,  1920) 
Application  approved  as  modified. 

By  the  Commission. —  Truman  Jennings,  acting  in 
the  name  and  on  behalf  of  the  board  of  trustees  of  the 
village  of  Middleport,  of  which  board  he  is  the  presi- 
dent, on  February  7,  1920,  made  application  to  the 
Conservation  Commission  for  approval  of  the  project 
of  that  village  for  the  acquisition  of  an  additional 
source  of  water  supply.  This  application  was  filed  in 
the  office  of  the  Conservation  Commission  February 
10,  1920. 
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The  Commission,  on  April  2,  1919,  and  on  March  2, 
1920,  caused  the  site  of  the  proposed  works  and  the 
proposed  source  of  water  supply  to  be  inspected  by 
its  engineers. 

After  due  notice  published  in  the  Middleport 
Herald,  a  hearing  on  this  position  was  held  in  the  vil- 
lage trustees  *  room  in  the  village  of  Middleport  on 
March  2, 1920,  at  10 :30  a.  m.  At  this  hearing  the  Com- 
mission considered  the  petition,  maps  and  plans  sub- 
mitted, examined  witnesses  and  heard  arguments  for 
and  against  the  project,  as  shown  by  the  minutes.  The 
petitioner  was  represented  by  George  D.  Judson,  vil- 
lage attorney;  Hon.  Truman  Jennings,  village  presi- 
dent ;  and  Walter  McCuUoch,  village  engineer.  Objec- 
tions to  the  project  were  filed  by  the  Thompson  Milling 
Company,  represented  at  the  hearing  by  J.  Frank 
Smitii,  its  attorney;  and  by  William  Ewing,  who 
appeared  at  the  hearing  in  person. 

It  is  proposed  to  obtain  an  additional  supply  of 
water  for  this  village  from  Middleport  creek.  At  a 
point  on  this  stream  about  one  and  one-half  miles 
south  of  the  center  of  the  village  a  20,000,000  gallon 
storage  reservoir  is  to  be  constructed.  Water  from 
this  reservoir  is  to  be  purified  by  passage  through  a 
slow  sand  filter  plant,  of  approximately  200,000  gal- 
lons per  day  capacity,  and  forced  by  pumps  of  the 
same  capacity  through  about  5,000  feet  of  six-inch 
cast-iron  pipe  to  the  village  distribution  system.  This 
pumping  is  to  be  done  against  the  pressure  given  by 
the  existing  standpipe,  the  top  of  which  is  104  feet 
above  the  proposed  pumps. 

The  Thompson  Milling  Company  owns  and  operates 
a  mill  situate  on  Middleport  creek  in  the  northerly 
portion  of  the  village.  This  mill  uses  the  water  flow- 
ing in  the  creek  for  the  development  of  power.  Wil- 
liam Ewing  is  a  riparian  owner  on  Middleport  creek 
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between  the  proposed  point  of  diversion  and  the  vil- 
lage limits.  Neither  of  these  objectors  desire  that  the 
application  of  the  village  be  rejected — on  the  con- 
trary, they  are  in  favor  of  it — but  they  made  formal 
objections  at  the  hearing  in  order  to  conserve  their 
rights  and  interests  and  not  to  be  estopped  from 
claiming  compensation  for  such  damage  as  may  be 
caused  them  by  the  diversion  of  water  from  the  creek 
to  the  village  distribution  mains. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
reports  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows : 

Middleport  is  an  incorporated  village,  including 
portions  of  the  towns  of  Boyalton  and  Hartland  in 
Niagara  county.  It  is  situated  close  to  the  boundary 
between  Niagara  and  Orleans  coxmties  on  the  Erie 
canal  and  the  Niagara  Falls  branch  of  the  New  York 
Central  Railroad,  about  eleven  miles  south  of  Lake 
Ontario.  This  village  is  in  the  fruit  growing  belt  and 
the  principal  industries  in  it  are  connected  with  the 
business  of  raising,  shipping  and  canning  fruit. 
There  are  located  in  it  extensive  canneries,  cold  stor- 
age works,  sprayer  works,  a  basket  factory  and  other 
industries.  According  to  the  petition,  the  population 
of  this  village  in  1910  was  1,530 ;  the  estimated  present 
population  is  1,700.  The  total  assessed  valuation  of 
taxable  property  within  the  village,  according  to  the 
last  roll,  was  $1,699,097.  The  village  has  a  bonded 
indebtedness  of  about  $40,000  for  water  works  and 
$53,500  for  other  purposes.  Truman  Jennings  is  the 
president  of  the  board  of  trustees  of  this  village. 
There  is  a  board  of  water  commissioners  in  this  vil- 
lage, but  at  the  time  of  the  making  of  this  application 
that  board,  though  appointed,  had  not  been  organized 
and  the  board  of  trustees  was  acting  as  such  board  of 
water  commissioners. 
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A  comprehensive  municipally  owned  water  supply 
system  was  installed  in  this  village  in  1912  and  is  still 
in  operation.  The  maximum  amount  of  water  which 
can  be  obtained  from  the  existing  sources  of  supply 
during  extreme  dry  weather  is  about  40,000  gallons 
per  day.  The  present  demand  for  water  in  this  vil- 
lage varies  from  about  75,000  gallons  per  day  to 
150,000  gallons  per  day,  and,  in  view  of  the  growth 
of  population  and  the  large  expected  increase  in  the 
consumption  of  water  for  manufacturing  purposes, 
will  probably  soon  be  200,000  gallons  per  day.  Prac- 
tically all  connections  to  the  distribution  mains  are 
metered.  For  some  three  or  four  years  past  the  yield 
of  the  existing  source  of  supply  has  been  insufScient 
during  dry  weather,  so  that  it  has  been  necessary  to 
restrict  the  use  of  village  water  by  the  canning  fac- 
tories and  other  industries  and  for  lawn  sprinkling. 
Furthermore  the  shortage  of  water  during  these 
periods  has  resulted  in  reduction  of  pressure  in  the 
village  system,  so  that  the  fire  protection  afforded  by 
it  has  been  poor  and  in  consequence  insurance  rates 
have  been  raised  and  probably  will  again  be  raised 
unless  conditions  are  improved.  The  need  of  this 
village  for  an  additional  source  of  water  supply  is 
evident. 

On  October  28,  1919,  the  board  of  trustees  of  the 
village  of  Middleport  submitted  to  the  electors  of  that 
village  a  proposition  to  obtain  an  additional  source 
of  water  supply  for  the  village  and  to  issue  bonds  in 
the  amount  of  $42,000  to  carry  out  the  project.  The 
election  on  this  proposition  was  held  November  14, 
1919,  and  carried  in  the  affirmative  by  a  vote  of  ninety- 
eight  to  twelve.  The  making  of  this  application  to 
the  Conservation  Commission  was  authorized  by  reso- 
lution of  the  board  of  trustees  at  a  meeting  held  Feb- 
ruary 3,  1920. 
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Maps,  plans  and  specifications  for  this  project  were 
prepared  by  Walter  McCuUoch,  a  consulting  engineer 
having  an  office  in  the  city  of  Niagara  Falls. 

Middleport  creek  is  a  small  stream  which  rises  about 
four  miles  south  of  the  village,  and,  after  following 
a  serpentine  course  to  the  proposed  impounding  reser- 
voir, flows  northerly  through  the  village  and  thence 
northeast  to  join  Johnson  creek  at  North  Eidgeway. 
Johnson  creek  flows  northeasterly  through  Lyndon- 
ville  into  Lake  Ontario  and  Lakeside  Park.  Above 
the  proposed  dam  this  creek  has  a  watershed  area  of 
eight  and  fourteen  one-hundredths  square  miles.  It  is 
stated  that  the  minimum  flow  in  the  creek  at  the  pro- 
posed point  of  diversion  may  be  as  low  as  10,000  gal- 
lons per  twenty-four  hours.  The  average  flow  is  many 
times  this.  The  capacity  of  the  proposed  reservoir  is 
equivalent  to  about  four  and  one-half  months '  demand 
on  the  basis  of  a  draft  of  150,000  gallons  per  day.  It 
seems  reasonable  to  suppose  that  with  the  existing 
and  proposed  works  a  supply  of  200,000  gallons  per 
day  will  become  available  for  the  village.  Further- 
more, additional  water  can,  if  required,  be  obtained 
from  Middleport  creek  by  the  construction  of  addi- 
tional storage  reservoirs. 

The  watershed  of  Middleport  creek  is  compara- 
tively level  and  appears  to  be  good  agricultural  land. 
There  are  small  patches  of  woodland  in  this  area,  but 
the  bulk  of  it  is  devoted  to  farms  and  orchards.  There 
is  the  usual  farming  population  on  this  area,  but  there 
are  no  villages  or  groups  of  residences.  The  physical 
condition  of  the  watershed  and  analyses  of  the  water 
from  the  creek  indicate  that  the  untreated  water  would 
seldom  be  safe  for  drinking  purposes  and  during 
storms  would  probably  be  badly  polluted.  The  inten- 
sity of  pollution,  however,  would  not  be  so  great  but 
that  the  water  could  be  so  treated  as  to  make  it  safe 
for  all  purposes. 
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The  proposed  dam  is  to  be  an  earth  embankment 
with  a  concrete  core  wall.  This  dam  will  be  two  hun- 
dred and  seventy  feet  long  on  top  and  fifteen  feet  high 
at  the  highest  point.  The  core  wall  for  practically  the 
entire  length  of  the  dam  will  be  founded  on  rock.  A 
spillway  fifty  feet  in  length  with  a  crest  elevation  five 
feet  lower  than  that  of  the  top  of  the  dam  is  to  be  built 
on  undisturbed  earth  at  one  end  of  the  dauL  Water 
passing  the  spillway  is  to  be  carried  back  into  the 
stream  bed  by  a  channel  paved  with  concrete  and  rock. 
A  sixteen-inch  cast-iron  blow-off  pipe  is  to  be  laid 
through  the  dam  in  the  bed  of  the  present  stream. 
This  pipe  is  to  be  provided  with  suitable  valves  and 
screens.  A  six-inch  branch  of  this  pipe  will  deliver 
water  from  the  reservoir  to  the  proposed  filters.  Two 
slow  sand  filters  are  provided,  each  fifty-eight  feet  by 
thirty-two  feet.  The  depth  of  water  on  the  beds  and 
the  rate  of  filtration  are  to  be  controlled  by  float  valves 
and  rate  controllers.  Filtered  water  is  to  be  collected 
in  a  clear  water  cistern  thirty  feet  in  diameter  by  ten 
feet  deep  with  a  capacity  of  50,000  gallons.  Electric 
motor-driven  centrifugal  pumps  are  to  be  installed  in 
the  filter  control  house  to  pump  the  water  from  the 
clear  water  basin  to  the  distribution  system. 

These  various  structures,  if  built  in  accordance  with 
the  plans  submitted,  of  suitable  materials  and  with 
careful  workmanship,  will  be  safe  and  adequate  for 
the  purposes  for  which  designed.  In  view,  however, 
of  the  changeable  character  of  the  water  of  the  creek 
and  the  proposed  intermittent  use  of  this  source  of 
supply,  it  would  not  be  prudent  to  depend  on  the  filters 
alone  for  the  purification  of  the  water  drawn  from  this 
creek.  It  will,  therefore,  be  required  that  suitable 
devices  for  the  sterilization  of  the  filtered  water  be 
installed  in  the  pump  house  and  continuously  operated. 

With  the  above  provision,  the  quality  of  the  water 
drawn  from  this  creek  will  be  safe  and  suitable  for 
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domestic  consamption.  It  will  be  required^  however, 
that  no  water  shall  be  pumped  into  the  distribution 
system  of  the  village^  or  supplied  to  any  one  for  drink- 
ing and  household  purposes  unless  said  water  has  been 
filtered  and  sterilized  to  the  satisfaction  of  the  Com- 
mission. 

At  the  present  time  it  is  extremely  difficult  to  esti- 
mate the  probable  cost  of  any  construction  work.  It 
is,  however,  reasonable  to  suppose  that  these  works 
can  be  constructed  at  a  cost  not  exceeding  the  avail- 
able appropriation  of  $42,000. 

For  the  construction  of  the  reservoir  the  village  pro- 
poses to  acquire  about  nine  and  one-half  acres  of  land. 
It  will  also  be  necessary  to  acquire  certain  rights  of 
way  for  the  pipe  line  and  to  acquire  or  take  certain 
riparian  rights  on  the  stream  below  the  proposed  point 
of  diversion. 

Alternative  sources  of  supply  exist.  Of  these  three 
have  been  given  a  consideration  and  rejected  for  the 
following  reasons : 

1.  Ground  water  developments — too  uncertain  and 
past  experience  has  indicated  that  they  probably  will 
not  be  satisfactory. 

2.  Oak  Orchard  creek — cost  would  be  greater  than 
the  proposed  project  and  there  would  be  interference 
with  the  water  supply  of  Medina  and  that  of  the  Erie 
canal. 

3.  Erie  canal — continuity  of  supply  not  assured 
and  quality  extremely  bad. 

It  does  not  appear  that  any  alternative  source  of 
supply  offers  greater  advantages  than  the  source 
which  it  is  proposed  to  develop. 

The  carrying  out  of  this  project  will  not  adversely 
affect  the  water  supply  interests  of  any  other  munici- 
pality or  civil  division  of  the  State. 

The  legal  damages  which  may  be  caused  by  the 
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execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  consideration  of  the  above^  and  subject  to  the 
modifications  hereafter  stated,  the  Commission  there- 
fore finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  contami- 
nation and  that  filtration  is  at  the  present  time  un- 
necesMry. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Provided,  however,  that  the  said  application,  maps 
and  plans  as  submitted  shall  be  modified  and  the  Com- 
mission does  hereby  determine  that  they  be  modified 
and  that  the  work  done  therexmder  be  subject  to  the 
following  conditions : 

1.  All  the  work  proposed  in  this  application  shaU 
be  completely  constructed  in  accordance  with  the  plans 
as  hereby  revised,  or  in  accordance  with  revised  plans 
and  specifications  which  have  previously  been  sub- 
mitted to  and  approved  by  the  Conamission. 

2.  Before  any  water  from  Middleport  creek  shall  be 
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pumped  into  the  distribution  pipes  of  the  village,  the 
watershed  above  the  point  of  diversion  must  be  put  in 
a  satisfactory  sanitary  condition  and  the  village,  in 
conjunction  with  the  State  Department  of  Health, 
must  enact  suitable  rules  and  regulations  for  the 
sanitary  protection  of  this  watershed.  Thereafter  the 
village  authorities  must  actively  enforce  such  rules 
and  regulations. 

3.  All  water  from  Middleport  creek,  before  being 
supplied  to  any  one  for  drinking  or  domestic  purposes, 
or  pumped  into  the  village  distribution  system,  must 
be  filtered  and  sterilized  to  the  satisfaction  of  this 
Commission. 

4.  After  these  works  have  been  constructed  they 
shall  be  inspected  by  and  be  subject  to  the  approval 
of  this  Commission,  and  such  works  shall  not  be 
operated  imtil  permit  to  do  so  has  been  issued  by 
this  Conunission,  as  provided  by  section  523  of  the 
Conservation  Law. 

Wherefore,  the  Conservation  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
Middleport  as  thus  modified. 

In  Witness  Whereof,  the  Conservation  Commis- 
sion has  caused  this  determination  and  ap- 
proval to  be  signed  by  the  Commissioner 
and  has  caused  its  official  seal  to  be  affixed 
[l.  s.]  hereto  and  has  filed  the  same  with  all  maps, 
plans,  reports  and  other  papers  relating 
thereto  in  its  office  in  the  city  of  Albany, 
this  25th  day  of  March,  1920. 

consbbvation  commission. 

Geo.  D.  Pratt, 
Commissioner. 
Attest : 

Warwick  S.  Carpenter, 

Secretary  to  the  Commission. 
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In  the  Matter  of  the  Claim  for  Compensation  mider 
the  Workmen's  Compensation  Law,  on  Account  of 
the  Death  of  Stanislaw  Bednabczyk,  against 
Joseph  A.  Reagan,  Employer,  Tbavelebs  Insxjbanob 
Company,  Insurance  Carrier 

Death  Case  No.  1813 

(State  Industrial  Commissioni  February  9,  1920) 

Foreign  dependents  —  soflciency  of  notice  of  claim  Hied  l»y  foreign 
consul  on  behalf  of  people  of  snbjngated  territory  in  time  of 


The  deceased  met  his  death  in  his  employment  October  25, 
1916.  Notice  of  accident  was  filed  with  the  Commission  by  his 
employer  on  October  31,  1916.  The  wife  and  child  of  deceased 
resided  in  Russian  Poland.  On  January  18,  1917,  a  form  of 
claim  on  behalf  of  the  widow  and  all^ped  dependents  was  filed 
by  the  Imperial  Vice  Consul  of  Oennany.  On  June  12, 
1918,  a  form  of  claim  on  behalf  of  the  widow  and  child 
was  filed  by  the  Consul  Oeneral  of  Russia.  Final  proofs  were 
submitted  through  the  Republic  of  Poland.  Held,  that  while 
claimants  were  not  subjects  of  the  Oerman  crown,  they  were 
subject  to  the  German  military  power  in  control  of  that  portion 
of  Russian  Poland  where  claimants  resided  and  as  diplomatic 
relations  had  not  been  broken  off  with  Germany  at  that  time, 
the  claim  paper  filed  by  the  German  Vice  Consul  General  was 
a  valid  notice  of  claim  filed  with  the  Commission  within  a  year 
and  effective  to  save  the  bar  of  the  Statute  of  Limitations  and 
that  an  award  should  be  made,  commuted  and  paid  in  a  lump 
sum  through  the  government  of  the  Republic  of  Poland. 

By  the  Commission. —  This  is  a  claim  for  death 
benefits  filed  on  behalf  of  the  widow  and  child  of 
Stanislaw  Bednarczyk,  who  was  killed  on  October  25^ 
1916,  while  in  his  employment.    The  claim  is  resisted 
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on  the  grounds  that  it  is  barred  by  the  Statute  of 
Limitations  and  also  insufficient  proof,  the  papers 
having  been  submitted  through  the  authorities  of  the 
Republic  of  Poland. 

Notice  of  accident  was  filed  with  the  Commission  by 
the  employer  on  October  31,  1916,  five  days  after  the 
man  died.  Efforts  to  locate  a  widow  were  made  and 
the  fact  of  her  existence  and  her  address  were  ob- 
tained by  some  investigation,  which  led  to  our  request 
to  the  Consul  General  of  Germany,  on  January  10, 
1917,  to  obtain  proofs  of  existence  and  a  proper  claim. 
Thereafter,  and  on  January  18,  1917,  there  was  filed 
with  the  Commission  a  form  of  claim  on  behalf  of  the 
widow  and  alleged  dependents,  signed  by  Dr.  G. 
Heuser,  Imperial  Vice  Consul,  *  *  on  behalf  of  the 
alleged  dependents,"  and  in  the  body  of  the  claim 
with  regard  to  names,  ages,  etc.,  states  ^'  to  be  de- 
termined.*' This  was  accompanied  by  a  letter  from 
Dr.  Heuser  stating  that  an  effort  would  be  made  to 
obtain  the  necessary  information  from  abroad,  and 
I)ointing  out  that  owing  to  the  conditions  then  pre- 
vailing it  would  probably  take  some  time  before  the 
data  could  reach  here,  if  at  all. 

On  November  18, 1916,  there  was  filed  with  the  Com- 
mission an  affidavit  of  the  employer,  Joseph  A. 
Reagan,  verified  November  14,  1916,  which  gave  in- 
formation as  to  the  names  of  the  wife  and  child  and 
their  address  in  Russian  Poland.  This  knowledge  of 
the  employer  is  presumed  to  be  the  knowledge  of  the 
insurance  carrier.    Compensation  Law,  §  54,  subd.  2. 

Subsequently,  and  on  June  12,  1918,  there  was  filed 
with  the  Commission  a  form  of  claim  on  behalf  of  the 
widow  and  son,  signed  by  M.  Oustinoff,  Russian 
Consul  General.  This  claim  is  accompanied  by  a  letter 
from  the  attorney  for  the  Russian  Consul  stating  that 
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it  is  to  take  the  place  of  the  claim  previously  filed 
by  the  German  Consul. 

I  am  of  the  opinion  that  the  claim  paper  filed 
by  the  German  Consul  General  on  January  18,  1917, 
even  though  barren  of  names  and  ages  and  the  other 
information  requisite  to  prove  a  claim,  was  none  the 
less  a  perfectly  good  and  valid  notice  of  claim  filed 
with  the  Commission  within  a  year,  and  effective  to 
save  the  bar  of  the  Statute  of  Limitations.  The  lack 
of  details  in  the  consular  claim  had  to  be  supplied,  but 
the  paper  served  to  put  the  Commission  and  the 
parties  on  notice  that  a  liability  existed.  Moreover,  it 
appears  from  the  employer's  affidavit  that  very  soon 
after  the  accident  he  had  knowledge  of  the  existence 
of  the  widow  and  child  together  with  their  address. 

In  connection  with  the  claim,  it  must  be  borne  in 
mind  that  at  this  time  there  was  a  state  of  war  exist- 
ing in  Russian  Poland,  and  that  the  province  in  which 
this  widow  lived  was  presumably  over  run  by  the 
military  forces  of  Germany.  This  accounts  for  the 
filing  of  the  claim  for  the  dependents  by  the  German 
Consul  General.  While  these  claimants  were  not 
subjects  of  the  German  Crown,  yet  they  were  subject 
to  the  German  military  power,  and,  accordingly,  the 
German  consular  officers  acted  for  them  in  asserting 
their  rights  in  neutral  countries.  The  German 
Consuls  were  recognized  by  this  government  at  that 
time,  diplomatic  relations  not  having  then  been 
broken  off. 

It  would  seem,  in  the  administration  of  a  beneficial 
statute  such  as  the  Com{:)ensation  Law,  that  the  rea- 
sons for  accepting  claims  filed  by  consuls  on  behalf  of 
their  nationals  would  apply  equally  to  claims  filed  by 
them  on  behalf  of  peoples  of  subjugated  territory.  The 
Russian  Consul  could  not  act  for  them  at  the  time  for 
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he  could  not  get  the  necessary  proofs,  and  copies  of 
vital  records.  These  could  only  be  obtained  through 
the  hands  of  the  nation  at  the  time  in  control. 

I  think,  therefore,  we  have  jurisdiction  to  proceed. 

The  final  proofs  submitted,  however,  come  not 
through  the  German  or  Bussian  governments,  but 
through  the  government  of  the  Republic  of  Poland. 
They  are  duly  attested  and  authenticated  and  have  at- 
tached thereto  a  certificate  of  the  Second  Secretary 
of  the  American  Legation  at  Warsaw,  Poland,  with 
the  official  seal  of  the  American  Legation.  The 
Republic  of  Poland  is  a  government  with  which  this 
nation  is  friendly,  and  such  friendliness  is  exhibited 
by  the  establishment  of  a  legation  at  its  capital,  and 
the  acceptance  of  that  government's  official  acts. 

The  proofs  contain  all  the  necessary  detail  as  to  the 
present  existence,  ages,  etc.,  of  the  widow  and  young 
son  of  the  deceased,  and  show  them  to  be  entitled  to 
an  award. 

Deeming  it  to  be  in  the  interests  of  justice  and  pur- 
suant to  section  17  of  the  law,  I  direct  that  the  award 
be  commuted  and  paid  in  a  lump  sum. 

On  February  10, 1920,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing 
opinion. 

Boyle,  Chairman,  and  Lyon  and  Sayer,  Commis- 
sioners,  concur. 
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In  the  Matter  of  the  Claim  for  Compensation,  under 
the  Workmen's  Compensation  Law,  on  Account  of 
the  Death  of  Andbew  Jnell  against  National  Fibb- 

PBOOFING  CoMPAiirr 

Case  No.  276063 

(State  Industrial  Commission,  March  23,  1920) 

Baxga  captain  —  an  award  by  reason  of  the  death  of  a  captain 
of  a  New  Jersey  barge  owned  by  a  Pennsylvania  corporation 
with  an  offlce  in  New  York  will  be  sostained  —  what  is  not 
interstate  commerce. 

Deceased  was  captain  of  a  barge  engaged  in  transporting 
materials  from  the  owner's  plant  in  New  Jersey  to  New  York 
city.  The  barge  was  registered  from  New  Jersey.  The  owner 
and  employer  is  a  Pennsylvania  corporation  with  an  office  in 
New  York  city  where  deceased  was  paid  his  wages.  The  last  seen 
of  deceased  was  on  the  dock  close  to  his  barge  at  eleven  o'clock 
at  night  and  at  the  time  deceased  had  his  keys  in  his  hands. 
The  keys  were  found  on  the  deck  of  the  barge  the  next  morning. 
Sixty-seven  days  thereafter  the  captain's  body  was  found  in 
the  harbor  ten  miles  from  the  dock  where  he  was  last  seen. 
Held,  that  deceased  was  engaged  in  his  employment  at  the  time 
he  disappeared  and  was  not  engaged  in  interstate  commerce, 
and  the  award  of  the  deputy  Conunissioner  will  be  affirmed. 

Boyle,  Commissioner. —  This  case  appeared  on  the 
Commission 's  calendar,  on  Friday  March  12, 1920,  for 
review.    These  are  the  points  raised : 

1.  The  decedent  was  not  engaged  in  the  course  of 
his  employment  at  the  time  of  the  accident. 

2.  The  barge  was  engaged  in  interstate  commerce. 

3.  The  accidental  injuries  were  sustained  in  the 
State  of  New  Jersey. 

The  employer  is  a  Pennsylvania  corporation;  its 
directorate  and  main  offices  are  located  at  Pittsburgh, 
Perm.    Its  New  York  offices  are  in  the  Flatiron  Build- 
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ing  where  regularly  and  periodically  decedent  and  all 
other  employees  in  the  concern  ^s  Metropolitan  district 
were  and  are  paid  their  wages.  The  deceased  at  the 
time  of  the  accident  was  captain  of  one  of  the 
employer  corporation's  barges  and  had  been  so 
employed  for  upwards  of  twelve  years,  barring  a 
slight  interval  some  years  ago  during  which  he  left 
such  employment,  afterwards  returning. 

The  barge  of  which  decedent  was  captain  as  well 
as  the  other  barges  of  the  employer  plyed  the  waters 
between  New  York  city  and  Perth  Amboy,  N.  J.,  and 
it  is  neither  asserted  nor  shown  that  the  decedent  was 
at  any  time  for  any  purpose  or  in  any  capacity  other 
than  to  act  as  captain  of  a  barge  loading  fireproof 
building  material  at  the  corporation's  dock  adjacent 
to  its  yards  at  Perth  Amboy,  N.  J.,  and  delivering  the 
cargoes  so  loaded  at  New  York  city,  with  occasional 
possible  variation  as  will  later  be  referred  to.  The 
barge  (No.  14)  of  which  decedent  was  captain  had 
painted  on  its  stem  the  words  '  *  Keansburg,  N.  J. ' ' 
It  was  stated  and  not  disputed  that  the  barge  is  of 
New  Jersey  register.  The  circumstances  of  the  acci- 
dent itself  must  be  presumed  or  inferred  largely  from 
the  testimony  of  one  George  Smith,  captain  of  another 
of  the  employer  corporation's  barges,  who  parted 
company  with  the  decedent  on  the  dock  close  to  where 
his  own  and  the  decedent's  barge  lay  at  eleven  o'clock 
on  the  night  of  decedent's  disappearance.  After 
bidding  Captain  Jnell  (deceased)  **  good-night "  he 
saw  him  no  more ;  he  heard  no  splash.  Captain  Smith 
saw  decedent's  keys  in  his  hands  on  that  night  and 
they  were  found  on  the  deck  of  the  barge  next  day. 
Captain  Jnell's  body  was  found  ten  miles  away,  sixty- 
seven  days  later.  Captain  Smith  testified  that  dece- 
dent wore  an  overcoat  when  they  parted  (December  8, 
1917).    According  to  the  carrier's  attorney  the  body 

39 
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was  not  overcoated  when  picked  up.  These  are  all  the 
known  facts  regarding  the  accidental  injury  but  they 
are  enough.  Moreover  the  carrier  makes  no  special 
point  on  this  score  but  does  press  the  point  that  it 
happened  out  of  the  course  of  decedent's  employment 
Let  us  see. 

John  FuUerton,  superintendent  of  transportation, 
for  the  employer  corporation  in  his  testimony  before 
Deputy  Commissioner  Archer  on  August  5,  1919, 
stated  that  he  was  in  charge  of  all  the  barges  and  the 
men  running  them;  the  hours  of  employment  were 
**diflFerenf  He  (decedent  Jnell)  **  lived  right  on 
the  boat  •  *  *;  when  we  towed  at  night  he  was 
with  the  boat  and  if  we  tied  up  he  usually  went  off 
•  •  •.  He  would  have  to  take  care  of  the  boat  at 
night  if  it  would  leak  or  anything  like  that."  I  don't 
think  there  is  room  for  any  doubt  in  view  of  this  testi- 
mony that  decedent  was  in  the  course  of  his  employ- 
ment when  he  bade  his  companion  good  night  as 
he  was  about  to  board  the  employer's  barge  where  he 
**  lived  " — the  barge  he  was  expected  **  to  take  care 
of ' '  for  his  employer.  The  decedent 's  keys  seen  in 
his  hands  that  night  and  found  the  following  day  on 
the  barge  deck  are  mute  but  cogent  evidence  that 
he  was  on  his  employer's  business  at  whatever  time. he 
disappeared.  There  can  be  no  other  fair  inference  in 
the  circumstances. 

The  next  point  raised  by  the  carrier  is  that  the  dece- 
dent was  engaged  in  interstate  commerce  for  his 
employer.  I  disagree  with  this  view.  The  employer's 
superintendent  of  transportation  in  answer  to  a  series 
of  questions  testified :  *  *  I  would  not  know  which  is 
the  home  port  (New  York  or  New  Jersey).  Our  office 
is  in  New  York  and  we  pay  the  men  from  here." 
Further,  that  the  employer  corporation  takes  con- 
tracts and  erects  buildings  in  New  York  city;  that 
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they  do  their  own  hauling  in  New  York  as  well  as 
water  transportation.  In  answer  to  the  question  ^  ^  Do 
you  bring  any  merchandise  from  New  York  to  New 
Jersey?*'  he  answered:  **We  would  in  this  way; 
if  we  had  a  builder  in  New  Jersey  who  wanted  two 
hundred  tons  and  the  boat  would  carry  five  hundred, 
we  would  take  the  boat  to  New  York,  unload  the  three 
hundred  and  take  the  other  two  hundred  back  to  New 
Jersey."  The  testimony  is  undisputed  that  the  plant 
of  the  employer  in  New  Jersey  at  Perth  Amboy  is 
operated  as  a  main  factory  and  brick  yards  which  con- 
stitute the  base  of  supplies  for  the  New  York  district. 
Thus,  we  find  the  hiring  done  in  New  York,  business 
conducted  at  the  New  York  office,  including  payment 
of  wages,  barge  deliveries  of  the  company's  product 
made  in  New  York  mainly  with  the  occasional  varia- 
tion as  described  in  Mr.  Fullerton's  testimony,  before 
referred  to.  I  fail  to  see  how  it  can  be  urged  seriously 
that  this  decedent  was  engaged  in  interstate  commerce 
at  the  time  of  his  accidental  injury  and  death  in  the 
light  of  these  facts.  There  is  very  little  remaining  to 
be  said  as  it  seems  to  me  the  carrier's  third  and  last 
point,  namely,  that  the  accident  occurred  outside  of 
the  State  must  fall  with  the  other  two.  The  hiring 
wal3  done  in  New  York;  decedent's  work  in  New 
Jersey,  save  for  loading  at  the  employer's  supply  base, 
was  possibly  an  occasional  delivery  of  materials  in 
New  Jersey  and  then  only  incidental  to  New  York 
delivery. 

The  award  of  the  deputy  Commissioner  should  be 
confirmed. 

On  March  23,  1920,  the  Commission  acted  on  the 
foregoing  matter  in  accordance  with  the  foregoing 
opinion. 


Sayer,  Perkins  and  Phillips,  Commissioners,  concur. 
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In  the  Matter  of  the  Hearing  npon  the  Complaint  of 
Antonio  Bianco  et  al.  against  the  Brooklyn  Union 
Gas  Company  as  to  Extension  of  Mains  on  Varkens 
Hook  Road  and  Other  Streets  in  the  Borough  of 
Brooklyn 

Case  No.  2342 

(Public  Service  Commission,  First  District,  April  14,  1920) 

Gas  companies  —  eztexuion  of  mains  —  what  is  not  a  valid  excuse 
for  delay. 

Varkens  Hook  road  in  the  borough  of  Brooklyn  is  an  old 
Dutch  road  used  for  more  than  two  hundred  years  and  although 
it  appears  on  a  map  made  by  commissioners  appointed  under 
chapter  670  of  the  Laws  of  1869  as  a  street  ultimately  to  be 
discontinued,  this  is  so  excuse  for  not  giving  the  people  resid- 
ing on  this  street  gas  service,  as  the  street  has  continued  in 
actual  use  for  more  than  forty-five  years  since  the  filing  of  the 
map  and  there  is  no  reason  to  expect  that  it  will  not  remain  in 
actual  use  for  many  years  to  come.  Where  there  are  certain 
rights  and  easements  in  some  of  the  streets  which  may  have  to 
be  procured  before  the  laying  of  mains,  the  company  is  entitled 
to  a  short  extension  of  time  to  procure  these  necessary  ease- 
ments but  construction  must  be  commenced  by  June  15,  1920, 
and  completed  by  August  1, 1920. 

Donnelly,  Deputy  Commissioner. —  On  December 
31,  1918,  the  Commission  adopted  an  order  requiring 
the  Brooklyn  Union  Gas  Company  to  extend  its  gas 
mains  through  Varkens  Hook  road  and  other  streets 
in  the  borough  of  Brooklyn  in  such  manner  as  to 
furnish  gas  to  the  people  residing  on  such  streets. 
The  order  required  that  plans  for  the  work  be  filed  on 
or  about  September  1, 1919,  and  that  the  work  of  con- 
struction be  commenced  not  later  than  October  1, 1919. 

The  company  procured  a  writ  of  certiorari  to  review 
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this  determination,  but  a  motion  to  quash  the  writ  was 
made  on  behalf  of  the  Commission,  with  the  result  that 
on  June  9, 1919,  a  stipulation  was  signed  by  the  attor- 
neys for  the  company  withdrawing  the  writ  of  cer- 
tiorari and  discontinuing  the  proceeding. 

On  the  hearing  the  company  contended  that  the  costs 
of  labor  and  materials  were  at  that  time  excessive  and 
that  the  number  of  prospective  consumers  in  the  terri- 
tory affected  was  too  small  to  warrant  the  extension 
proposed ;  also  that  the  streets  were  undeveloped,  that 
in  most  cases  title  to  the  streets  had  not  been  acquired 
by  the  city  and  that  in  one  or  two  instances,  notably 
in  the  instance  of  Varkens  Hook  road,  the  plans  of 
the  city  contemplate  the  ultimate  elimination  of  the 
streets. 

In  view  of  all  the  circumstances,  the  Commission  on 
the  same  day  on  which  the  order  was  made,  adopted 
an  opinion  which  was  in  part  as  follows:  ''  If,  when 
next  autumn  arrives,  conditions  of  construction  have 
not  become  more  favorable  and  a  substantial  part  of 
the  anticipated  increase  in  the  number  of  prospective 
consumers  has  not  already  taken  place,  an  application 
for  the  extension  of  the  time  specified  for  the  begin- 
ning and  completion  of  the  work  may  be  made  to  the 
Conmiission,  and  will  then  be  considered  and  de- 
termined in  the  light  of  all  the  facts  and  circumstances 
at  that  time  appearing,  including  the  increased  de- 
mand for  gas,  the  probable  costs  of  construction,  the 
situation  as  to  the  streets  to  be  traversed  with  mains, 
and  the  extent  and  results  of  the  gas  company's  dili- 
gence in  trying  to  overcome  the  obstacles  now  com- 
plained of  by  the  company/' 

On  or  about  September  26,  1919,  the  company  made 
application  to  the  Commission  for  an  extension  of  time 
within  which  to  comply  with  the  order,  and  thereafter 
the  Conunission  made  an  order  directing  that  the  com- 
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pany's  time  for  beginning  construction  be  extended  to 
April  1, 1920,  and  its  time  for  completing  construction 
to  June  1,  1920. 

By  letter  dated  February  27, 1920,  the  company  now 
has  made  application  to  the  Conmiission  for  further 
extension  of  time  within  which  to  begin  and  complete 
the  construction  of  the  extension  ordered.  In  its  letter 
the  company  states  that  the  streets  involved  have  not 
yet  been  permanently  laid  out  or  legalized,  that  plans 
cannot  be  filed  or  mains  laid  until  the  streets  are 
legally  opened,  and  that  at  the  present  time  it  is  un- 
certain what  the  lay-out  of  the  streets  will  finally  be. 
The  company  states  further  that  it  is  willing  to  extend 
its  mains  when  the  streets  are  legally  opened  or  dedi- 
cated and  that  it  is  expected  that  this  will  be  in  the 
near  future  inasmuch  as  the  city  contemplates  install- 
ing sewers  through  these  same  streets  this  spring  and 
before  doing  so  will  require  the  residents  to  cede  to 
the  city  their  title  to  the  streets. 

In  view  of  the  importance  of  the  matter,  and  in  view 
of  the  public  interest  therein,  the  Commission,  upon 
receipt  of  the  company's  application,  directed  that  a 
hearing  be  had  thereon.  On  such  hearing,  the  first  two 
contentions  made  upon  the  original  hearing  (that  costs 
were  excessive  and  the  number  of  consumers,  small) 
were  substantially  abandoned,  the  only  contention  now 
made  being  that  the  streets  have  not  been  legally 
opened  or  dedicated,  and  that  there  is  no  certainty 
as  to  what  the  lay-out  of  the  streets  will  finally  be. 

I  am  not  favorably  impressed  with  the  contention  of 
the  company. 

As  long  ago  as  1874  these  streets  were  mapped  by 
commissioners  appointed  by  and  under  chapter  670  of 
the  Laws  of  1869,  and  maps  were  prepared  and  filed 
pursuant  to  that  act  as  amended  by  chapter  581  of  the 
Laws  of  1874.    One  of  these  maps  is  now  on  file  with 
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the  commissioner  of  records  in  the  county  of  Kings. 
The  lines  of  the  streets  shown  on  that  map  never  have 
been  changed.  The  fact  that  these  street  lines  have 
not  been  changed  in  more  than  forty-five  years,  is 
very  persuasive  that  the  city  does  not  intend  to  change 
them,  and  that  they  may  fairly  be  regarded  as 
permanent. 

While  it  is  true  that  Varkens  Hook  road  is  shown 
on  the  map  as  a  street  that  is  ultimately  to  be  discon- 
tinued, I  do  not  see  that  such  proposed  discontinuance 
should  be  longer  urged  as  an  excuse  for  not  giving 
to  the  people  residing  on  that  street  the  service  which 
they  shotdd  have.  The  street  has  been  shown  on  the 
maps  as  proposed  to  be  discontinued  for  more  than 
forty-five  years  last  past,  but  has  continued  in  actual 
use  during  all  that  time,  and  for  aught  that  appears 
may  remain  in  actual  use  for  forty-five  years  more, 
Varkens  Hook  road  is  an  old  Dutch  road  which  must 
have  been  in  use  for  more  than  two  hundred  years,  and 
I  doubt  very  much  whether  it  ever  will  be  discon- 
tinued. Although  it  runs  diagonally  across  one  of  the 
proposed  city  blocks,  there  is  nothing  unusual  in  that 
feature,  and  the  fact  that  the  houses  and  premises  now 
fronting  on  Varkens  Hook  road  have  no  frontage  on 
any  other  street,  either  existing  or  proposed,  would 
have  a  tendency  to  cause  hesitation  in  discontinuing 
the  street.  Varkens  Hook  road  extends  not  only 
through  the  property  here  in  question,  but  also 
through  other  and  adjoining  property,  and  already 
there  is  a  gas  main  laid  in  Varkens  Hook  road  right 
up  to  the  westerly  border  of  the  property  here  in 
question,  and  all  that  the  company  will  have  to  do  in 
order  to  comply  with  the  Commission's  order,  so  far 
as  Varkens  Hook  road  is  concerned,  will  be  to  extend 
the  existing  main  along  Varkens  Hook  road  a  few  feet 
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eastwardly  from  the  present  eastern  terminus  of  such 
main  in  that  same  street. 

So  far  as  concerns  the  streets  which  have  been 
mapped  but  title  to  which  has  not  yet  been  wholly 
acquired,  it  is  sufficient  to  say  that  many  deeds  of 
cession  already  have  been  delivered  to  the  city,  and 
that  others  are  in  course  of  preparation  and  probably 
will  be  delivered  shortly ;  and  that  even  if  such  deeds 
are  not  delivered,  the  gas  company  should  have  no 
difficulty  in  procuring  easements  from  the  abutting 
owners  authorizing  the  company  to  lay  mains  in  these 
streets.  It  appears  to  be  the  practice  of  the  gas  com- 
pany to  procure  such  easements  in  cases  where  it 
desires  to  lay  mains  in  streets  not  yet  legally  opened 
or  dedicated,  and  it  keeps  on  hand  a  supply  of  printed 
blanks  for  that  purpose.  Where,  as  here,  the  property 
owners  are  clamoring  for  gas,  it  is  improbable  that 
there  should  be  any  difficulty  in  procuring  the  neces- 
sary rights  or  easements.  In  the  origLual  opinion  in 
this  case,  the  Conmiission  indicated  very  clearly  that 
it  was  incumbent  upon  the  company  to  use  due  dili- 
gence in  removing  the  obstacles  then  complained  of  by 
the  company,  but  on  the  recent  hearing  no  such  dili- 
gence was  shown,  and  from  such  evidence  as  was 
adduced  it  would  appear  that  the  company  has  done 
absolutely  nothing. 

While  I  think  that  there  is  very  little  merit  in  the 
present  contention  of  the  company,  yet,  in  view  of  the 
fact  that  apparently  there  are  certain  rights  or  ease- 
ments in  some  of  the  streets  which  may  have  to  be 
procured,  I  have  decided  to  recommend  that  a  short 
extension  of  time  be  granted.  My  recommendation  is 
that  the  time  within  which  the  company  shall  begin 
construction  be  extended  to  June  15,  1920,  that  the 
time  within  which  the  company  shall  complete  con- 
struction be  extended  to  August  1,  1920,  and  that  the 
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time  within  which  the  company  shall  file  with  the  Com- 
mission a  general  plan  or  lay-out  showing  the 
proposed  transmission  and  distribution  system,  be 
extended  to  June  1,  1920. 

The  company  should  proceed  immediately  with  the 
preparation  of  the  necessary  plans,  and  with  the  pro- 
curing of  such  permits,  rights  or  easements  as  may  be 
necessary  or  desired,  to  the  end  that  the  plans  shall  be 
filed  promptly  not  later  than  June  1,  1920,  and  that 
the  actual  work  of  construction  shall  be  commenced 
promptly  not  later  than  June  15,  1920,  and  completed 
not  later  than  August  1,  1920. 

The  Commission  will  expect  that  the  requirements 
of  the  order  as  thus  extended  will  be  strictly  complied 
with  by  the  company.  The  entire  cost  of  the  extension 
will  be  less  than  $4,500,  and  there  should  be  no  further 
delay  in  the  matter. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the 
Commission  on  the  Question  of  the  Extension  of 
THE  Gas  Mains  of  The  Woodhaven  Gas  Light  Com- 
pany to  Such  Extent  as  May  be  Necessary  to  Serve 
Besidents  of  Springfield,  Laurelton  and  Certain 
Other  Localities  in  the  Borough  of  Queens,  City 
of  New  York 

Case  No.  2376 

(PnbUo  Servioe  CommiBsion,  First  Distriot,  April  16,  1920) 

Ou  oompaniM  —  obligation  to  sorvo  commiixiities. 

When  there  is  a  shortage  of  homes  people  should  be  enoour- 
aged  to  build  up  the  outlying  territory,  and  as  an  incentive  to 
buifd,  utility  oorporations  should  as  far  as  possible  do  their 
part  to  supply  neoessities  controUed  wholly  by  them.  The  cost 
of  the  extension  of  gas  mains  is  not  the  only  matter  for  con- 
sideration. The  oompany  being  the  only  one  with  a  franchise 
to  serve  gas  in  the  territory  in  question  is  under  obligation  to 
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supply  gas  to  oommunities  where  the  necessity  is  apparent,  and 
an  order  will  be  entered  direoting  the  company  to  supply  gas 
to  the  communitieB  in  question  not  later  than  November  1, 1920. 

GiiENNONy  Deputy  Commissioner, —  This  proceeding 
was  instituted  by  the  Commission  upon  its  own  motion 
against  the  Woodhaven  Gas  Light  Company,  for  its 
failure  to  supply  gas  to  the  residents  of  Springfield 
and  several  other  districts  in  the  territory  covered  by 
its  franchise  in  the  fourth  ward  of  the  borough  of 
Queens.  The  residents  of  Spring^eld  and  the  sur- 
rounding districts  claimed,  on  the  one  hand,  that  they 
are  entitled  to  be  supplied  with  gas  by  the  public  serv- 
ice corporation  in  that  district  almost  as  a  matter  of 
right ;  while  the  company,  on  the  other  hand,  contends 
that  it  would  not  be  profitable  at  the  present  time  to 
expend  the  money  necessary  for  these  improvements. 
All  the  places  where  gas  is  desired  by  the  residents 
have  developed  considerably  in  recent  years  in  spite 
of  the  lack  of  gas. 

Before  complaining  to  the  Commission,  several  con- 
ferences were  had  between  representatives  of  the  com- 
pany  and  the  central  gas  committee  of  the  fourth  ward 
of  the  borough  of  Queens,  with  the  view  to  the  in- 
stallation of  gas  mains.  It  seems  that  the  company 
even  went  so  far  as  to  send  its  representative  to 
Spring^eld  and  there,  on  one  occasion,  he  addressed 
a  meeting  of  the  residents  on  the  question  of  a  supply 
of  gas.  I  am  convinced  that  the  representatives  of  the 
company  did  promise  to  make  the  necessary  installa- 
tions when  this  matter  was  taken  up  in  1916.  Many 
of  the  houses  in  these  localities  are  piped  for  gas. 
This  would  seem  to  indicate  that  promises  had  been 
made  by  the  company  officials  to  supply  the  demand. 
A  considerable  amount  of  gas  pipe  of  diflferent  sizes 
was  ordered  and  subsequently  delivered  to  the  com- 
pany 's  storage  yard  at  Jamaica.    The  members  of  the 
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central  gas  committee  testified  that  they  had  been  led 
to  believe  by  one  of  the  company's  superintendents 
that  this  pipe  was  to  be  nsed  for  an  extension  of  serv- 
ice into  Springfield.  I  am  satisfied  that  the  pipe  in 
question  was  ordered  primarily  for  the  purpose  of 
constructing  gas  mains  to  Springfield.  Had  the  pipe 
been  used  by  the  company  at  the  time  it  was  ordered 
and  promised,  the  company  would  have  saved  a  con- 
siderable amount  of  money  in  making  its  extensions. 
That  the  cost  of  making  any  large  extension  at  the 
present  is  high  must  be  conceded,  but,  as  the  Court 
of  Appeals  pointed  out  in  People  ex  rel.  New  York 
&  Queens  Gas  Co.  v.  McCall,  219  N.  Y.  84:  **  It  is  the 
duty  of  the  relator  to  supply  their  needs  if  practicable. 
(Wisconsin,  M.  &  P.  R.  R.  v.  Jacobson,  179  U.  S.  237; 
People  ex  rel.  Woodhaven  Oas  Light  Co.  v.  Deehan, 
153  N.  Y.  528.)  The  cost  of  the  extension  is  not  the 
only  matter  for  consideration.  (Oregon  JR.  JR.  dt  N.  Co. 
V.  FairchUd,  224  U.  S.  510,  529.)  '' 

The  Woodhaven  Company  is  the  only  corporation 
which  has  a  franchise  to  serve  gas  in  the  territory 
under  consideration.  It  was  incorporated  in  1871  for 
the  purpose  of  manufacturing  and  supplying  gas  for 
lighting  the  streets,  avenues,  public  and  private  build- 
ings  in  the  town  of  Jamaica,  which  is  now  the  fourth 
ward  of  the  borough  of  Queens.  It  thereafter  ob- 
tained secondary  franchises  to  lay  its  mains  for  the 
purpose  of  lighting  the  streets  and  furnishing  gas  to 
public  buildings  and  to  private  consxmiers.  In 
accepting  this  valuable  grant,  it  assumed  correspond- 
ing obligations.  One  of  its  chief  obligations  is  to 
supply  gas  to  those  communities  where  the  necessity 
therefor  is  apparent. 

Should  this  company  be  unable  to  comply  with  the 
demands  of  the  public,  it  should,  at  all  times,  be  ready 
to  permit  others  to  invade  its  franchise  territory.    In 
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fact,  counsel  for  the  central  gas  connnittee  stated 
that  the  residents  themselves  were  perfectly  willing  to 
organize  a  gas  company  for  the  purpose  of  supply- 
ing this  territory.  A  public  utility  company  should 
not  be  allowed  to  assume  a  **  dog-in-the-manger " 
attitude.  When  there  is  a  shortage  of  homes,  people 
should  be  encouraged  to  build  up  the  outlying  terri- 
tory and,  as  an  incentive  to  build,  utility  corporations 
should,  as  far  as  possible,  do  their  part  in  supplying 
necessities  controlled  wholly  by  them.  I  do  not  mean 
to  say  that  an  extension  should  be  made  which  would 
involve  a  considerable  sum  of  money  to  supply  only 
a  few  people.  However,  I  am  of  the  opinion  that  in 
a  case  such  as  this  those  territories  should  be  supplied 
with  gas  where  it  is  reasonable  to  suppose  that  it  will 
be  of  benefit  to  all  parties  in  interest. 

I  have  given  considerable  time  and  study  to  the 
questions  at  issue  and  I  have  reached  the  conclusion 
that  an  order  should  be  made  requiring  the  Wood- 
haven  Gas  Light  Company  to  extend  its  gas  mains, 
so  as  to  reasonably  serve  the  districts  known  as 
Locust  Manor,  Locust  Lawn,  South  Jamaica  Place, 
Springfield  and  Laurelton.  The  order  should  direct 
the  company  to  coniplete  the  work  and  supply  gas 
to  those  localities  not  later  than  November  1,  1920. 
The  proceedings  as  to  other  localities  will  be  denied  at 
this  time  without  prejudice,  however,  to  future  pro- 
ceedings with  regard  thereto. 
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In  the  Matter  of  the  Complaint  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Habby  N. 
Hoffman  as  Mayor  of  the  City  of  Elmira  against 
Elmira  Wateb.  Light  and  Railboad  Company  as  to 
Rates  Proposed  to  be  Charged  for  Natural  Gas; 
Also  in  Respect  to  Examination  of  the  Gas  Property 
and  Books  of  Said  Company  by  the  City 

Case  No.  6759 

In  the  Matter  of  the  Petition  or  Complaint  of  Elmiba 
Wateb,  Light  and  Railboad  Company  under  Sec- 
tions 71  and  72,  Public  Service  Commissions  Law, 
for  Permission  to  Increase  Natural  Gas  Rates  in 
the  City  of  Elmira,  Town  of  Elmira,  and  Town  of 
Southport,  Chemung  County 

Case  No.  6907 

(Public  Service  Commission,  Second  District,  January  22,  1920) 

Oas  companies — metbod  of  fbdng  rates. 

Certain  "  overheads  "  are  not  included  in  the  oost  of  definite 
units  of  tangible  property,  and  as  overhead  cost  of  replacement 
is  usually  absorbed  in  general  expense  accounts  of  current 
operation  there  is  practically  no  realized  depreciation  in  these 
items,  and  there  should  not  be  any  annual  charge  in  operating 
expenses  to  meet  the  claimed  annual  depreciation  thereon. 

When  a  company  in  the  past  has  not  had  a  fair  return, 
including  an  annual  depreciation  charge,  and  its  plant  is  in 
first  class  condition  and  operating  at  fuU  efficiency,  the  the- 
oretical accrued  depreciation  need  not  necessarily  be  deducted 
from  the  present  fixed  capital  account,  provided  Chat  when 
items  of  property  are  renewed  or  replaced  the  same  be  charged 
against  the  renewal  and  replacement  fund  in  the  proportion 
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that  fund  bean  to  the  total  accrued  depreciation  at  the  time  of 
replacement,  and  the  balance  be  then  charged  against  surplus 
otherwise  applicable  to  dividends. 

Boyd  McDowell,  Corporation  Counsel,  for  City  of 
Elmira. 

Beekman,  Menken  &  Griscom  (by  M.  G.  Bogue), 
and  Stanchfield,  Lovell,  Falck  &  Sayles  (by  Halsey 
Sayles),  for  Elmira  Water,  Light  and  Bailroad  Com- 
pany. 

Fenkell,  Commissioner. —  These  cases  although 
bearing  separate  numbers  were  tried  as  one  case  and 
are  so  treated.  For  brevity  the  Elmira  Water,  Light 
and  Bailroad  Company  is  hereinafter  called  the  Com- 
pany and  the  city  of  Elmira  is  called  the  City. 

January  20,  1919,  the  Company  filed  a  proposed 
schedule  of  rates  for  natural  gas  to  be  effective  Febru- 
ary 19,  1919.  February  17,  1919,  the  City  filed  its 
complaint  [case  No.  6759].  February  18,  1919,  the 
City  obtained  an  injunction  restraining  the  Company 
from  putting  such  rates  or  any  increased  rates  into 
effect  until  such  rates  had  been  passed  upon  by  the 
Public  Service  Commission  as  provided  in  an  agree- 
ment theretofore  made  between  the  City  and  the 
Company. 

June  10,  1919,  the  Company  filed  a  petition  to  in- 
crease its  natural  gas  rates  [case  No.  6907].  The 
City's  complaint  in  case  No.  6759  was  treated  as  the 
answer  to  tiie  Company's  petition  in  case  No.  6907. 

It  was  agreed  upon  the  hearing  that  the  rate  base 
should  be  fixed  before  the  case  proceeded  further.  To 
expedite  proceedings  and  to  eliminate,  so  far  as 
possible,  the  expense  and  duplication  of  work  involved 
in  a  contested  property  valuation  it  was  arranged  that 
three   eng^eers   representing   the   Commission,   the 
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City,  and  the  Company,  respectively,  should  work 
jointly  and  prepare  a  report  showing  the  facts  regard- 
ing property  in  thq  gas  department  of  the  Company. 
The  report  was  filed  July  15,  1919.  Hearings  were 
resumed  July  30,  1919;  briefs  and  reply  briefs  were 
filed  by  each  side,  the  last  one  being  filed  October  7, 
1919. 

The  first  artificial  gas  plant  in  the  city  was  built 
in  1852.  The  Company,  on  its  incorporation  in  1900, 
took  over  the  artificial  gas  plant  and  business  in  the 
city. 

In  1902  certain  individuals  made  a  contract  with  the 
Potter  Gas  Company,  a  Pennsylvania  corporation,  for 
a  supply  of  natural  gas.  Shortly  after,  these  men 
organized  the  Chemung  County  Gas  Company.  In 
1902  the  contract  with  the  Potter  Gas  Company  was 
assigned  by  them  to  the  Chemung  County  Gas  Com- 
pany. In  1908  the  Chemung  County  Gas  Company 
was  merged  with  the  Elmira  Water,  Light  and  Bail- 
road  Company.  In  1915  the  manufacture  and  sale  of 
artificial  gas  was  discontinued.  November  4,  1917, 
a  modifying  contract  was  made  between  the  Company 
and  the  Potter  Gas  Company  providing,  among  other 
things,  for  an  increase  in  price  for  natural  gas  to  be 
paid  to  the  Potter  Gas  Company  based  on  an  in- 
creased rate  to  the  Company's  consumers  in  the  city. 

As  the  only  question  now  presented  for  decision 
is  the  fixing  of  the  rate  base,  the  further  question  of 
the  reasonableness  of  operating  expenses,  including 
the  cost  of  gas  to  the  Company,  which  involves  the 
determination  of  its  rights  to  obtain  gas  from  the 
Potter  Gas  Company  under  the  modifying  contract 
above  mentioned,  will  not  be  passed  upon  at  this  time. 
The  conference  report  is  smnmarized  as  follows: 
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T^'ysical  property  in  use $597,921  09 

Physical  property  not  in  use 122,739  37 

Other  fixed  capital  items 100,000  00 

Accumulated  or  theoretical  accrued  de- 
preciation : 

Agreed  to • 93,619  92 

Claimed  by  City  but  not  agreed  to 
by  Company  10,140  33 


At  a  subsequent  hearing  it  was  testified  that  certain 
property  to  the  extent  of  $4,718.58  which  had  been 
included  in  the  item  physical  property  not  in  use 
should  have  been  included  in  item  physical  property  in 
use.  With  this  change  made  the  summarized  figures 
of  the  conference  report  are  as  follows: 

Physical  property  in  use $602,639  67 

Physical  property  not  in  use 118,020  79 

Other  fixed  capital  items 100,000  00 

Accumulated  or  theoretical  accrued  de- 
preciation : 
Agreed  to  $93,619.92  plus  $962.64  (de- 
preciation on  $4,718.58)  94,582  56 

Claimed  by  City  but  not  agreed  to  by 
Company  10,140  33 


The  Company  claims  that  the  rate  base  should  be 
at  least  $750,000,  which  amount  it  claims  is  made  up 
as  follows : 

Property  used  in  distribution  of  natural 
gas : 

(a)  From  page  b,  conference  report. .    $597,921  09 

(b)  Additional  property  not  included 
in  conference  report,  but  testified  to 
by  Mr.  Gough,  also  set  forth  in  Com- 
pany's exhibit  3,  page  3 4>718  58 
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(c)  Mains  useful  and  to  be  used  in  dis- 
tributing natural  gas  (not  included 
in  conference  report.  Page  4  Com- 
pany's exhibit  2  and  testimony  of 

Mr.  Gough,  pages  60  et  seq.) $11,791  70 

(d)  Station  works  and  structures 
claimed  to  be  useful  and  claimed  en- 
titled to  return  15,627  17 

(e)  Working  capital  (Company's  ex- 
hibit 4)    20,000  00 

$650,058  54 

(f )  Going  value,  at  least 100,000  00 

Total $750,058  54 

The  City  claims  the  rate  base  should  not  be  in  excess 
of  $506,802.75  made  up  as  follows : 
Cost  of  used  and  useful  property  as  per 

Conference  report $597,921  09 

Cost  of  artificial  gas  mains  transferred 

from  **  not  used"  to  "  used"  property 

July  30,  1919 4,718  58 

Total  cost '  $602,639  67 

Less  accrued  depreciation  as  per  Con- 
ference report: 
Agreed  to  $93,619.92  cor- 
rected to $93,433  95 

On  overheads 10,140  33 

$103,574  28 
On  $4,718.58  above 962  64 

Total  accrued  depreciation 104,536  92 

Present  value  of  physical  property  now 

Jbeing  used $498,102  75 

40 
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Property  not  being  used  (nothing) 

Intangible  item  (nothing) 

Working  capital $8,700  00 

Going  value  (nothing) 

Pair  value  or  rate  base $506,802  75 


The  first  item  in  the  Company's  list  of  claimed 
values  which  is  objected  to  by  the  City  is  marked  item 
{c)j  being  gas  mains  formerly  used  for  artificial  gas 
and  which  the  Company  claims  it  can  use  to  the  ad- 
vantage of  the  plant  by  carrying  an  auxiliary  supply 
of  gas  from  the  plant  to  some  of  the  more  distant  sec- 
tions of  the  city  and  tapping  into  the  distributing 
system  at  those  points,  thereby  equalizing  the  distri- 
bution. As  the  Company  is  furnishing  natural  gas 
which  seems  to  carry  sufficient  pressure  when  the 
supply  is  available  such  auxiliary  mains  are  not  then 
needed.  When  the  supply  is  not  available  the  aux- 
iliary mains  are  not  useful  as  the  natural  gas  mains 
are  more  than  sufficient  to  carry  the  entire 
supply.  If  and  when  a  supply  of  gas,  natural, 
artificial,  or  mixed,  shall  be  furnished  to  the 
City  by  this  plant,  and  these  artificial  mains 
still  in  the  streets  but  now  unused  are  again  used  as 
above  indicated,  then  their  value  should  be  included 
in  a  rate  base.  Until  then  the  value  should  not  be 
included.  The  mains  of  the  old  artificial  gas  system 
were  in  use  for  a  great  many  years.  It  must  be  pre- 
sumed that  they  had  *  *  earned  themselves  out ' '  to  a 
large  extent.  There  is  however  a  further  reason  for 
disallowance.  The  artificial  gas  was  first  in  the  field. 
The  natural  gas  came  in  as  a  competitor.  It  is  true 
that  in  this  case  the  competition  was  not  of  the  deadly 
kind  because  the  same  interests  controlled  both  com- 
panies, but  the  operation  of  economic  laws  in  spite 
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of  this  control  created  a  competitive  condition.  Event- 
ually the  companies  were  brought  into  one  company 
and  finally  the  manufacture  and  distribution  of  arti- 
ficial gas  ceased.  It  is  clear  that  after  the  combina- 
tion it  was  found  that  an  economic  handling  of  the  gas 
situation  required  the  discontinuance  of  the  manufac- 
ture and  distribution  of  artificial  gas,  and  therefore 
the  non-user  of  the  artificial  gas  system.  No  doubt 
this  was  thought  at  the  time  to  be  in  the  interest  of 
sound  economy  on  the  part  of  the  Company,  but  it 
would  seem  that  the  combination  making  it  possible 
to  use  the  more  profitable  system  ought  to  work  for 
the  benefit  of  the  public  as  well  as  the  Company.  The 
use  of  the  more  profitable  system  having  produced 
an  economic  benefit  to  the  Company  it  ought  not  now 
to  be  allowed,  in  addition,  a  return  on  the  unused  arti- 
ficial gas  mains  while  they  remain  unused. 

Item  marked  (d)  is  taken  from  the  Conference  re- 
port, allocation  of  artificial  gas  department: 

Works  and  Station  Structures  Used  Not  used 

Piping  and  wiring  (37.5%) .  $120  70         $200  74 

Building 

Coke  storage,  store  (50%). 
Betort  house,  heating  (25%) 
Purifier  room,  store  (100%) 
Tool  room,  store  (100%).. 
Meter  room,  office  (50%).. 

Governor  house  (100%) 

Total  cubic  feet  used,  78,035  8,974  03  14,924  47 
Outside      railroad     trestle 

(50%) 240  70  240  70 

Brick  paving  (50% ) 225  06  125  05 

Bailroad  siding  (50%) 136  21  136  21 

Totals $9,696  70     $15,627  17 
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The  value  of  the  unused  portion  of  the  above  not  be- 
ing actually  used  or  at  present  usable  should  not  be 
allowed  at  present.  If  and  when  again  used  the  value 
should  be  included  in  a  rate  base  to  the  extent  used. 
As  stated  above  regarding  item  (c)  there  is  more  con- 
jecture than  reasonable  probability  that  the  portion 
of  works  and  station  structures  mentioned  will  again 
be  used  and  the  decision  as  to  item  (d)  should  be  the 
same  as  to  item  (c). 

Item  (e)  is  also  disputed,  the  Company  claiming 
$20,000  for  working  capital,  the  City  insisting  on  an 
allowance  of  not  more  than  $8,700. 

The  Company  had  on 
hand  for  materials  and  sup- 
plies (1918) $7,722  79 

A  reasonable  allowance 
for  materials  and  supplies 
would  be $8,000  00 

The  operating  expenses 
for  1918  less  the  cost  for  gas 
and  general  amortization 
was 33,407  75 

Using  %  (six  weeks)  of  a 
year  we  reach  the  figure  of .         4,178  47 

A  reasonable  allowance 
would  be 4,500  00 

Amount  paid  for  gas  pur- 
chased was 126,073  94 

Ordinarily  this  amount 
would  be  in  manufacturing 
costs,  but  here  the  gas  is 
furnished  by  an  outside 
company  and  does  not  re- 
quire the  usual  expendi- 
tures. The  Company  re- 
ceives   monthly    from    its 
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customers  enough  to  pay  its 
monthly  bills  for  gas  to  the 
Potter  Gas  Company  so 
that  the  Company  does  not 
need  an  allowance  for  work- 
ing capital  to  cover  this 
item.  However,  a  company 
of  this  size  should  have  a 
reasonable  amount  of  cash 
on  hand  and  such  reasonable 
amount  would  be $5,000  00 


A  working  capital  should 
be  allowed  in  the  amount  of  $17,500  00 


On  the  treatment  of  the  theoretical  accrued  depre- 
ciation there  is  a  sharp  conflict.  The  first  question 
is  the  depreciability  of  the  following: 

Engineering  and  superintendence $2,897  15 

Law  expenses  during  construction 120  74 

Injuries  during  construction 120  74 

Taxes  during  construction 241  48 

Miscellaneous  construction  expenditures .  965  92 

Interest  during  construction 5,794  30 

Total $10,140  33 


X 


It  is  claimed  by  the  City  that  capital  expenditures 
of  the  above  nature  are  depreciable  and  that  the 
amount  set  forth  above  as  accrued  depreciation  should 
be  recognized. 

So  far  as  the  items  above  mentioned,  commonly 
called  **  overheads,^'  are  not  included  in  the  cost  of 
definite  units  of  tangible  property,  they  are  not  ac- 
cording to  the  most  common  practice  decreased  when 
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property  is  retired.  There  is,  therefore,  no  realized 
depreciation  in  these  items.  On  the  other  hand,  the 
overhead  cost  of  replacements  is  in  large  measure 
absorbed  by  the  general  expense  accounts  of  current 
operation,  so  that  there  is  little  or  no  duplication  in 
overhead  capital  costs.  Whether  this  is,  as  a  prac- 
tical matter,  the  most  accurate  method  of  accounting 
need  not  be  discussed  here.  As  long  as  it  is  the 
method  in  general  use,  it  is  needless  to  compute  a 
theoretical  depreciation  reserve  to  cover  retirement 
losses  on  property  that  is  never  retired.  To  do  so 
would  be  to  require  the  consumer  to  pay  in  the  rates 
an  additional  depreciation  allowance  that  would  never 
be  used  for  replacement,  since  overhead  replacement 
costs  would  be  ordinarily  met  out  of  current  operat- 
ing expenses,  and  a  constantly  increasing  depreciation 
reserve  would  thereby  be  created.  If  original  over- 
head costs  were  taken  from  capital  account,  when 
tangible  property  is  retired,  they  would  have  to  be 
treated  in  the  same  manner  as  direct  costs.  Under 
such  circumstances  we  think  the  element  of  deprecia- 
tion does  not  enter  into  the  above  items,  and  there 
should  not  be  any  annual  charge  in  operating  expenses 
to  meet  the  claimed  annual  depreciation  thereon. 

This  leaves  the  agreed  theoretical  accrued  deprecia- 
tion of  $94,582.56  to  be  disposed  of.  The  Company 
has  a  balance  of  $24,029.31  in  its  reserve  for  such 
accrued  depreciation. 

AccBUED  Dbpbeciatiok 

Depreciation,  using  the  term  in  the  meaning  which 
includes  obsolescence,  inadequacy,  etc.,  is  continuous, 
and  it  varies  with  the  kind  of  material,  the  use  to 
which  the  material  is  put,  kind  of  maintenance  it  re- 
ceives, development  of  the  art,  growth  in  business, 
salvage  value,  and  many  other  factors,  and  therefore 
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the  growth  or  extent  of  such  accrued  depreciation  is, 
at  any  time,  an  estimate.  The  depreciation  being  a 
certainty  but  the  ratio  of  progress  of  same  being  an 
estimate,  good  business  judgment  requires  that  care- 
ful estimates  be  made,  and  based  upon  such  estimates 
ratios  of  depreciation  be  adopted,  and  a  fund  accumu- 
lated to  meet  the  depreciation  when  it  becomes  real- 
ized. It  is  realized  in  this  sense  only  when  renewals 
or  replacements  are  actually  made. 

The  annual  depreciation  charge  is  a  method  of 
spreading  these  renewal  and  replacement  costs  over  a 
period  of  years  so  that  the  burden  does  not  fall  en- 
tirely within  the  year  when  such  replacements  are 
actually  made. 

The  Public  Service  Commissions  Law  permits  the 
Commission,  in  the  fixing  of  rates,  to  take  into  account 
this  necessity  for  equalizing  replacement  costs  and 
allow  for  it  in  determining  the  **  reasonable  return, '' 
so  that  the  plant  may  be  kept  in  efficient  operating 
condition. 

A  company  in  setting  aside  annually  some  portion 
of  its  revenues  in  a  reserve  to  meet  the  depreciation 
when  renewals  become  necessary  generally  uses  the 
reserve  so  set  aside  for  the  purchase  of  new  property 
of  the  nature  of  additions  or  betterments.  In  this 
way  the  company  is  enabled  to  make  such  additions 
and  betterments  without  at  the  time  borrowing  on 
notes  or  issuing  small  amounts  of  capital  securities, 
but  the  transaction  is  really  a  borrowing  by  the  com- 
pany from  the  depreciation  fund.  When  this  is  done 
the  depreciation  reserve  will  be  represented  by  an 
equal  amount  of  additions  and  betterments  or  other 
property  not  yet  capitalized.  Later,  when  renewals 
and  replacements  become  necessary,  the  amount  of 
additions  and  betterments  is  capitalized  in  a  reim- 
bursement proceeding,  the  moneys  received  are  repaid 
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to  the  depreciation  fund  thus  making  them  available 
for  renewals  and  replacements.  Until  such  capitaliza- 
tion occurs  the  company  has  been  earning  on  additions 
and  betterments  paid  for  out  of  funds  which  it  re- 
ceived, not  as  capital,  but  in  the  form  of  rates  from 
consumers.  This  fund  is  in  its  nature  a  trust  fund. 
However,  as  this  reserve  might  better  be  busy  than 
idle  it  is  proper  to  use  it  to  purchase  new  property. 
When  so  invested  the  company  having  borrowed  the 
money  from  the  fund  should  pay  interest  for  it  or 
deduct  the  balance  in  the  reserve  from  its  total  assets 
to  determine  the  rate  base.  Such  reserve,  so  invested, 
does  not  represent  money  which  the  company  could 
disburse  in  dividends  but  money  which  has  been  re- 
ceived from  its  customers  and  has  been  set  up  on  its 
books  as  not  being  disbursible  in  dividends  but  held 
to  pay  for  renewals  and  replacements. 

It  is  the  duty  of  utility  companies  not  only  to  render 
service  but  to  protect  the  operating  integrity  of  the 
plant  that  renders  the  service.  Such  a  company  may 
include,  in  rates,  a  sum  to  keep  up  the  plant  and  pre- 
serve its  usefulness  at  full  eflBciency.  If  the  company 
does  not  collect  from  the  consumers  the  amount  of 
this  loss  but  continues  to  pay  the  normal  return  on 
its  original  investment,  it  is  paying  dividends  out  of 
capital.  If  it  lessens  its  dividends  in  order  to  pro- 
vide a  depreciation  fund,  it  is  contributing  an  equiv- 
alent part  of  its  capital  to  the  public  service  without 
compensation.  If  the  owners  of  a  company  do  not 
include  such  depreciation  charge  in  their  rates  and 
set  up  on  their  books  a  reserve  representing  the  com- 
pany's liability  for  the  amount  so  received,  then  as 
the  plant  and  property  of  the  company  are  steadily 
deteriorating  the  day  comes  inevitably  when  renewals 
and  replacements  will  have  to  be  made  and  there  will 
be  no  fund  set  aside  for  the  purpose.    It  will  be  the 
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duty  of  the  Commission  to  order  the  renewals  so  that 
proper  service  may  be  rendered.  The  company  must 
make  such  renewals.  As  it  has  failed  to  build  up  a 
proper  reserve  and,  as  renewals  are  not  capitalizable, 
except  perhaps  temporarily,  such  renewals  when  made 
by  the  company  will  have  to  be  paid  out  of  profits 
which  otherwise  would  go  to  dividends,  and  what- 
ever debt  is  permitted  to  provide  such  renewals  will 
have  to  be  amortized  out  of  the  net  earnings  of  the 
company  and  dividends  reduced  accordingly. 

Of  course  the  foregoing  applies  to  a  company  that 
has  not  made  an  average  reasonable  return,  includ- 
ing, of  course,  the  annual  depreciation  charge,  over  a 
period  of  years.  If  the  company  has  made  such  an 
average  reasonable  return,  then  the  logic  of  such  a 
condition  would  require  that  the  company,  having  re- 
ceived revenues  from  rates  that  were  high  enough  to 
meet  the  depreciation  by  a  reserve  and  having  taken 
that  portion  of  the  revenues  which  might  and  should 
have  been  so  used  and  disbursed  same  as  dividends, 
the  stockholders  have,  in  fact,  paid  themselves  in  en- 
larged dividends  out  of  the  body  of  the  plant  to  the 
extent  of  the  depreciation.  In  such  a  case  the  full 
theoretical  accrued  depreciation  should  be  deducted 
from  the  rate  base. 

From  all  of  which  it  seems  reasonable  to  conclude 
that  if  the  utility  company  has  not  received,  because 
of  insufficient  rates,  sufficient  revenues  to  provide  a 
reasonable  return  including  enough  to  meet  the  accru- 
ing depreciation,  and  if  the  owners  of  the  company 
decide  to  pay  some  dividends  and  not  set  up  a  suffi- 
cient accrual  reserve,  they  should  not  be  compelled  to 
deduct  from  the  rate  base,  in  a  given  case,  the  esti- 
mated amount  of  the  theoretical  accrued  depreciation, 
but  on  the  other  hand  should  be  required  to  keep  the 
plant  up  to  full  efficiency  by  proper  renewals  and  re- 
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placements  which  in  such  a  case  will  have  to  be  paid 
for,  when  made,  out  of  moneys  which  otherwise  might 
be  disbursed  in  dividends.  It  is  the  duty  of  the  own- 
ers of  a  public  utility  to  manage  its  affairs  so  that  its 
service  to  the  public,  whether  present  or  future,  shall 
be  at  full  efficiency.  The  policy  of  neglecting  to  pro- 
vide a  sufficient  annual  amount  for  the  depreciation 
reserve  only  puts  off  the  evil  day ;  it  does  not  prevent 
that  day  from  coming.  On  the  other  hand,  if  the  com- 
pany has  not  made  a  fair  return  and  the  consumers 
have  not  been  charged  in  current  rates  from  year  to 
year,  any  appreciable  amount  to  meet  such  accruing 
depreciation  the  present  public  should  not  require 
such  a  company  to  make  good  at  once  the  full  Amount 
of  such  theoretical  accrued  depreciation  by  deducting 
the  whole  of  the  theoretical  accrued  depreciation  from 
the  rate  base.  The  public  has  had  the  benefit  of  rates 
which  were  lower  by  the  amount  of  the  allowable  de- 
preciation ratio  which  was  not  included.  The  public 
has  not  paid  nor  the  company  received  the  **  annual 
depreciation  ratio. '^  The  company  has  not  availed 
itself  of  the  opportunity  to  build  up  a  reserve.  That 
was  a  gain  to  the  consumers  reflected  in  rates. 

The  amount  of  the  loss  to  the  company  will  some 
day  be  fixed  when  renewals  and  replacements  must  be 
made.  When  that  day  comes  the  company  will  have 
to  meet  the  loss.  However,  in  the  meantime,  if  the 
company  delivers  and  the  public  receives  full  service, 
it  seems  hardly  fair  to  use  the  ratios  of  annual  depre- 
ciation which  were  meant  to  estimate  the  annual  sum 
to  be  set  aside  and  apply  them  as  a  definite  measure 
of  actual  present  loss  in  value  to  that  amount  and 
deduct  the  same  from  the  rate  base.  The  estimate 
may  prove,  as  the  years  go  by  and  in  proportion  to 
the  care  taken  of  the  units  of.  property,  somewhat  wide 
of  the  mark. 
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In  determining  whether  the  agreed  theoretical  ac- 
crued depreciation  should  be  deducted  from  the  rate 
base,  it  is  necessary  to  find  whether  or  not  this  Com- 
pany in  the  past  has  received  an  excessive  return. 
Using  the  figures  set  forth  on  page  3  of  City's  Exhibit 
No.  1  of  August  thirteenth,  which  may  be  presumed 
to  contain  the  best  showing  from  the  City's  stand- 
point, we  find  from  1909  to  1919,  using  an  8  per  cent 
return,  an  accumulated  deficit  of  $18,336.  Using  the 
Company's  figures  which  are  presumably  the  most 
favorable  to  it,  an  accumulated  deficit  is  arrived  at 
of  $304,000,  and  crediting  8  per  cent  return  for  eleven 
years  on  $100,000  of  intangibles,  the  deficiency  would 
be,  as  claimed  by  the  Company,  $216,000.  It  seems 
from  the  foregoing  and  from  all  the  evidence  in  the 
case  that  the  Company  has  not  made  such  an  excessive 
return  on  the  value  of  its  property  in  use  in  the  public 
service  that  an  amount  equal  to  the  accumulated 
theoretical  accrued  depreciation  should  be  deducted 
from  the  rate  base  in  this  case. 

The  Company,  in  the  conference  report,  accepts  the 
accumulated  or  theoretical  accrued  depreciation  of 
$93,619.92.  To  this  should  be  added  $962.64,  deprecia- 
tion on  $4,718.58,  transferred  from  **  not  used"  to 
**  used  "  property.  It  set  up  on  its  books  as  of  De- 
cember 31,  1918,  a  balance  in  the  account  for  accrued 
amortization  (gas)  $24,029.31.  There  is  thus  unpro- 
vided for  about  $70,000  of  theoretical  depreciation 
that  it  is  conceded  by  the  Company  has  already  ac- 
crued in  the  property.  As  to  the  balance  of  $24,029.31, 
it  would  seem  that  this  balance  should  be  regarded 
as  a  trust  fund  which  the  Company  borrows  to  use  in 
the  purchase  of  additions  and  betterments  or  for  other 
company  purposes.  Regarding  this  fund,  therefore, 
as  a  trust  fund,  and  the  Company  properly  borrowing 
from  the  trust  fund  for  capital  expenditures,  it  would 
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seem  an  appropriate  and  reasonably  simple  method  of 
procedure  to  allow  the  Company  a  return  upon  the 
undepreciated  value  of  its  property  and  charge  the 
Company  6  per  cent  on  the  annual  average  balance 
of  the  trust  fund,  the  interest  to  be  added  to  the  fund 
The  decision  herein  is  on  the  theory  that  the  balance 
in  the  reserve  fund  will  be  so  treated.  As  to  the  bal- 
ance of  about  $70,000  which  is  not  provided  for,  and 
which  the  Company  claims  because  of  insuflBciency  of 
return  it  was  unable  to  provide  for,  it  should  not  be 
deducted  from  the  rate  base  at  this  time,  but  when  the 
items  of  property  to  which  that  depreciation  was  ap- 
plied are  actually  retired  70/94  of  the  realized  depre- 
ciation which  shall  be  apportioned  to  the  time  prior 
to  July  15,  1919,  the  date  of  the  conference  report, 
should  be  charged  against  gross  income,  that  is  from 
the  amount  that  would  otherwise  be  available  for  sur- 
plus and  dividends.  As  an  alternative  to  this  method 
the  Company  may,  from  time  to  time,  out  of  such 
gross  income,  make  extra  accruals  to  the  reserve  so 
that  retirements  in  full  may  be  charged  to  it.  While 
it  is  clear  that  this  Company  has  not  been  setting  up 
a  sufficient  annual  depreciation  charge,  although  do- 
ing better  recently,  it  is  expected  in  view  of  the  fixing 
of  the  rate  base  in  the  above  manner  that  hereafter 
a  sufficient  annual  charge  shall  be  made  for  deprecia- 
tion. So  long  as  the  property  operates  at  full  effi- 
ciency this  theoretical  accrued  depreciation,  even 
though  agreed  as  to  amount,  should  not,  as  above 
stated,  be  deducted  from  the  rate  base  because  it  is 
after  all  only  an  estimate,  and  the  fact  that  the  re- 
tirement is  not  yet  necessary  is  fairly  substantial  evi- 
dence that  the  various  units  are  rendering  proper 
service  up  to  the  time  of  retirements.  However,  when 
that  time  comes  and  the  actual  depreciation  is 
definitely  known,  then  the  stockholders  of  the  Com- 
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pany  must  accept  the  burden  falling  upon  them  at 
that  time  for  their  failure  to  provide  in  advance  suffi- 
cient annual  charges  to  meet  the  annual  accruing 
depreciation. 

When  it  is  stated  that  the  plant  of  this  Company  is 
maintained  at  full  operating  efficiency  it  is  not  meant 
that  full  service  is  given  at  all  times.  There  is  in  fact 
serious  and  sometimes  full  failure  of  service.  This 
is  due  to  the  lack  of  supply  of  gas.  When  gas  is 
f umishied  by  the  Potter  Gas  Company  the  distributing 
plant  of  this  Company  is  sufficient  to  meet  the  service 
demands. 

Intangibles 

On  October  8,  1906,  the  Elmira  Water,  Light  and 
Railroad  Company  filed  a  petition  with  the  Com- 
mission of  Gas  and  Electricity  to  increase  its  capital 
stock,  to  issue  first  consolidated  mortgage  bonds,  and 
to  use  the  proceeds  for  certain  purposes.  Among 
these  purposes  was  an  exchange  of  $350,000  of  bonds 
and  $350,000  of  preferred  stock  for  a  like  amount  of 
bonds  and  stock  of  the  Chemung  County  Gas  Com- 
pany. The  Commission  allowed  the  Elmira  Water, 
Light  and  Railroad  Company  to  issue  $450,000  of  its 
preferred  stock  which  stock,  or  the  proceeds  thereof, 
should  be  used  to  acquire  the  $350,000  of  bonds  and 
$350,000  of  stock  of  the  Chemung  County  Gas  Com- 
pany. In  the  proceeding  before  the  Commission  of 
Gas  and  Electricity  there  were  filed  certain  affidavits 
as  to  value.  The  affidavit  of  Edwin  E.  Witherby, 
engineer  in  chief  of  the  United  Gas  and  Electric  Com- 
pany, contained  among  other  things,  the  following: 
**  That  on  said  date  the  Company  had  material  on 
hand  to  the  value  of  $8,149.11;  that  in  deponent  *s 
opinion  the  cost  to  reproduce  the  said  street  mains, 
service   lines,   regulators   and    stations,   valves   and 
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meters  on  the  1st  day  of  November,  1906,  would  be 
$365,265.42/^ 

There  was  also  an  affidavit  of  Richard  S.  Storrs 
who  stated  — 

that  the  following  is  a  true  and  correct  statement  of 
the  tangible  assets  of  said  Company  on  June  30, 1906 : 

Lines,  mains,  meters,  services,  etc $332,679  59 

Material  and  supplies  on  hand 8,695  07 

Accounts  receivable 10,983  23 

Surplus  on  hand 31,709  09 

Total $384,066  98 


The  $450,000  of  preferred  stock  was  issued  and  ex- 
changed for  the  property  of  the  Chemung  County  Gas 
Company.  According  to  the  above  affidavits,  the  value 
of  this  tangible  property  was  either  $373,414.53  or 
$384,066.98.  However,  in  the  present  case  the  con- 
ference report  having  taken  into  account  the  tangible 
property  of  the  Company  and  set  it  up  in  two  items, 
physical  property  in  use,  and  physical  property  not 
in  use,  there  is  included  in  these  groups  of  property  in 
the  conference  report  whatever  tangible  property  of 
the  Chemung  County  Gas  Company  came  into  the  pos- 
session of  the  Elmira  Water,  Light  and  Railroad  Com- 
pany. So  that  there  is  really  an  intangible  of  $100,- 
000.  This  intangible  was  recognized  by  the  Company 
in  carrying  the  same  on  its  books. 

The  question  is  whether  or  not  the  $100,000  should 
be  allowed  as  part  of  the  rate  base  in  this  case. 

The  Commission  of  Gas  and  Electricity  allowed  the 
Elmira  Water,  Light  and  Railroad  Company  to  take 
over  the  Chemung  County  Gas  Company  and  per- 
mitted the  payment  therefor  at  $450,000  in  preferred 
stock.  We  should  not,  even  if  we  cared  to,  question 
that  decision.    But  permission  to  issue  capital  in  an 
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uncontested  capitalization  or  merger  case  should  not 
be  regarded  as  a  determination  sufficient  to  preclude 
investigation  of  such  values  in  a  subsequent  rate  in- 
quiry. Does  the  $100,000  of  intangibles  represent  the 
kind  of  value  contemplated  in  a  rate  casef  Was  there 
an  actual  investment  of  that  amount  in  something  that 
entered  into  the  plant  or  property  that  was  being  used 
for  the  public  t  There  is  a  close  question  here.  The 
original  owners  of  the  Chemung  County  Gas  Com- 
pany undoubtedly  expended  time,  effort  and  energy 
in  organizing  that  company,  in  getting  a  natural  gas 
contract  from  a  producing  company,  and  bringing 
natural  gas  into  the  city  of  Elmira.  The  lower  sell- 
ing price  of  natural  as  against  artificial  gas  and  the 
much  greater  heat  value  of  the  former,  about  1,000 
British  thermal  units  as  against  the  latter  with  a 
required  standard  of  585  British  thermal  units,  are 
decided  advantages  to  the  City  and  to  the  consumers 
of  gas.  There  were  two  gas  companies  in  the  city, 
one  making  and  distributing  artificial  gas,  the  other 
distributing  natural  gas.  They  were  in  competition 
but  only  such  competition  as  would  occur  where  the 
same  interests  substantially  controlled  both.  Good 
judgment  was  exercised  in  joining  them  and  a  certain 
elasticity  should  be  permitted  in  allowing  additional 
capitalization  to  permit  consolidation  and  promote 
unity  and  economy  of  operation.  This  is  for  the 
mutual  benefit  of  the  Company  and  the  consumers. 
But  this  flexibility  in  capitalization  to  permit  the  give 
and  take  necessary  to  consolidate  should  not  neces- 
sarily become  and  be  a  fixation  of  value  for  a  subse- 
quent rate  case.  The  value  in  a  rate  case  must  be 
based  on  such  evidence  as  may  be  produced,  and  while 
the  capitalization  so  allowed  is  some  evidence  of  value 
it  is  not  conclusive.  In  this  case  it  hardly  seems  that 
the  issuance  of  the  extra  $100,000  of  preferred  stock 
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over  the  tangible  value  of  the  Chemung  County  Gas 
Company  by  permission  of  the  Commission  of  Gas 
and  Electricity  established  a  value  of  that  amount  in 
a  rate  case.  That  $100,000  allowance  in  capitalization 
measured  the  extra  portion  or  share  which  Chemung 
County  Gas  Company  should  take  from  the  common 
fund  for  dividends  rather  than  an  investment  of 
$100,000  in  property  actually  in  use  or  to  be  used  by 
the  public.  While  as  between  the  artificial  gas  plant 
and  the  natural  gas  plant  it  was  entirely  appropriate 
that  such  intangible  value  should  be  capitalized  in 
favor  of  the  natural  gas  plant,  it  would  seem  that  the 
merger  of  two  companies  under  such  conditions  would 
hardly  warrant  imposing  rates  on  the  public  increased 
sufficiently  to  make  a  return  upon  that  $100,000. 

Counsel  for  the  Company  urges  an  allowance  of 
$100,000  or  more  for  **goir.g  value  ^'  because  of  past 
**  inadequacy  of  return.^'  In  dealing  with  the  ques- 
tion of  depreciation  in  this  case  the  lack  of  a  full  re- 
turn, including  an  amount  to  cover  such  depreciation, 
has  been  considered  and  because  of  that  lack  the  full 
theoretical  accrued  depreciation  has  not  been  de- 
ducted from  the  rate  base.  It  seems  that  is  as  far 
as  the  Commission  ought  to  go  in  this  case.  The 
statute  providing  for  the  fixing  of  a  maximum  rate 
which  will  allow  a  reasonable  return  is  not  of  itself  a 
guarantee  that  a  company  will  at  all  times  make  a 
reasonable  return,  and  it  seems  that  if  a  company 
choose  to  conduct  its  business  over  a  considerable 
period  of  time  without  increasing  its  rates  or  asking 
for  an  increase  of  rates  that  it  should  not  be  pennitted 
to  capitalize  that  failure  of  full  return  and  have  future 
rate  payers  for  all  time  pay  a  return  on  the  total  of 
that  loss.  Of  course  this  does  not  include  the  loss 
which  might  be  more  aptly  described  under  the  head- 
iiig  **  get  going  '*  value.    There  is  not  sufficient  proof 
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here  of  that  kind  of  loss  to  make  an  allowance  there- 
for.   The  Commission  has,  therefore,  seen  fit  not  to 
include  an  allowance  of  *  *  $100,000  or  greater  sum ' ' 
as  going  value  in  this  case. 
The  rate  base  should  be — 

Physical  property  in  use $602,639  67 

Working  capital 17,500  00 


Total $620,139  67 

Irvine  and  Kellogg,  Commissioners,  concur;  Hill, 
Chairman,  concurs  in  result ;  Barhite,  Commissioner, 
not  present. 


In  the  Matter  of  the  Petition  of  The  New  York 
Central  Railboad  Company  under  Section  91,  Rail- 
road Law,  for  an  Order  Determining  that  Altera- 
tions or  Changes  Shall  be  Made  in  the  Bridge 
Structure  Carrying  Bridge  Street,  in  the  Incor- 
porated Village  of  St.  Johnsville,  Montgomery 
County,  over  Said  Company's  Railroad,  Main  Line 

Case  No.  7309 

(Public  Service  Commission,  Second  District,  March  9,  1920) 

Conditions  at  St.  Johnsville  overhead  railroad  crossing  con- 
sidered, and  application  for  an  order  directing  changes  in 
stracture  denied,  no  present  necessity  for  such  changes  being 
shown. 

George  H.  Walker,  attorney  for  applicant. 

William  J.   Crangle,  attorney  for  the  village  of 
St.  Johnsville. 

41 
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Kblloqg,  Commissioner. — Pursuant  to  an  order 
made  by  the  Board  of  Railroad  Commissioners  in 
1900,  in  case  G.  C.  15,  the  grade  crossing  of  Bridge 
street,  in  St.  Johnsville,  over  the  tracks  of  the  New 
York  Central  railroad,  was  eliminated,  and  an  over- 
head crossing  established. 

The  bridge  carrying  the  highway  over  the  railroad 
tracks  as  constructed  at  that  time  can  sustain  a  load 
of  seven  tons,  with  a  factor  of  safety  of  between  three 
and  one-half  and  four,  and  two  trucks  of  that  weight 
can  pass  each  other  on  the  bridge  in  security. 

Corrosion  to  some  extent  has  occurred  in  some  of 
the  members  of  the  structure.  The  bridge  in  question 
is  adjacent  to  the  St.  Johnsville  freight  house,  and 
crosses,  in  addition  to  the  four  main  tracks  of  the  rail- 
road, five  additional  tracks  used  for  switching  and 
storage  purposes  at  that  point.  The  frequent  move- 
ment of  trains  and  the  starting  of  locomotives  under 
the  bridge,  causing  the  escape  of  an  unusual  amount 
of  engine  gases,  is  said  to  have  been  the  cause  of  this 
corrosion. 

Repairs  are  necessary  upon  the  superstructure,  as 
is  conceded  by  the  railroad,  the  expense  of  which 
must  be  borne  by  it  under  the  law,  the  cost  of  which 
will  amount,  as  is  estimated,  to  $13,000.  It  desires 
not  to  expend  this  sum  if  the  structure  must  in  the 
near  future  be  replaced. 

The  village  of  St.  Johnsville  lies  entirely  to  the 
north  of  this  bridge  structure.  The  highway  crossing 
it  leads  from  the  approaches  to  this  bridge  southerly 
directly  to  the  bridge  crossing  the  Mohawk  river, 
where  it  forks  into  unimproved  highways  running 
east  and  west.  Southerly  of  the  railroad,  between  it 
and  the  river,  stands  the  passenger  station  of  the  New 
York  Central,  and  the  manufacturing  works  of  the 
Clark  Machine  Company. 
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The  main  line  of  through  travel  east  and  west  is 
on  the  north  side  of  the  Mohawk,  where  there  is  the 
improved  *  State  road  constituting  a  part  of  the  main 
highway  from  Albany  to  Utica.  There  is  no  travel 
over  this  bridge  except  locally.  The  farmers  use  it, 
bringing  in  their  milk  and  products  and  taking  out 
their  supplies,  and  the  Clark  Machine  Company  uses 
it  for  transportation  to  and  from  its  works.  For  this 
latter  traffic  automobile  trucks  are  employed,  but  they 
do  not  aggregate  more  than  seven  tons  in  weight,  in- 
cluding both  truck  and  load,  to  sustain  which  the 
bridge  has  ample  strength. 

The  theory  of  this  application  is  that  due  to  the 
construction  of  the  Barge  canal  terminal,  heavy  addi- 
tional loads  will  be  carried.  This  event  is  too 
problematical  to  warrant  the  expenditure  of  State 
moneys,  in  view  of  the  present  condition  of  the  ap- 
propriation. The  terminal  has  not  yet  been  improved, 
and  it  may  be  years  before  machinery  is  installed  to 
carie  adequately  for  carrying  heavy  loads.  In  any 
event,  the  occasion  will  seldom  exist  where  any 
heavier  loads  will  be  carried,  and  two  seven  ton  trucks 
can  now  pass  over  the  bridge  with  safety.  There  will 
be  no  frequent  use,  if  any,  of  the  bridge  by  heavier 
vehicles.  There  are  no  heavier  trucks  in  the  neighbor- 
hood, and  there  is  no  indication  that  there  will  be 
within  any  reasonable  time  in  the  future.  If  such 
use  of  the  bridge  becomes  in  any  degree  probable, 
the  matter  can  again  be  brought  to  the  attention  of 
this  Commission.  Such  a  problem  does  not  now  exist. 
j  The  under-clearance  of  this  structure  varies  from 
twenty  feet  four  inches  over  the  two  main  passenger 
tracks,  to  twenty-one  feet  over  some  of  the  switching 
tracks.  It  would  be  better  if  this  clearance  were 
greater.  It  appears,  however,  from  a  report  made 
by  the  engineer  of  grade  crossings,  Mr.  Sutermeister, 


644  State  Department  Repobts 

[Vol.  22]    Public  Sendee  Commission,  Second  District 

on  April  24,  1900,  that  the  bridge  then  had  an  under- 
elearance  of  twenty-one  feet.  This  was  the  usual 
under-clearance  required  at  that  time,  and  many 
bridges  were  constructed  on  that  theory.  This  de- 
crease is  probably  due  to  the  gradual  raising  of  the 
tracks  by  the  railroad's  employees  while  maintain- 
ing the  roadbed,  and  is,  as  has  been  noted,  greatest 
at  the  passenger  tracks,  which  require  the  most  atten- 
tion in  that  respect. 

The  gradual  but  steady  increase  in  the  height  of 
freight  cars,  the  present  maximum  being  substantially 
fifteen  feet,  makes  it  desirable  to  provide  an  under- 
clearance  of  twenty-two  feet  where  possible  in  new 
work,  but  to  raise  all  the  bridges  where  the  under- 
clearance  is  less  than  twenty-two  feet  would  require 
an  expenditure  on  the  part  of  the  State  far  in  excess 
of  any  appropriations  which  may  reasonably  be 
expected  for  some  time  to  come.  It  would  also 
necessarily  delay  or  postpone  indefinitely  many  grade 
crossing  elimination  projects  where  the  safety  of  the 
public  is  more  vitally  affected.  The  fact  that  there 
are  no  warning  guards  or  ticklers  at  this  bridge  would 
indicate  that  the  railroad  does  not  consider  its  em- 
ployees to  be  in  any  great  danger  when  passing  under 
,the  structure. 

The  petition  should,  therefore,  be  denied. 

All  concur. 
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In  the  Matter  of  the  Complaint  of  Residents  of  Madi- 
son County  against  Solsville  Electric  Light  and 
PowEB  Company,  Inc.,  as  to  Electric  Service 
Furnished  the  Public 

Case  No.  7318 

In  the  Matter  of  the  Complaint  of  Residents  of  Madi- 
son County  (Customers),  under  Sections  71  and  72 
Public  Service  Commissions  Law,  against  Solsvillb 
Electric  Light  and  Power  Company,  Inc.,  as  to 
Prices  Proposed  to  be  Charged  for  Electricity 

Case  No.  7349 

(Public  Service  Commission,  Second  District,  April  6,  1920) 

Electric  light  and  power  —  what  rates  are  not  excessiye  for  a 
small  village. 

An  electric  light  and  power  company  furnishes  light  and 
power  to  a  small  village  and  adjoining  hamlets  during  certain 
hours.  Its  plant  is  run  by  water  power  from  a  small  stream 
augmented  by  a  gasoline  engine  when  the  water  in  the  stream 
is  low.  The  company  has  filed  schedules  of  new  rates  effective 
March  6,  1920,  as  follows:  for  lighting,  fifteen  cents  for  the 
first  50  kilowatt  hours,  ten  cents  for  the  next  100  kilowatt  hours 
and  seven  and  five-tenths  cents  for  all  over  150  kilowatt  hours, 
with  no  discount,  and  with  a  monthly  minimum  charge  of  one 
dollar  and  twenty-five  cents,  making  about  a  60  per  cent 
increase  over  the  old  rates;  for  power,  the  new  rates  are  the 
same  as  the  lighting  rates  with  the  exception  of  a  minimum 
charge  of  one  dollar  per  horse  power  per  month.  Held,  that 
under  present  conditions,  the  new  rates  as  filed  are  not  exces- 
sive and  may  be  maintained  until  April  1,  1921,  provided  the 
company  furnishes  improved  service  as  specified  in  the  order 
accompanying  the  opinion. 
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J.  P.  Joerissen^  for  the  respondent. 

D.  Egbert  Bobson,  Louis  Fuess,  David  Stevens, 
Thomas  Cain,  Curtis  Bicknell,  Judson  N.  Burton,  Fred 
J.  Welsh,  Prank  C.  Curtis,  C.  M.  Coe,  M.  E.  Washburn, 
E.  S.  Howard,  and  E.  P.  Bichmond,  for  complainants. 

Kellogg,  Commissioner. — The  above  cases,  which 
were  heard  together,  involve  the  question  of  the  extent 
of  service  rendered,  and  the  rates  proposed  to  be 
charged  for  electricity  by  the  Solsville  Electric  Light 
and  Power  Company,  Inc.,  in  the  village  of  Madison, 
and  the  hamlets  of  Solsville  and  Bouckville,  in  Madison 
county. 

In  or  about  the  year  1906  the  electric  lighting  proj- 
ect was  initiated,  deriving  its  power  from  the  dam  in 
Oriskany  creek  at  Solsville.  At  and  since  that  time  its 
transmission  lines  were  extended  to  connect  the  vil- 
lage of  Madison  and  the  hamlet  of  Bouckville. 

It  was  owned  and  operated  by  George  E.  Smith,  in 
his  lifetime,  and  after  his  death  his  widow,  Kate  E. 
Smith,  as  administratrix  contracted  to  sell  the  plant 
to  the  respondent.  The  agreed  purchase  price  was 
$20,000. 

Application  was  made  to  this  Commission,  in  Case 
No.  6926  (21  State  Dept.  Bep.  313),  for  the  issuing  of 
securities  aggregating  $30,000.  Schedules  were  filed 
claiming  to  show  itemized  cost  and  estimated  value  of 
$37,370.75.  Upon  examination  by  the  Commission's 
division  of  light,  heat  and  power,  its  cost  value  was 
fixed  at  $29,453.16. 

This  valuation  is  criticised  in  a  general  way  by  the 
complainants  in  these  cases,  and,  owing  to  conditions 
which  will  hereafter  be  discussed,  there  is  some  doubt 
as  to  whether  it  is  not  in  excess  of  the  actual  practical 
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value  of  this  property  as  an  electric  lighting  propo- 
sition. It  stands,  however,  as  a  determined  aggregate 
of  the  sum  of  all  of  the  units  on  the  basis  of  careful 
examination  by  our  division,  and  must,  therefore,  for 
the  present,  stand  as  the  reasonable  value  of  the  plant. 

As  TO  Servicb 

Since  the  acquisition  and  management  of  the  prop- 
erty by  the  respondent,  serious  and  extended  criticisms 
have  been  made  as  to  the  service.  There  seems  to  be 
an  unfortimate  ill  feeling  between  the  company  and 
the  customers  as  to  the  methods  now  pursued  as  con- 
trasted by  the  latter  with  the  methods  pursued  by  Mr. 
Smith,  the  predecessor  in  interest  of  the  company. 

Tables  have  been  submitted  showing  during  the 
months  following  December  a  very  limited  service  in 
the  evening  and  no  service  whatsoever  during  the  day- 
time, thus  greatly  inconveniencing  the  patrons  of  the 
company  both  as  to  light  and  power. 

The  evidence  from  records  shows  the  current  was 
usually  turned  on  at  5  o'clock  in  the  evening  and 
turned  off  at  various  hours  from  7:45  till  10:15,  and 
usually  about  10  o'clock,  with  the  exception  of  the 
night  of  January  fourteenth,  when  the  current  was 
available  until  2  in  the  morning  on  an  occasion  when 
a  banquet  was  held.  In  the  morning  the  current  was 
usually  available  from  5:30  to  8:30.  It  also  appears 
that  the  Ughts  were  dim  on  occasions  and  not  up  to 
their  full  voltage. 

The  trouble  arose  during  this  period,  and  is  apt  to 
rise  again,  from  low  water  conditions.  It  appears  that 
the  capacity  of  the  stream  was  not  during  this  time 
sufficient  to  operate  this  plant  to  its  full  capacity,  and 
that  auxiliary  power  provided  by  a  gasoline  engine  was 
brought  into  play.  This  gasoline  engine  had  been  main- 
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tained  for  that  purpose  for  some  period  of  time,  and 
the  low  water  conditions  necessitating  its  operation 
was  an  occurrence  which  had  previously  been  expe- 
rienced in  the  operation  of  the  plant. 

These  water  conditions  were  extremely  bad  during 
the  months  in  question,  and  it  is  also  suggested  that 
the  flow  of  the  stream  is  being  retarded  by  the  failure 
to  properly  clean  out  eel  grass  and  vegetable  growths. 

The  operation  of  the  gasoline  engine  of  course  adds 
very  materially  to  the  cost  of  production,  especially 
under  the  prevailing  high  prices  of  gasoline,  and  at 
its  best  it  is  very  far  from  an  ideal  method  of  produc- 
ing electricity  on  account  of  the  time  necessarily  con- 
sumed in  getting  it  in  operation  when  emergencies 
arise,  and  also  due  to  its  lack  of  elasticity  in  adapting 
itself  to  the  fluctuations  of  load  demands. 

When  the  water  was  sufliciently  available  the  plant 
was  operated,  prior  to  its  present  management,  on 
week  days  from  5  a.  m.  till  1  a.  m.  from  September  first 
to  April  first,  and  from  7  a.  m.  to  1  a.  m.  from  April 
first  to  September  first.  On  Sundays  from  September 
first  to  April  first  the  current  was  shut  off  from 
daylight  till  sunset. 

During  the  short-water  period  the  production  of  the 
current  ceased  at  daylight  and  was  not  resumed  until 
sunset,  except  on  Mondays  and  Tuesdays  when  it  was 
available  until  noon,  and  in  the  case  of  the  power 
users  it  was  turned  on  to  accommodate  the  customer. 

This  was  the  service  which  the  customers  of  this 
company  were  accustomed  to  at  all  times  prior  to  the 
present  management  and  the  lighting  of  the  lights 
till  1  in  the  morning  seems  to  have  been  reasonable 
and  necessary  to  constitute  adequate  service  under 
the  conditions. 

The  electric  lighting  contract  with  the  village  of 
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Madison  was  made  on  this  basis,  and  provided  that  the 
lights  should  be  operated  till  1  a.  m.  and  the  shorten- 
ing of  the  hours  of  operation  during  the  months  follow- 
ing last  December  has  resulted  in  a  reduction  of  the 
amount  paid  for  light  furnished  the  village  by  the  plant 
on  account  of  the  failure  of  the  respondent  to  maintain 
the  lights  as  contracted  for. 

The  regulations  now  in  force  provide  during  the 
times  of  sufficient  water  that  service  will  be  maintained 
from  sunset  till  1  a.  m.  and  from  5 :30  a.  m.  to  8 :30  a.  m., 
and  that  in  times  of  short  water  the  service  shall  be 
furnished  from  5 :30  a.  m.  to  8 :30  a.  m.,  and  from  sun- 
set to  10  p.  M.  except  ^  ^  On  Saturday  nights  and  special 
occasions  the  service  will  be  maintained  until  11  p.  m., 
and  to  suit  the  needs  of  the  special  occasion/' 

As  has  already  been  noted  on  various  occasions  this 
period  of  furnishing  electricity  in  the  evenings  has 
been  further  reduced  in  actual  experience.  This  short 
service  cannot  be  in  any  event  considered  adequate. 
If  this  company  proposes  to  light  these  communities, 
it  must  give  them  a  proper  service,  and  the  service  to 
which  they  have  been  accustomed  for  years  under  these 
same  conditions  is  no  more  than  they  are  reasonably 
entitled  to. 

Still  further  it  appears  that  various  milking  machines 
have  been  installed,  the  operation  of  which  is  called 
for  under  the  usual  customs  of  the  community  earlier 
in  the  morning  than  5:30  and  the  current  for  such 
purposes  should  be  available  at  least  at  5  a.  m. 

It  is  quite  apparent  that  the  operation  of  the  costly 
and  insufficient  gasoline  engine  power  when  necessi- 
tated by  low  water  should  not  be  extended  beyond  the 
proper  and  reasonable  demands  of  the  community,  as 
the  cost  of  this  operation  must  be  directly  reflected  in 
the  rates.    At  times  of  the  water  power  sufficiency  the 
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present  regulations  are  adequate,  providing  for  the 
maintenance  of  service  from  5 :30  a.  m.  to  1  a.  m.  except 
that  the  time  of  conunencement  should  be  advanced  to 

5  A.   M. 

At  times  when  the  water  is  inadequate  to  furnish 
power  the  service  should  be  maintained  from  sunset 
to  1  A.  M.  and  from  5  a.  m.  until  8  a.  m.,  and  on  Mondays 
and  Tuesdays  until  noon,  the  latter  to  permit  the  use  of 
domestic  electric  appliances.  Nothing  less  than  this 
can  be  deemed  adequate  service. 

The  order  to  be  issued  herein  should  also  expressly 
direct  that  the  voltage  should  be  at  all  times  kept  at 
approximately  110  and  in  no  case  at  less  than  105  at 
the  consumers'  meters. 

As  TO  Bates 

The  company  filed  its  annual  report  for  1919,  which 
shows  results  of  the  operation  for  the  last  seven 
months  of  the  year,  or  the  period  under  the  new  man- 
agement. This  report  shows  operating  revenue  as 
follows ; 

Operating  Revenue 

Twelve  months 
Seven  months    estimated  on 
actual  same  basis 

Commercial  metered  lighting. .    $1,854  45  $3,180  00 

Municipal  power  125  00  360  00 

Municipal  street  lighting 372  36  640  00 

Commercial  metered  power . .  •       297  15  510  00 

Net  operating  revenue $2,648  96       $4,690  00 

Merchandise  and  jobbing. . .  642  26         1,100  00 


Total  net  revenue $3,291  22      $5,790  00 
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Operating  Expenses 

Twelve  months 
Seven  months  estimated  on 
actual         same  basis 

Production  expense $815  83  $1,400  00 

Distribution  expense 216  93  372  00 

Utilization  expense 213  66  366  00 

Commercial  expense 139  50  239  00 

General     and     miscellaneous 

expense    654  76  1,120  00 

$2,040  68       $3,497  00 
Taxes 390  61  390  61 

Total  operating  expenses,  in- 
cluding taxes $2,431  29       $3,887  61 

Estimated  annual  depreciation     900  00 

Total  estimated  expenses $4,787  61 


■«> 


The  company,  in  its  annual  report,  did  not  include 
anything  for  depreciation.  A  rate  of  approximately  3 
per  cent  has  been  assumed.  From  the  testimony  at  the 
hearing  it  would  appear  that  Mr.  Joerissen,  the  owner, 
had  charged  $150  monthly  as  salary.  This  does  not 
appear  to  be  an  unreasonable  amount  and  the  same  can 
be  said  for  the  balance  of  the  expenses. 

Investment 

Fixed  capital,  December  31,  1919,  annual 

report    $31,641  00 

Materials  and  supplies 1,101  67 

Working  capital  (estimated) 1,000  00 

Investment $33,742  67 
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Return 

Net  revenue  (estimated) $5,790  00 

Total  operating  expenses  (estimated) 4,787  61 


Net  return   $1,002  39 


The  foregoing  computations,  based  entirely  upon 
cost  of  production  by  water,  do  not  take  into  account  at 
all  the  expensive  operation  of  the  gasoline  engine.  The 
great  expense  of  this  operation  is  shown  by  the  fact 
that  the  cost  of  gasoline  for  February  amounted  to 
eight  and  two-tenths  cents  per  kilowatt  hour  generated, 
or  assuming  20  per  cent  line  loss,  which  is  reasonable,  a 
cost  of  ten  and  two-tenths  kilowatt  hours  sold.  This 
was  the  cost  of  the  gasoline  alone. 

It  is  quite  apparent  that  under  present  conditions, 
the  high  prices  prevailing,  and  the  necessary  use  of  the 
gasoline  engine  m  times  of  low  water,  which  are  by 

no  means  short  or  unusual,  the  previous  rates  could 
not  yield  any  adequate  return  upon  the  amount  of 
capital  invested,  even  if  they  proved  sufficient,  which 
is  doubtful,  to  meet  the  operating  expenses. 

The  lighting  rate  effective  during  1919  was  ten 
cents  per  kilowatt  hour,  50  per  cent  discount  on  each 
portion  of  monthly  bills  over  100  kilowatt  hours,  with 
an  eighty  cents  minimum  monthly  charge.  The  new 
lighting  rate  filed  by  the  company  effective  March  6, 
1920,  is  15  cents  for  the  first  50  kilowatt  hours,  10  cents 
for  the  next  100  kilowatt  hours,  seven  and  five-tenths 
cents  for  all  over  150  kilowatt  hours,  no  discount,  with  a 
monthly  minimum  charge  of  one  dollar  and  twenty-five 
cents,  constituting  an  increase  of  approximately  50  per 
cent  over  the  rates  superseded.  Power  rate  effective 
during  1919  was  ten  cents  per  kilowatt  hour,  no  dis- 
count, one  dollar  per  month  minimum.  There  was  an 
additional  power  rate  in  Solsville  available  to  installa- 
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tions  of  more  than  five  horsepower,  but  this  has  been 
disregarded  (in  this  report)  as  its  application  is 
believed  to  have  been  very  limited.  New  power  rate 
effective  March  6,  1920,  is  the  same  as  lighting  rate 
with  exception  of  minimum  charge  of  one  dollar  per 
horsepower  per  month. 

Estimated  Revenue  from  New  Rates 

Commercial  metered  lighting,   50   per  cent 

increase   $4,770 

Municipal  power,  no  change 360 

Municipal  street  lighting,  no  change 640 

Commercial    metered    power,    50    per    cent 

increase   765 

Merchandise  and  jobbing,  no  change 1,100 


Estimated  total  revenue $7,635 


The  foregoing  of  course  takes  no  account  of  the  loss 
of  business  which  will  undoubtedly  result  from 
increased  prices.  People  will  no  doubt  be  more  eco- 
nomical in  the  use  of  this  utility  under  its  added  cost, 
and  such  economy  will  necessarily  reduce  this  income, 
perhaps  materially. 
If  we  deduct  from  this  estimated  revenue 

of  $7,635  00 

the  operating  expenses  under  the  basis  of 

1919  of 4,787  61 

we  have  an  apparent  net  revenue  of $2,847  39 


This  must  be  diminished  by  all  decrease  of  revenue 
due  to  loss  of  custom  on  account  of  the  increased 
rates,  and  must  further  be  diminished  by  all  cost  of 
operation  of  the  gasoline  engine. 

It  is  quite  apparent,  therefore,  that  under  present 
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conditions,  bearing  in  mind  the  increased  service 
required  by  the  preceding  suggestion  in  that  regard, 
the  present  rates  will  certainly  not  yield  more  than 
an  adequate  return  upon  the  property  invested. 

It  is  to  be  hoped,  however,  that  means  will  be 
taken  to  improve  the  water  supply  conditions  on  this 
stream,  on  which  this  plant  is  dependent,  and  it  is  also 
to  be  hoped  that  the  present  conditions  of  high  cost 
may  at  a  not  distant  date  also  be  at  least  to  some  extent 
relieved.  • 

In  the  beUef  that  these  conditions  may  not  be  perma- 
nent, it  is  thought  best  to  advise  the  entry  of  an  order 
approving  the  rates  as  filed  for  only  a  limited  period, 
so  that  with  the  light  of  actual  experience  during  such 
time,  a  further  order  may  be  made  at  the  request  either 
of  the  parties  interested,  or  upon  motion  of  the  Com- 
mission itself,  if  proper.  A  period  of  one  year  would 
seem  to  be  a  proper  testing  time,  and  an  order  should 
be  entered  fixing  the  maximum  prices  to  be  charged 
by  the  respondent  for  electricity  for  the  service  to  be 
furnished  within  the  territory  served  by  it  from  the 
time  of  such  entry  until  April  1,  1921,  at  the  prices 
fixed  by  its  tariffs  now  on  file,  effective  March  6, 1920. 

Hill,  Chairman,  and  Irvine  and  Barhite,  Commis- 
sioners, concur ;  Van  Namee,  Commissioner,  not  taking 
part. 

In  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  same  day  made  the  following  orders: 

Case  No.  7318 

By  the  Commission. —  Besidents  of  the  incorporated 
village  of  Madison  and  nearby  places  in  the  town  of 
Madison,  Madison  county,  having  filed  with  this  Com- 
mission a  complaint  against  Solsville  Electric  Light 
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and  Power  Company,  Inc.  (operating  a  hydro-electric 
plant  with  auxiliary  gas  engine ))  alleging  that  the 
electric  service  furnished  them  by  said  company  is 
inadequate  and  giving  instances  of  failure  to  furnish 
current  in  the  early  morning  and  at  night  and  a  copy 
of  the  complaint  having  been  served  on  the  company, 
its  answer  received,  and  copy  served  on  a  represent- 
ative of  complainants;  and  public  hearings  in  the 
matter  having  been  held  by  Commissioner  Kellogg  of 
this  Commission  at  Utica,  N.  Y.,  on  March  8  and  22, 
1920;  and  the  testimony  of  a  considerable  number  of 
witnesses  having  been  heard;  now,  upon  the  evidence 
at  the  hearings,  and  after  due  consideration,  and  the 
Commission  believing  for  the  reasons  stated  in  its 
opinion  in  this  matter  of  this  date  that  the  public 
interest  requires  improvements  in  such  service  here- 
inafter named, —  it  is,  under  subdivision  1  of  section  65 
and  subdivision  2  of  section  66  of  the  Public  Service 
Commissions  Law,  ordered, 

1,  That  Solsville  Electric  Light  and  Power  Com- 
pany, Inc.,  shall  beginning  April  12, 1920,  and  continu- 
ing thereafter  until  any  further  order  of  this  Commis- 
sion in  this  matter, 

(a)  Furnish  its  customers,  including  any  munici- 
pality or  municipalities,  with  electric  current  at  all 
times  when  it  has  sufficient  water  to  operate  its  hydro- 
electric plant  to  its  full  capacity,  from  five  o'clock  of 
one  morning  continuously  until  one  o  'dock  of  the  next 
morning. 

(b)  Furnish  its  customers  with  electric  current  at 
such  times  as  it  has  not  sufficient  water  to  operate  its 
hydro-electric  plant  to  its  full  capacity,  from  sunset 
of  one  day  to  one  a.  m.  of  the  next  day  and  from  five 
jL  M.  until  eight  a.  m.  of  each  week  day  except  that  on 
Mondays  and  Tuesdays  such  current  shall  be  furnished 
from  five  a.  m.  and  until  twelve  noon. 


656      State  Defabtment  Beports 


[Vol.  22]    Public  Service  Commission,  Second  District 

2.  Under  said  named  provisions  of  statute  and  under 
section  71  of  the  Public  Service  Commissions  law,  that 
Solsville  Electric  Light  and  Power  Company,  Inc., 
shall,  beginning  April  12,  1920,  and  thereafter  until 
any  further  order  of  this  Commission  in  this  matter, 
at  all  times  maintain  the  voltage  of  the  electric  current 
furnished  its  customers  (including  any  municipality 
or  municipalities)  at  approximately  110  volts  so  that 
the  voltage  of  the  electric  current  furnished  by  it  shall 
in  no  case  be  less  than  105  at  any  customer's  meter  or 
on  wires  supplying  any  municipality  or  municipalities, 

3.  That  Solsville  Electric  Light  and  Power  Com- 
pany, Inc.,  shall  on  or  before  April  10,  1920,  notify 
this  Commission  whether  the  terms  of  this  order  are 
accepted  by  said  company  and  will  be  obeyed  by  it. 

Case  No.  7349 

By  the  Commission. —  Residents  of  the  incorporated 
village  of  Madison  and  nearby  places  in  the  town  of 
Madison,  Madison  county,  having  on  February  16, 1920, 
filed  with  this  Commission  a  complaint  under  sections 
71  and  72  of  the  Public  Service  Commissions  Law,  alleg- 
ing that  prices  for  electricity  furnished  them  and  other 
'  members  of  the  public  in  said  localities,  which  prices 
were  proposed  to  be  effective  March  6, 1920,  and  which 
have  so  become  effective,  were  and  would  be  unreason- 
able ;  and  a  copy  of  said  complaint  having  been  served 
on  said  company,  its  answer  received  and  copy  served 
on  a  representative  of  complainants ;  and  public  hear- 
ings in  the  matter  having  been  held  by  Commissioner 
Kellogg  of  this  Commission  at  Utica  on  March  8  and 
22,  1920,  and  the  testimony  of  a  considerable  number 
of  witnesses  having  been  heard ;  now,  upon  the  evidence 
at  the  hearing,  and  after  due  consideration,  and  the  Com- 
mission believing  for  the  reasons  stated  in  its  opinion 
in  this  matter  of  this  date  that  the  prices  now  charged 


Petition  op  Post  Road  Automobile  Co.,  Inc.    657 

Publio  Service  Commission,  Second  District    [Vol.  22] 

should  remain  for  a  limited  period,  it  is,  under  sections 
71  and  72  of  the  Public  Service  Commissions  Law 

Ordered,  that  the  maximum  prices  to  be  charged  the 
public  (not  municipalities)  for  electricity  by  Solsville 
Electric  Light  and  Power  Company,  Inc.,  in  village  of 
Madison  and  adjacent  communities  in  town  of  Madison, 
shall  be  from  this  date  until  April  1, 1921,  those  named 
in  a  schedule  of  prices  of  said  company  now  on  file 
with  this  Commission,  effective  March  6,  1920,  and 
entitled  General  Schedule  for  Electricity  P.  S.  C. —  2 
N.  Y.—  No.  1. 


In  the  Matter  of  the  Petition  of  The  Post  Boad  Auto- 
mobile Company,  Inc.,  under  Chapter  667,  Laws  of 
1915,  and  Chapter  307,  Laws  of  1919,  for  a  Certifi- 
cate of  Public  Convenience  and  Necessity  for  the 
Operation  of  a  Stage  Route  by  Auto  Busses  in  the 
Incorporated  Villages  of  Tarrytown,  North  Tarry- 
town  and  Ossining  (It  Being  Proposed  that  the  Route 
Shall  Be  Operated  in  and  between  the  Village  of 
Tarrytown  and  the  Village  of  Ossining,  Westchester 
County) 

Case  No.  7397 

(Public  Service  Commission,  Second  Distriot,  April  20,  1920) 

Automobile  stage  line  —  when  certificate  of  public  convenience 
and  necessity  will  be  granted. 

Where  it  appears  that  a  proposed  automobile  stage  line  will 
serve  villages  situated  upon  the  top  of  steep  hills  and  the  resi- 
dences of  the  people  are  some  distance  from  the  railroad  station 
at  the  bottom  of  the  hills  necessitating  uphiU  climbing  or  the 
use  of  conveyances  in  g^ing  from  the  station,  a  certificate  of 
public  convenience  and  necessity  will  be  granted  to  the  stage 
line  connecting  these  villages  as  the  railroad  service  for  local 
trips  is  inadequate  and  too  inaccessible. 

42 
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John  J.  Sinnotty  attorney  for  petitioner, 

Edgar  L.  Ryder,  attorney  for  certain  taxpayers, 
residents,  and  trustees  of  the  village  of  Ossining. 

Joseph  A.  Greene,  appearing  for  the  corporation 
counsel  of  Ossining,  and  for  a  committee  of  the  village 
of  Ossining. 

F.  H.  Stratton,  representing  the  Hudson  Biver  and 
Eastern  Traction  Company; 

Alexander  S.  Lyman  (F.  L.  Wheeler,  appearing), 
general  attorney  for  the  New  York  Central  Bailroad 
Company. 

KEUiOGG,  Commissioner. —  In  this  proceeding  the 
petitioner  applies  for  a  certificate  of  convenience  and 
necessity  for  the  operation  of  an  auto  bus  stage  route 
from  Tarrytown  to  Ossining,  passing  through  the 
incorporated  villages  of  Tarrytown,  North  Tarry- 
town,  Briarcliff  Manor  and  Ossining,  and  the  towns  of 
Mt.  Pleasant  and  Ossining. 

The  villages  of  Tarrytown,  North  Tarrytown  and 
Ossining  have  adopted  resolutions  bringing  themselves 
within  the  provisions  of  section  26  of  ^e  Transporta- 
tion Corporations  Law,  as  permitted  by  chapter  307 
of  the  Laws  of  1919. 

The  village  of  Briarcliff  Manor  and  the  towns  of 
Mt.  Pleasant  and  Ossining  have  not  availed  themselves 
of  the  provisions  of  this  amendment  to  the  statute. 

On  various  dates  the  three  municipalities  in  question 
which  brought  themselves  under  the  provisions  of  the 
Transportation  Corporations  Law,  granted  consent  to 
this  petitioner  to  operate  the  stage  route  in  question, 
and  such  consent  having  been  granted,  application  is 
now  made  here  for  our  certificate. 
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The  granting  of  the  certificate  is  opposed  by  the 
New  York  Central  Bailroad  Company,  which  is  the 
only  other  common  carrier  between  these  villages, 
upon  the  theory  that  undue  competition  will  be  per- 
mitted with  its  lines. 

The  stage  route  in  question  has  actually  been  oper- 
ated for  two  years  and  loss  in  local  traffic  has  occurred. 
Whether  or  not  it  is  traceable  to  this  stage  line  is 
problematical. 

The  bus  line  runs  on  a  highway  connecting  New 
York  city  with  Albany,  and  the  villages  which  it 
connects  are  populous  and  thriving.  On  the  highway 
connecting  them  are  numerous  residences  and  public 
institutions  of  various  kinds.  The  Vanderlip  School 
is  among  the  number,  and  the  stage  route  has  proved 
a  great  convenience  in  transporting  passengers  to  and 
from  that  institution. 

The  railroad  undoubtedly  serves  the  commuting  pub- 
lic, who  constitute  a  large  portion  of  these  municipal- 
ities, in  their  daily  trips  to  and  from  New  York,  and 
the  bus  line  cannot  compete  with  it  for  this  service,  but 
for  local  trips  it  is  inadequate  and  too  inaccessible. 
The  villages  in  question  lie  upon  the  top  of  a  steep 
hill  from  the  Hudson  river  along  the  bank  of  which  the 
railroad  runs.  The  distance  from  the  railroad  station 
to  the  residences  of  the  people  residing  along  this  old 
post  road  is  in  many  cases  substantial,  and  in  all  cases 
negotiated  only  by  arduous  uphill  climbing,  or  the  use 
of  conveyances.  There  can  be  no  doubt  that  the  stage 
route  has  and  will  prove  a  public  convenience  and 
serve  a  public  necessity. 

The  authorities  of  the  village  of  Ossining,  however, 
oppose  the  application  on  a  somewhat  unusual  ground. 
They  say  that  the  auto  bus  line  serves  a  great  con- 
venience, and  should  be  permitted  to  run,  but  the  action 
of  the  board  of  trustees  in  placing  the  municipality 
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within  the  provisions  of  section  26  of  the  Transporta- 
tion Corporations  Law  was  resented  by  the  people, 
who  at  the  ensuing  charter  election  early  in  March, 
elected  a  sufficient  number  of  trustees  to  change  the 
attitude  of  the  board  on  that  question,  and  the  board 
has  since,  under  date  of  March  16,  1920,  adopted  a 
resolution  that  the  village  be  not  bound  by  the 
provisions  of  section  26. 

The  prevailing  opinion  in  the  municipality  now  is 
that  the  operation  of  auto  busses  within  its  boundaries 
should  not  be  limited  to  those  securing  a  certificate 
from  the  village  and  the  Public  Service  Commission, 
but  that  the  rendering  of  such  public  service  should 
be  open  to  all  parties  desiring  to  furnish  the  same. 

The  consent  which  had  been  given  by  the  village  of 
Ossining  contained  various  conditions  permitting  com- 
petition in  certain  prominent  sections,  but  aside  from 
such  conditions,  it  cannot  successfully  be  claimed  that 
the  granting  of  this  certificate  will  give  this  applicant 
exclusive  rights  over  any  part  of  the  road  in  question. 
A  certificate  to  that  effect  can  be  issued  to  a  com- 
petitor, if  it  appears  in  the  future  that  the  public  con- 
venience and  necessity  require  such  issue,  and  the 
facilities  rendered  by  this  applicant  are  not  sufficient 
or  are  unsatisfactory. 

I  think  we  might  treat  the  village  of  Ossining  in  this 
situation  as  if  it  had  not  brought  itself  under  the  pro- 
visions of  the  Transportation  Corporations  Law,  and 
that  its  withdrawal  therefrom  is  legally  valid. 

However  this  may  be,  the  duty  still  remains  to  pass 
upon  this  application  by  reason  of  the  fact  that  the 
villages  of  Tarrytown  and  North  Tarrytown  are  still 
within  the  provisions  of  the  section  in  question,  thus 
rendering  it  necessary  for  the  petitioner  to  obtain  our 
consent  if  he  desires  to  continue  operations,  and  the 
last  thing  that  the  village  of  Ossining  seems  to  desire 
is  the  cessation  of  such  operations. 
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It  appears,  therefore,  that  two  villages  on  the  route 
of  this  proposed  line  have  adopted  resolutions  which, 
standing  unrescinded  and  unrepealed,  require  action 
on  the  part  of  this  Commission.  That  public  con- 
venience and  necessity  will  be  served  by  the  granting 
of  a  certificate  appears  clearly  from  the  evidence  and 
a  certificate  accordingly  should  be  granted. 

Although  the  village  of  Ossining  has  by  resolution 
withdrawn  itself  from  the  provisions  of  section  26 
of  the  Transportation  Corporations  Law,  the  consent 
which  it  granted  the  petitioner  contains  certain  con- 
ditions which  were  accepted  by  it,  and  although  said 
village  subsequent  to  the  granting  of  such  consent  with- 
drew itself  from  the  provisions  of  the  Transportation 
Corporations  Law,  compliance  with  these  conditions, 
as  well  as  the  conditions  contained  in  the  consents 
granted  by  the  villages  of  Tarrytown  and  North  Tarry- 
town  still  outstanding  and  effective,  should  be  required 
by  our  order. 

All  concur. 

Li  accordance  with  the  foregoing  opinion,  the  Com- 
mission on  the  same  day  issued  the  following  certificate : 

By  the  Commission. — ^A  petition,  under  chapter  667 
of  the  Laws  of  1915  and  chapter  307  of  the  Laws  of 
1919,  having  been  filed  with  this  Commission  by  the 
Post  Boad  Automobile  Company,  Inc.,  for  a  certificate 
of  public  convenience  and  necessity,  for  the  operation 
of  a  stage  route,  for  carrying  passengers  by  auto  busses 
in  the  villages  of  Tarrytown,  North  Tarrytown,  and 
Ossining  (it  being  proposed  that  the  route  shall  be 
operated  in  and  between  the  villages  of  Tarrytown  and 
Ossining) ; 

And  it  appearing  that  the  route  in  question  traverses 
the  incorporated  villages  of  Tarrytown,  North  Tarry- 
town, Briarcliff  Manor,  Ossiniug  and  the  towns  of 
Mt.  Pleasant  and  Ossining ; 


662  State  Depabtmekt  Bepobts 

[Vol.  22]    Pnblio  Servioe  Commission,  Second  DiBtriet 

And  the  villages  of  Tarrytown,  North  Tarrytown 
and  Ossining  having  each  adopted  a  resolution  pro- 
viding that  the  provisions  of  section  26  of  the  Trans- 
portation Corporations  Law  should  apply  to  said 
villages  respectively; 

And  it  appearing  that  said  petitioner  has  received 
the  required  consents  of  each  of  said  villages  of  Tarry- 
town, North  Tarrytown  and  Ossining  to  the  02)eration 
of  a  stage  route  herein  applied  for,  and  has  duly 
accepted  such  consents; 

And  it  appearing  that  the  village  of  Ossining  has 
since  adopted  a  resolution  providing  that  said  village 
shall  no  longer  be  bound  by  section  26  of  the  Trans- 
portation Corporations  Law,  but  the  resolution  adopted 
by  Tarrytown  and  North  Tarrytown  bringing  them- 
selves within  the  provisions  of  said  section  still  stand 
unrepealed  and  unrescinded; 

And  a  public  hearing,  after  due  notice,  having  been 
held  by  Commissioner  Kellogg  of  this  Commission,  as 
above  stated,  those  named  above  appearing; 

And  this  Commission  determining  from  the  papers 
and  evidence  at  the  hearing,  for  the  reasons  set  forth 
in  the  opinion  herein,  that  public  convenience  and 
necessity  require  the  operation  of  this  stage  route  iu 
the  villages  of  Tarrytown,  North  Tarrytown  and  Ossin- 
ing, as  a  part  of  said  route, —  hereby 

Certifies  that  public  convenience  and  necessity 
require  the  operation  by  the  Post  Boad  Automobile 
Comi)any,  Inc.,  of  a  stage  route  for  carrying  of  pas- 
sengers, to  be  operated  by  auto  bus  or  auto  busses, 
in  the  village  of  Tarrytown  starting  at  the  junction  of 
Main  and  Orchard  streets,  and  running  northerly  on 
Orchard  street  to  the  northerly  line  of  said  Tarry- 
town, and  the  southerly  line  of  the  village  of  North 
Tarrytown ;  in  the  village  of  North  Tarrytown  running 
northerly  from  the  southerly  boundary  line  of  said 
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village,  on  Valley  street  to  its  junction  with  Washing- 
ton street,  thence  northerly  on  Washington  street  to 
Beekman  avenne,  thence  easterly  on  Beekman  avenue 
to  Broadway,  thence  northerly  on  Broadway  to  the 
northerly  line  of  North  Tarrytown;  as  a  part  of  a 
stage  route  in  and  between  the  villages  of  Tarrytown 
and  Ossining,  the  said  route  continuing  thence  north- 
erly from  the  northerly  line  of  the  village  of  North 
Tarrytown  on  Broadway  through  the  town  of  Mt. 
Pleasant,  the  village  of  Briarcliff  Manor,  and  the  town 
of  Ossining  to  the  southerly  boundary  line  of  Ossining ; 
in  the  village  of  Ossining  northerly  from  the  southerly 
boundary  line  thereof  along  Broadway  or  South  High- 
land avenue  to  Church  street,  thence  westerly  along 
Church  street  to  Main  street,  thence  northeasterly  on 
Main  street  to  a  point  opposite  the  property  of  the 
First  Baptist  Church,  and  returning  from  said  point 
northeasterly  along  Main  street,  to  South  Highland 
avenue ;  and  thence  southerly  on  South  Highland  ave- 
nue back  over  the  route  above  described. 

This  certificate  is  granted  subject  to  the  consent  for 
such  route  granted  by  the  board  of  trustees  of  the 
village  of  Tarrytown,  February  17,  1920,  and  to  the 
consent  granted  by  the  board  of  trustees  of  the  village 
of  North  Tarrytown,  January  20,  1920;  and  to  the 
consent  granted  by  the  board  of  trustees  of  the  village 
of  Ossining,  March  5,  1920;  and  to  all  conditions  con- 
tained in  such  consents,  or  either  of  them. 

This  certificate  is  also  subject  to  the  ordinances  of 
each  of  said  villages,  relative  to  stage  routes,  and 
subject  to  the  present  and  future  rules  of  the  State 
Commission  of  Highways  respecting  the  use  of  State 
and  county  highways. 

This  certificate  is  not  assignable  without  the  consent 
of  this  Commissioiu 
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In  the  Matter  of  the  Application  of  the  Hobneia.  Trac- 
tion Company  for  Permission  to  Operate  Cars  with 
One  Man  on  Its  North  Homell  Line 

Case  No.  6996 

(Public  Service  Commission,  Second  District,  April  22,  1920) 

Electric  railroad  —  <me-man  cars  —  proper  protection  at  steam 
railroad  crossini^. 

For  a  number  of  years  the  Public  Service  Commission  of  the 
Second  District  has  directed  its  efforts  to  prevent  accidents  on 
electric  roads  crossing  steam  railroads  at  grade  and  have 
imposed  regulations  which  have  greatly  reduced  the  number  of 
accidents.  Therefore,  although  it  appears  that  the  operation 
of  one-man  cars  would  materially  benefit  the  petitioning  com- 
pany and  traveling  public,  the  application  will  be  denied  until 
arrangements  can  be  made  to  operate  the  electric  cars  over  the 
grade  crossings  of  a  steam  railroad  under  the  protection  of  a 
flagman  stationed  at  the  crossing  or  preceding  trains  on  the 
steam  railroad. 

Milo  M.  Acker,  attorney  Homell  Traction  Company. 

Bobert  W.  BuU,  receiver  Homell  Traction  Company. 

C.  L.  Lathrop,  superintendent  of  telegraphs  and 
signals,  Pittsburg,  Shawmut  and  Northern  Railroad. 

J.  D.  Brainer,  trainmaster  Pittsburg,  Shawmut  and 
Northern  Bailroad. 

J.  W.  Thompson,  roadmaster  Pittsburg,  Shawmut 
and  Northern  Bailroad. 

Van  Namee,  Commissioner. —  In  this  matter  a  public 
hearing  was  held  by  Commissioner  Fennell  at  which 
testimony  in  support  of  the  application  was  given. 
No  one  appeared  in  opposition,  nor  was  any  testimony 
given  against  the  granting  of  the  application. 
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The  evidence  and  the  papers  in  the  case  shows  that 
the  Homell  Traction  Company  operates  a  system  of 
electric  railroads  in  the  city  of  Homell  with  a  branch 
extending  to  Canisteo  with  a  total  main  line  track  of 
nine  and  eighty-three  one-hnndredths  miles.  There  are 
f  onr  lines  of  cars  operated  on  the  system,  viz.,  White 
line  three  and  eleven  one-hnndredths  miles ;  Green  line 
one  and  seven  one-hundredths  miles ;  North  Homell  line 
one  and  twelve  one-hundredths  miles  and  the  Canisteo 
line  four  and  fifty-three  one-hundredths  miles.  Eight 
cars  are  required  for  regular  service  on  the  entire 
system. 

The  fixed  capital  of  this  company  as  shown  by  its 
annual  report  as  of  December  31,  1919,  was  $291,643. 

The  income  accoimt  for  the  year  1919  shows : 

Operating  revenue $70,919  00 

Operating  expenses 64,275  31 

Net  revenue  railroad  operations 6,643  69 

Taxes    3,470  76 

Operating  income   3,172  93 

Non-operating  income 103  00 

Gross  income 3,275  93 

Interest    7,500  00 

Profit  and  loss D4,224  07 


The  application  of  the  company  is  this  case  is  for 
approval  of  operation  of  one  man  cars  on  its  North 
Homell  line.  There  are  two  cars  in  service  on  this 
line.  The  single  track  of  this  route  crosses  at  grade 
the  single  track  of  the  Pittsburg,  Shawmut  and  North- 
em  Bailroad.  This  crossing  is  on  Seneca  street  in 
the  city  of  Homell.  The  approaches  to  the  crossing 
on  the  electric  road  are  on  a  tangent  and  level.  There 
are  thirty-six  movements  daily  on  the  electric  track 
over  the  crossing.  The  traffic  on  the  steam  track  is 
principally  switching  movements  which  occur  at  irreg- 
ular intervals,  usually  three  or  four  per  day,  some- 
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times  with  the  engine  ahead  of  cars,  at  other  times 
behind  them. 

The  company  in  its  application  states  that  in  addi- 
tion to  the  motorman  going  ahead  to  the  crossing 
before  going  over  it,  as  a  further  protection  it  proposes 
to  erect  a  signal  system  with  signals  automatically 
operated  by  the  electric  cars  showing  clear  on  electric 
track  and  red  on  steam  track  or  vice  versa. 

Decision  in  this  case  has  been  delayed  with  the 
approval  of  the  applicant  pending  a  determination  in 
a  similar  case  where  the  Empire  State  Bailroad  Cor- 
poration applied  to  the  Commission  for  approval  of 
operation  of  one  man  cars  in  the  city  of  Oswego.  22 
State  Dept.  Bep.  346.  In  this  city  the  electric  track 
crosses  steam  tracks  at  six  points,  three  main  line  and 
three  industrial  siding  tracks.  In  this  case  the  Com- 
mission after  thorough  investigation  approved  the 
operation  over  the  industrial  siding  crossings  on  the 
execution  of  an  agreement  between  the  steam  and  elec- 
tric companies  that  all  movements  on  the  steam  tracks 
over  the  crossings  should  be  made  under  flag  preceding 
the  train,  car  or  engine  over  the  crossing. 

Becords  in  this  office  show  that  in  the  past  the  most 
serious  and  frequent  accidents  on  electric  roads 
occurred  at  grade  crossings  of  steam  and  electric 
tracks,  in  one  of  which  fifteen  persons  were  killed  out- 
right and  a  large  number  seriously  injured.  The 
efforts  of  this  Commission  have  for  a  number  of  years 
been  directed  to  imposing  regulations  in  the  interest 
of  safety  of  operations  at  these  points  with  gratifying 
results,  as  previous  to  1913  a  large  number  of  such 
accidents  occurred  each  year  and  during  the  past  seven 
years  these  have  been  reduced  to  a  total  of  four.  Not- 
withstanding this  record  of  increased  safety,  in  Novem- 
ber, 1919,  the  Commission  addressed  a  letter  to  all 
electric  railroad  companies  in  this  public  service  dis- 
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triot  calling  attention  to  the  possibilities  of  accidents 
at  grade  crossings  of  steam  and  electric  tracks  and 
suggested  additional  roles  to  increase  the  element  of 
safety  at  these  points.  All  companies  have  accepted 
these  rules  and  they  are  now  in  force. 

The  financial  statement  of  the  company's  operation 
in  1919  shows  the  necessity  for  redaction  in  operat- 
ing expenses.  The  present  application  is  an  attempt 
in  that  direction. 

By  the  operation  of  one  man  cars  on  the  North 
Homell  line  the  company  claims  its  operating  expenses 
would  be  reduced  $2,100  per  year.  This  would  be  of 
material  benefit  to  the  company  as  well  as  to  the  trav- 
eling public  and  would  be  a  proper  thing  to  do  if  it 
could  be  done  without  breaking  down  any  of  the  neces- 
sary safeguards  at  these  crossings. 

The  chief  of  the  electric  railway  department  of  this 
Commission  reports  that  in  his  judgment  the  methods 
of  operation  and  appliances  proposed  by  the  company 
are  not  sufficient  to  insure  reasonable  safety  in  the 
operation  of  one  man  cars  over  the  Seneca  street  cross- 
ing in  the  city  of  Homell. 

The  Commission  after  careful  consideration  of  the 
subject,  due  consideration  being  given  to  the  financial 
condition  of  the  company,  decides  that  safety  of  opera- 
tion is  the  controlling  factor  in  this  case  and  that  the 
provisions  of  the  order  in  the  Oswego  case  should  apply 
in  this  case. 

Therefore,  until  arrangements  can  be  made  to 
operate  electric  cars  over  the  Seneca  street  crossing 
under  protection  of  a  flag  by  a  flagman  stationed  at 
the  crossing  or  preceding  the  movement  on  the  steam 
track,  the  application  should  be  denied  and  an  order 
to  that  e£Fect  has  been  entered  herein. 

Hill,  Chairman,  and  Irvine  and  Kellogg,  Commis- 
sioners, concur;  Barhite,  Commissioner,  not  present. 
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In  the  Matter  of  the  Appeal  of  William  E.  Woollard 
Relative  to  Befund  of  School  Taxes  from  District 
No.  6,  Town  of  Colonie,  Albany  County 

Case  No.  587 

(Ednoation  Department^  April  6,  1920) 

School  taaros  —  erroneom  assessment — refnnd  of  taaras. 

School  taxes  inadvertently  paid  to  the  collector  of  a  district 
which  does  not  include  within  its  boundaries  the  property 
assessed  should  be  refunded  by  said  district 

Woollard  &  Cogan,  attorneys  for  appellant. 

FiNLBY,  Commissioner. — The  appellant  is  the 
owner  of  real  property  consisting  of  forty-two  acres 
of  land  located  in  the  town  of  Colonie,  Albany  connty. 
It  is  alleged  that  for  the  past  twenty  years  said 
property  has  been  assessed  for  school  purposes  in 
district  No.  20  of  said  town.  During  the  present 
school  year  the  property  has  also  been  assessed  in 
district  No.  6  of  said  town.  The  collector  of  district 
No.  6  presented  a  tax  bill  to  the  appellant  for  the  sum 
of  forty-eight  dollars  and  eighteen  cents,  which  the 
appellant  alleges  he  inadvertently  paid  without  in- 
quiring into  the  legality  of  the  assessment. 

The  question  involved  on  this  appeal  is  as  to 
whether  the  property  is  located  within  the  boundaries 
of  district  No.  20  or  within  the  boundaries  of  district 
No.  6.  The  districts  are  adjoining  and  there  is  no 
description  of  record  showing  the  boundary  line  be- 
tween the  said  districts.  The  appellant  insists  that 
his  property  is  located  within  the  boundaries  of 
district  No.  20  and  that  the  assessment  for  school 
purposes  by  the  trustees  of  district  No.  6  was  unlaw- 
ful. He  has  presented  a  claim  against  district  No.  6 
for  the  refund  of  such  tax  claimed  to  have  been 
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erroneously  paid  by  him  and  alleges  that  payment 
thereof  has  been  refused.  No  answer  has  been  filed 
by  the  trustees  of  district  No.  6. 

The  district  superintendent  of  the  third  super- 
visory district  of  Albany  county,  within  which  district 
the  school  districts  in  question  are  located,  has  filed 
a  report  which  was  made  at  the  request  of  this  De- 
partment relative  to  the  boundary  line  between  said 
districts  from  which  it  clearly  appears  that  the  ap- 
pellant's property  is  within  the  boundaries  of  district 
No.  20.  Therefore  the  assessment  of  this  property  by 
the  trustees  of  district  No.  6  was  erroneous. 

The  appeal  is  sustained. 

It  is  ordered  that  the  trustees  of  district  No.  6  of 
the  town  of  Colonic,  Albany  county,  be  and  they  are 
hereby  directed  to  audit  the  claim  heretofore  pre- 
sented by  the  appellant  for  the  refund  of  the  tax  paid 
by  the  appellant  upon  the  said  erroneous  assessment 
and  that  the  amount  thereof  be  paid  to  the  appellant 
from  the  funds  of  said  district. 


In  the  Matter  of  the  Appeal  of  Mabel  M.  White  from 
the  Determination  of  the  Board  of  Education  of  the 
City  of  New  York  upon  Her  Claim  to  be  Declared  a 
Teacher  of  Superior  Merit 

Case  No.  588 

(Eduoation  Department,  April  6,  1920) 

Teachers'  salaries  —  declaration  of  superior  merit  —  increased 
compensation  —  board  of  education,  city  of  New  York, 
by-laws,  §  65,  snbd.  17. 

On  September  11,  1917,  appellant  completed  twelve  years  of 
service  as  teacher  in  the  city  of  New  York.  In  October,  1917, 
she  was  examined  pursuant  to  section  65,  subdivision  17,  of 
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the  by-lawB  of  the  board  of  education  of  the  city  in  order  to  be 
declared  a  teacher  of  superior  merit.  The  board  withheld  the 
declaration  for  the  year  "  as  of  September  ll,  1917."  AppU- 
eation  was  thereafter  made  to  the  board  for  a  reconsideration 
of  its  action  and  a  re-ezamination  was  granted  and  on  June  27, 
1918,  appellant  was  declared  a  teacher  of  superior  merit  for 
her  twelfth  year  as  of  September,  1918.  Held,  that  the  declara- 
tion of  superior  merit  became  effective  as  of  the  date  of  the 
completion  of  the  twelfth  year  of  service,  September  11,  1917, 
and  that  increased  compensation  should  be  paid  appellant  as 
of  that  date. 

Carroll  G.  Walter,  attorney  for  appellant. 

William  P.  Burr,  corporation  counsel,  attorney  for 
respondent. 

PiNLBY,  Commissioner. —  On  September  11,  1917, 
the  appellant  completed  twelve  years  of  service  as  a 
teacher  in  the  public  schools  of  the  city  of  New  York. 
In  October,  1917,  she  was  examined  upon  her  applica- 
tion to  be  declared  a  teacher  of  superior  merit  in 
order  that  she  might  become  entitled  to  an  increase 
in  salary  of  $150  under  the  salary  schedules  and  by- 
laws of  the  board  of  education  then  in  force.  Sub- 
division 17  of  section  65  of  said  by-laws  of  the  board 
of  education  reads  in  part  as  follows :  ^ '  No  one  shall 
advance  beyond  the  salary  of  the  twelfth  year  unless, 
after  investigation  and  inspection,  he  is  declared  on 
the  report  of  a  committee  consisting  of  an  associate 
city  superintendent,  a  district  superintendent  and  a 
principal  by  a  majority  vote  of  all  the  members  of 
the  board  of  examiners  (the  district  superintendent 
and  principal  having  a  right  to  vote)  to  be  a  teacher 
of  superior  merit." 

By  action  of  the  board  of  examiners  at  a  meeting 
held  January  4,  1918,  the  declaration  of  superior 
merit  was  withheld  for  the  year  **  as  of  September 
11, 1917."    On  January  22, 1918,  the  appellant  applied 
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to  the  board  of  examiners  for  a  reconsideration  of  its 
decision.  A  reexamination  was  granted  and  on  June 
27,  1918,  the  board  declared  the  appellant  a  teacher 
of  superior  merit  for  her  twelfth  year.  She  received 
a  notice  from  the  secretary  of  the  board  that  her 
appeal  from  the  refusal  of  the  declaration  of  merit  as 
of  September,  1917,  was  dismissed  and  that  ^ '  the 
twelfth  year  declaration  was  granted  as  of  Septem- 
ber, 1918.'* 

The  appellant  contends  that  this  declaration  should 
have  been  made  effective  as  of  September,  1917,  at 
the  conclusion  of  her  twelve  years  of  service  and  that 
by  declaring  the  same  effective  as  of  September,  1918, 
she  has  been  unfairly  deprived  of  $150  of  salary 
which  is  justly  her  due. 

The  appellant  has  from  time  to  time  presented  her 
claim  to  the  board  of  examiners  and  to  the  superin- 
tendent of  schools.  She  now  brings  this  appeal  from 
the  refusal  of  the  board  of  examiners  to  grant  the 
declaration  of  superior  merit  as  of  September  11, 
1917. 

The  answer  of  the  board  alleges  that  the  action 
taken  on  June  27,  1918,  was  not  the  result  of  a  re- 
examination but  was  the  result  of  the  report  of  the 
committee  of  three  then  under  consideration  and  of 
special  reports  and  other  evidence  received  by  the 
board  of  examiners  in  the  case.  The  board  denies 
that  there  was  any  finding  that  the  original  refusal 
of  the  declaration  of  merit  was  erroneous.  It  con- 
tends that  the  order  of  January  4,  1918,  withholding 
the  declaration  was  proper  as  being  based  upon 
reports  and  other  evidence  then  before  the  board  and 
that  its  finding  made  at  that  time  is  not  inconsistent 
with  the  later  order  of  June  27,  1918,  granting  the 
declaration  upon  further  evidence.  Assuming  that 
this  contention  is  correct  the  fact  remains  that  the 
board  has  found  upon  due  examination  that  the  appel- 
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lant  is  a  teacher  of  superior  merit  for  her  twelfth 
year,  as  shown  by  a  certificate  duly  issued  and  at- 
tested. The  fact  that  this  declaration  was  made  upon 
additional  reports  and  evidence  which  were  not  before 
the  board  upon  the  original  examination  should  not  be 
permitted  to  deprive  the  teacher  of  the  increase  in 
salary  to  which  she  would  have  been  entitled  had  the 
declaration  been  made  at  an  earlier  date.  It  does  not 
appear  that  the  appellant  was  at  fault  or  in  any 
manner  dilatory  in  presenting  her  claim  to  the  board. 
She  has  been  granted  a  declaration  of  superior  merit 
for  the  twelfth  year  and  this  must  be  held  to  be  effec- 
tive as  of  the  date  of  the  completion  of  the  twelfth 
year  of  service,  on  September  11, 1917. 

The  appeal  is  sustained. 

It  is  ordered  that  the  declaration  of  superior  merit 
granted  to  Mabel  M.  White  by  the  board  of  examiners 
of  the  city  of  New  York  under  date  of  June  27,  1918, 
be  amended  to  take  effect  as  of  September  11,  1917, 
and  that  she  be  paid  the  increased  compensation  to 
which  she  became  entitled  by  virtue  of  such  declara- 
tion as  of  said  date. 


In  the  Matter  of  the  Appeal  from  the  Action  of  the 
Special  District  Meeting  held  in  Union  Free 
School  District  No.  8  of  the  Town  of  Lancaster, 
Erie  County,  February  24, 1920 

Case  No.  589 

(Edncation  Department,  April  8,  1920) 

Union  free  school  districts  ^  selection  of  site  for  new  building — 
Edncation  Law,  §  458. 

A  union  free  school  district  having  a  population  of  over 
6,000  adopted  a  resolution  for  the  erection  of  a  new  scho<d- 
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house,  whioh  resolution  referred  to  a  partienlar  Bite  upon 
which  the  building  was  to  be  ereeted.  The  proposition  to  pur- 
chase the  site,  referred  to  in  the  first  resolution,  was  voted  upon 
and  defeated.  Held,  that  the  reference  to  a  particular  site  in 
the  first  proposition  may  be  regarded  as  surplusage  as  under 
section  468  of  the  Education  Law,  a  board  of  education  could 
designate  the  site  without  a  vote  of  the  qualified  voters  of  the 
district,  and  that  the  first  resolution  was  effective  for  the  raising 
of  funds  for  the  erection  of  the  new  schoolhouse. 

FiNLBY,  Commissioner. — ^Union  free  school  district 
No.  8  of  the  town  of  Lancaster,  Erie  county,  includes 
within  its  boundaries  the  village  of  Lancaster  and 
adjacent  territory.  It  has  a  population  of  approxi- 
mately 6,000  inhabitants  and  an  assessed  valuation  of 
$4,570,651.  There  are  about  750  school  children  who 
are  at  present  housed  in  two  school  buildings  owned 
by  the  district  and  in  additional  rooms  rented  for 
school  purposes.  The  village  is  eleven  miles  from  the 
city  of  Buffalo  and  is  growing  quite  rapidly.  There 
is  an  admitted  immediate  necessity  for  additional  and 
better  school  accommodations.  Realizing  this  neces- 
sity the  board  of  education  called  a  special  meeting 
of  the  district  to  be  held  February  24,  1920,  to  vote 
upon  the  following  propositions  as  stated  in  the 
notice : 

**  (1)  Shall  the  district  authorize  the  erection  of  a 
new  school  building  and  shall  the  board  of  education 
of  the  Union  Free  School  District  No.  8,  town  of  Lan- 
caster proceed  to  issue  and  sell  bonds  to  the  amount 
of  $250,000  upon  the  taxable  property  of  said  district 
for  the  purpose  of  erecting  such  building  on  the  site 
hereinafter  designated  and  described,  said  bonds  to 
be  paid  by  tax  levied  and  collected  in  30  annual  in- 
stallments and  the  first  of  said  installments  to  be 
collected  during  the  school  year,  1924 1 

**  (2)  Shall  the  district  designate  as  the  site  for 
the  proposed  new  school  building,  that  piece  or  parcel 

43 
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of  land  situated  on  the  east  side  of  Lake  avenue  in 
the  village  of  Lancaster,  being  formerly  owned  and 
occupied  by  the  Lancaster  Cooperative  Glass  factory 
and  being  268  feet,  more  or  less,  front  on  Lake  avenue 
and  330  feet,  more  or  less,  in  depth,  and  shall  the 
board  of  education  be  authorized  to  purchase  said 
land  above  described  at  a  cost  of  not  to  exceed 
$12,000,  and  for  that  purpose  offer  for  sale,  issue  and 
sell  the  bonds  of  this  district  in  an  amount  not  to 
exceed  $12,000,  payable  in  30  annual  installments  to 
be  paid  by  levy  of  taxes  upon  all  of  the  taxable  prop- 
erty in  the  school  district  in  annual  installments  as 
provided  by  section  467  of  the  Education  Law  of  the 
State  of  New  Yorkt'^ 

The  meeting  resulted  in  a  vote  of  294  in  favor  of 
the  first  proposition  and  229  against,  while  the  second 
proposition  for  the  designation  of  a  new  site  was 
defeated  by  16  votes. 

The  appellant  is  a  resident  and  taxpayer  of  the 
district.  He  contends  that  by  reason  of  the  wording 
of  the  first  proposition  it  was  so  bound  to  the  second 
proposition  that,  the  latter  having  been  defeated,  both 
failed.  While  the  wording  of  the  first  proposition 
was  perhaps  unfortunate  it  has  not  been  established 
that  votes  were  cast  for  the  first  proposition  which 
would  not  have  been  so  cast  if  the  reference  to  the 
site  had  been  omitted.  On  the  contrary,  it  appears 
that  it  was  generally  understood  in  the  community 
that  the  two  propositions  were  separate  and  distinct; 
the  first  calling  for  the  appropriation  of  moneys  for 
a  new  building,  and  the  second,  the  designation  for 
a  particular  site.  It  is  clearly  established  that  at 
least  nine  persons  who  voted  against  the  second  prop- 
osition would  have  voted  for  it  had  they  understood 
that  the  carrying  of  the  first  proposition  depended 
upon  the  selection  of  a  particular  site  described  in 
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proposition  No.  2.  This  number  of  votes  would  have 
been  sufficient  to  change  the  result  of  the  ballot  upon 
the  second  proposition.  It  definitely  appears  that  the 
electors  of  the  district  generally  recognized  the 
necessity  for  the  erection  of  a  new  school  building 
and  voted  the  required  appropriation  by  a  substantial 
majority.  Since  the  district  has  a  population  of  over 
5y000  the  question  of  the  selection  of  a  site  is  one 
which  comes  properly  before  the  board  of  education 
for  determination.  Section  458  of  the  Education  Law 
provides  that  a  board  of  education  in  a  union  free 
school  district  containing  a  population  of  5,000  or 
more  may,  without  a  vote  of  the  qualified  voters  of 
said  district,  designate  sites  or  additions  thereto  for 
schoolhouses.  The  board  of  education  of  this  district, 
therefore,  has  full  power  to  designate  a  site  for  the 
new  building,  although  the  moneys  with  which  to  pur- 
chase such  site  can  only  be  obtained  through  an  ap- 
propriation made  by  the  district  meeting.  If  a  new 
site  is  not  designated  by  the  board  and  acquired  by 
the  district  the  new  building  will  then  be  erected  upon 
a  site  already  owned  by  the  district.  The  action  of 
the  district  meeting  respecting  the  designation  of  a 
site  was,  therefore,  not  necessary  and  the  reference  to 
a  particular  site  in  the  first  proposition  submitted  to 
the  district  meeting  may  properly  be  regarded  as  sur- 
plusage and  in  no  way  essential  to  the  validity  of  the 
action  taken  respecting  the  appropriation  for  the  new 
building.  I,  therefore,  find  that  there  was  a  clear  ex- 
pression of  the  will  of  the  electors  of  the  district  at  its 
special  meeting  duly  called  and  held  in  voting  to  raise 
the  sum  of  $250,000  in  installments  for  the  purpose 
of  erecting  a  new  school  building  therein  and  that  it 
now  becomes  the  duty  of  the  board  of  education  of 
this  district  to  carry  out  the  wishes  of  the  electors 
by  proceeding  to  issue  and  sell  the  bonds  of  the 


676  State  Depaktment  Beport8 


[Vol.  22]  Education  Department 


district  as  directed  in  the  resolution  adopted  at  such 
meeting  and  to  erect  the  new  school  building  from  the 
proceeds  of  the  sale  of  such  bonds. 

The  appeal  is  dismissed. 

It  is  ordered  that  the  stay  order  granted  herein  on 
the  11th  day  of  March,  1920,  staying  all  proceedings 
of  the  board  of  education  of  said  district  under  the 
resolution  adopted  at  the  special  district  meeting  held 
February  24,  1920,  pending  the  determination  of  this 
appeal  be  and  the  same  is  hereby  vacated. 


In  the  Matter  of  the  Appeal  of  Benjamin  Blttm 
Relative  to  the  Transportation  of  His  Children  to 
District  No.  11  of  the  Towns  of  Otisco  and  Tully, 
Onondaga  County 

Case  No.  590 

(Edncation  Department,  April  8,  1920) 

Transportation  and  tuition  of  children — proof  of  residence. 

In  the  absence  of  satisfactory  proof  of  residence  in  a  dis- 
trict which  has  contracted  for  the  instruction  of  its  pupils,  the 
district  is  not  responsible  for  the  tuition  or  transportation  of 
the  children  of  an  alleged  resident. 

FiNLET,  Commissioner. —  The  appellant  owns  a 
farm  in  district  No.  5  of  the  town  of  Otisco  on  which 
his  family  lives.  He  rents  a  farm  in  the  town  of  Tully 
within  the  boundaries  of  joint  school  district  No.  11 
of  the  towns  of  Otisco  and  Tully.  He  and  his  sons 
spend  a  portion  of  their  time  on  the  rented  farm. 
District  No.  11  has  contracted  with  district  No.  9  of 
the  town  of  LaFayette  for  the  instruction  of  its 
pupils.  The  appellant  contends  that  his  sons  are 
entitled  to  school  privileges  in  district  No.  11  but  that 
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the  trustee  of  such  district  has  refused  to  order  their 
conveyance  to  and  from  school  or  to  recognize  their 
right  to  instruction  at  the  expense  of  such  school 
district. 

The  trustee  has  answered  the  appeal  and  alleges 
that  the  appellant  was  duly  informed  that  in  case  he 
declared  his  residence  in  said  district  No.  11  his  sons 
would  be  taken  to  the  school  in  district  No.  9  with 
which  the  contract  for  instruction  was  made.  This 
arrangement  seems  not  to  have  been  satisfactory  to 
the  appellant,  who  has  carried  his  children  to  the 
school  in  district  No.  5  where  the  farm  which  he  owns 
is  located  and  he  now  demands  compensation  for  such 
conveyance. 

The  appellant  has  failed  to  establish  that  he  resides 
in  district  No.  11.  The  facts  disclosed  on  the  appeal 
indicate  quite  clearly  that  his  actual  residence  is  in 
district  No.  5.  His  children  are,  therefore,  entitled  to 
receive  instruction  in  district  No.  5  free  of  tuition 
charge.  In  the  absence  of  proof  of  residence  in 
district  No.  11  that  district  is  not  responsible  for  the 
tuition  or  transportation  of  the  appellant's  sons. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  from  an  Obdeb  Altering 
THE  BouNDABY  LiNE  between  Union  Free  School 
District  No.  6  of  the  Town  of  Portland,  Chautauqua 
County,  and  Common  School  District  No.  9  of  Said 
Town 

Case  No.  591 

(Education  Department,  April  8,  1920) 

School  districts  —  change  of  boimdaries  to  indnde  whole  village 
in  one  union  free  school  district. 

A  mdon  free  school  district  includes  within  its  boundaries 
the  greater  portion  of  a  Tillage  and  maintains  an  academic 
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gohool  of  full  high  school  grade,  onploying  nine  teachers  with 
an  attendance  of  about  two  hundred  and  sixty  pupils.  The 
remaining  portion  of  the  village  is  within  a  common  school  dis- 
trict which  has  a  much  lower  tax  rate.  In  this  part  of  the 
village  are  situated  a  manufacturing  plant,  railroad  properties 
and  other  business  properties.  There  is  only  one  pupil  of 
school  age.  Held,  that  the  school  in  the  village  extends  its 
influence  and  service  over  a  considerable  area  and  is  entitled 
to  the  financial  support  resulting  from  the  taxation  of  those 
properties  at  least  which  lie  within  the  village  limits  and 
naturally  form  a  part  of  the  village  district,  and  the  order  of 
the  district  superintendent  transferring  that  portion  of  the 
village  within  the  common  school  district  to  the  union  free 
school  district  will  be  affirmed. 

Walter  W.  Chamberlain,  attorney  for  appellants. 

PiNLBT,  Commissioner. —  District  No.  6  of  the  town 
of  Portland,  Chautauqua  county,  is  a  union  free  school 
district  which  includes  within  its  boundaries  the 
greater  portion  of  the  incorporated  village  of 
Brocton.  Prior  to  the  change  of  boundaries  effected 
by  the  order  appealed  from,  this  district  had  an 
assessed  valuation  of  approximately  $970,000.  It 
maintains  an  academic  school  of  full  high  school 
grade,  employs  nine  teachers  and  has  an  average 
school  attendance  of  about  260  pupils.  Its  tax  rate 
for  the  support  of  its  school  has  averaged  about  fif- 
teen mills.  District  No.  9  is  a  common  school  district 
lying  to  the  north  of  district  No.  6  and  the  village  of 
Brocton  but  including  within  its  boundaries  prior  to 
the  date  of  annexation  a  portion  of  such  village  in 
which  is  located  the  manufacturing  establishment  of 
the  appellant.  The  Paul  DeLaney  Company,  and  also 
properties  of  the  New  York  Central  Railway  Com- 
pany, the  Chicago  and  St.  Louis  Railway  Company, 
the  Pennsylvania  Railway  Company,  the  American 
Telegraph  and  Telephone  Company  and  the  Western 
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Union  TeLgraph  Company,  together  with  five  farms, 
comprising  altogether  an  area  of  about  seventy  acres. 
This  district  has  an  assessed  valuation  of  $361,000, 
maintains  a  one-room  school  having  about  twenty 
pupils,  and  employs  one  teacher.  Its  tax  rate  has 
averaged  about  three  mills. 

On  March  28,  1919,  the  district  superintendent  of 
the  fifth  supervisory  district  of  Chautauqua  county 
made  an  order  pursuant  to  the  provisions  of  section 
124  of  the  Education  Law,  transferring  the  properties 
above  referred  to,  lying  wholly  within  the  village  of 
Brocton,  from  district  No.  9  to  union  free  school 
district  No.  6,  commonly  known  as  the  Brocton  union 
free  school  district,  and  changed  the  boundaries  of 
such  districts  accordingly.  The  trustee  of  district  No. 
9  refused  to  consent  to  such  alteration.  The  prelim- 
inary order  was  therefore  made  to  take  effect  July  1, 
1919.  In  the  meantime  under  the  provisions  of  sec- 
tion 125  of  the  Education  Law  a  hearing  was  held 
before  the  district  superintendent  and  the  supervisor 
and  town  clerk  of  the  town  of  Portland  for  the 
purpose  of  determining  whether  the  preliminary 
order  issued  on  March  28,  1919,  should  be  affirmed  or 
vacated.  The  district  superintendent  and  town  clerk 
voted  to  affirm  the  order.  The  supervisor  did  not  vote 
or  take  part  in  the  final  action.  On  May  12,  1919, 
an  order  was  made  affirming  the  preliminary  order 
and  same  was  duly  filed.  The  change  in  boundary 
therefore  became  eflfective  on  July  1,  1919,  pursuant 
to  the  terms  of  the  original  order. 

The  assessed  valuation  of  the  properties  thus  trans- 
ferred to  district  No.  6  is  $136,667,  of  which  the  ap- 
pellant. The  DeLaney  Company  is  assessed  for 
$87,000.  The  trustee  of  district  No.  9  has  joined  in 
the  appeal.  It  is  alleged  that  the  real  purpose  of 
the  order  is  to  grant  to  district  No.  6  additional  tax- 
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able  resources  with  which  to  maintain  its  school  and 
that  therefore  the  question  involved  is  wholly  one  of 
taxation.  Prior  to  the  annexation  district  No.  6  had 
a  tax  rate  for  school  purposes  five  times  as  great  as  . 
that  in  the  adjoining  district.  No.  9,  while  the  number 
of  pupils  residing  in  district  No.  6  is  more  than  ten 
times  the  number  residing  in  district  No.  9.  There  is 
but  one  child  of  school  age  living  in  the  territory 
transferred.  The  property  lies  wholly  within  the 
village  of  Brocton  and  naturally  belongs  to  the  village 
district.  Most  of  the  persons  employed  in  the  appel- 
lant's manufacturing  plant  reside  in  the  village  and 
their  children  attend  the  village  school.  It  is  only 
fair  that  the  appellant's  property  which  is  located 
within  the  village,  together  with  the  other  properties 
transferred  by  the  order,  should  be  made  subject  to 
the  tax  burden  of  maintaining  the  village  school.  The 
village  of  Brocton  was  incorporated  in  1894.  It  has 
grown  gradually  since  that  date  and  forms  the  natural 
community  center  for  the  surrounding  territory.  The 
school  extends  its  influence  and  service  over  a  con- 
siderable area.  It  is  entitled  to  the  financial  support 
resulting  from  the  taxation  of  those  properties  at 
least  which  lie  within  the  village  limits  and  naturally 
form  a  part  of  the  village  district. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  from  Action  of  the  Special 
District  Meeting  Held  in  Union  Free  School  Dis- 
trict No.  1  OF  THE  Town  of  Greenburgh,  West- 
chester County,  February  28,  1920,  and  from  the 
Acts  of  the  Board  of  Education  of  Such  District 

Case  No.  592 

(Education  Department,  April  27,  1920) 

School  district  meetiiigB— acts  of,  preramirtiTCly  yalid  — fraud  or 
imposition  must  be  shown  affirmatively. 
The  acts  of  a  duly  ealled  and  held  district  meeting  are  pre* 

Bumptively  valid.  To  justify  setting  them  aside  on  the  ground 
of  fraud  or  imposition,  it  must  be  shown  afltenatively  that  such 
fraud  or  imposition  actually  existed,  and  brought  about  the 
accomplished  result.  Where  a  union  free  school  district  duly 
adopted  a  resolution  for  the  purchase  of  a  site  for  $100,000  for 
the  erection  of  a  new  school  building,  the  fact  that  the  propo- 
sition to  erect  such  school  building  at  an  estimated  cost  of 
$250,000  was  not  submitted  to  the  meeting  does  not  affect  the 
validity  of  the  resolution  for  the  purchase  of  the  site. 

David  Ashworth,  attorney  for  appellants. 

William  A.  Davidson,  attorney  for  resi)ondent. 

PiNUBY,  Commissioner. —  On  February  28,  1920,  a 
special  district  meeting  was  held  in  union  free  school 
district  No.  1  of  the  town  of  Greenburgh,  Westchester 
county,  for  the  purpose  of  voting  upon  the  proposition 
of  designating  a  new  school  site  known  as  the  Cobb 
property,  containing  nine  and  a  fraction  acres  of  land 
located  in  the  village  of  Tarrytown,  and  appropriating 
the  sum  of  $100,000  with  which  to  pay  for  same.  The 
meeting  was  called  for  8  o'clock  p.  m.,  and  the  polls 
were  held  open  until  11 :30  p.  m.  Of  the  590  votes  cast 
310  were  in  favor  of  the  proposition  and  280  against. 
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It  appears  that  an  option  had  been  obtained  by  the 
board  of  education  for  the  purchase  of  such  property 
prior  to  the  date  of  the  meeting.  On  March  5,  1920, 
the  board  of  education  met  and  adopted  the  following 
resolution:  ' 

*  *  Whereas  :  The  qualified  electors  of  Union  Free 
School  District  No.  1  of  the  Town  of  Qreenburgh,  West- 
chester County,  State  of  New  York,  did  at  a  special 
election,  held  on  February  26th,  1920,  by  a  vote  of  310 
to  280  authorize  the  Board  of  Education  to  purchase 
the  property  known  as  the  Cobb  property,  S.  W.  comer 
of  Broadway  and  West  Franklin  Street,  Village  of 
Tarrytown,  N.  Y. 

**  Therefore  in  accordance  with  such  vote  be  it, 

''  Resolved,  That  on  behalf  of  the  District  we  accept 
the  option  on  said  property  now  in  our  possession  and 
that  the  President  and  Secretary  be  authorized  to 
execute  a  contract  for  the  purchase  of  said  property  on 
behalf  of  this  District  for  the  sum  of  $100,000.00.** 

The  option  was  thereupon  filed  with  the  clerk  and  a 
contract  executed  under  date  of  March  19,  1920,  by 
Augustus  Q.  Cobb,  the  owner  of  the  premises,  and  by 
F.  R.  Pierson,  president,  and  William  C.  Wright, 
secretary  of  the  board  of  education  of  said  district, 
whereby  the  owner  agreed  to  sell  and  the  board  of 
education  to  purchase  the  said  property  for  the  sum 
of  $100,000,  the  deed  to  be  delivered  May  1,  1920. 

On  March  twenty-second  the  appellants,  who  are 
residents  and  qualified  voters  of  said  district,  filed 
their  appeal  and  at  the  same  time  asked  for  and 
obtained  an  order  staying  the  acts  and  proceedings  of 
the  board  of  education  under  the  resolution  adopted 
at  its  meeting  held  March  5,  1920,  and  restraining  the 
board  from  completing  the  purchase  of  the  Cobb 
property  pending  the  determination  of  the  appeal. 

An    application    was    immediately    made    by    the 
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respondent  board  of  education  to  vaoate  such  restrain- 
ing order.  The  papers  filed  by  the  board  on  such 
application  contained  a  sufficient  answer  to  the  appeal 
so  that  a  final  determination  of  the  matter  can  be  made 
at  this  time.  The  principal  objections  raised  by  the 
appellant  relate  first  to  the  number  of  challenged  votes 
cast  at  the  special  district  meeting.  The  i)etition  on 
appeal  shows  that  eighteen  of  the  voters  who  were  chal- 
lenged voted  in  favor  of  the  proposition.  The  respond- 
ent submits  a  complete  list  of  the  challenged  voters  show- 
ing the  qualifications  of  such  voters.  The  proposition 
authorizing  the  acquisition  of  the  new  site  and  making 
an  appropriation  therefor  was  carried  by  a  majority  of 
thirty,  so  that  if  the  entire  number  of  challenged  votes 
was  eliminated  the  proposition  would  still  stand  as 
having  been  adopted  by  a  majority  of  the  voters 
present  and  voting  at  the  meeting. 

The  second  and  third  objections  relate  to  the  fair- 
ness of  the  conduct  of  the  meeting  and  of  the  acts  of 
the  board  of  education  in  connection  therewith.  The 
meeting  was  held  on  Saturday  evening.  The  petitioner 
contends  that  the  merchants  and  business  men  of  the 
village  were  unable  to  attend  the  meeting  except  with 
considerable  difficulty  or  to  cast  their  votes  against 
the  proposition  presented.  It  is  also  asserted  that 
members  of  the  board  of  education  caused  reports  to 
be  circulated  in  the  village  that  the  proposition  had 
been  lost  and  that  there  was  no  necessity  for  the  busi- 
ness men  to  attend  and  vote,  the  inference  being  that 
such  business  men  were  against  the  proposition  and 
would  have  voted  had  they  been  correctly  informed 
as  to  the  situation.  The  members  of  the  board  strenu- 
ously deny  that  any  such  rej)ort8  were  circulated  by 
them  or  at  their  instance.  It  is  shown  that  the  polls 
remained  open  pursuant  to  the  action  of  the  meeting 
from  8  o^clock  to  11 :30,  which  gave  ample  time  for  all 
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qualified  electors  of  the  district  to  attend  the  meeting 
and  cast  their  ballots.  The  charge  of  unfairness  is 
too  indefinite  to  warrant  a  determination  that  the  meet- 
ing was  fraudulent  or  that  the  voters  of  the  district  did 
not  have  an  opportunity  to  express  their  will.  It  does 
not  appear,  clearly,  that  the  alleged  misleading  rumors 
affected  the  result  or  that  the  board  of  education  was 
responsible  for  them.  The  acts  of  a  duly  called  and 
held  district  meeting  are  presumptively  valid.  To 
justify  setting  them  aside  on  the  ground  of  fraud  or 
imposition,  it  must  be  shown,  affirmatively,  that  such 
fraud  or  imposition  actually  existed  and  brought  about 
the  accomplished  result.  The  facts  here  presented  do 
not  warrant  such  a  conclusion. 

The  fourth  objection  urged  by  the  appellants,  and 
one  which  is  most  strenuously  argued,  relates  to  the 
failure  of  the  board  of  education  to  submit  to  the  voters 
the  proposition  for  the  erection  of  a  new  school  build- 
ing which  is  greatly  needed.  It  is  insisted  that  such 
proposition,  which  may  require  the  expenditure  of  the 
sum  of  $250,000  or  more,  should  have  been  submitted 
with  the  proposition  for  the  purchase  of  the  site  to  the 
end  that  the  voters  might  have  before  them  the  entire 
proposition  for  school  improvement  and  thus  determine 
definitely  that  the  site  to  be  purchased  should  be  used 
immediately  for  school  purposes.  It  is  suggested  that 
the  stay  order  granted  herein  should  be  continued  and 
that  the  board  be  required  to  place  before  the  voters 
without  delay  the  proposition  for  the  erection  of  the 
proposed  new  building  and  in  the  event  the  proposition 
for  the  new  building  failed  of  adoption  that  the  pro- 
ceedings already  taken  for  the  acquisition  of  the  site 
be  set  aside. 

In  the  memoranda  submitted  by  the  board  of  educa- 
tion to  the  voters  of  the  district  at  and  prior  to  the 
meeting  held  on  February  28, 1920,  the  inmiediate  need 
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for  the  erection  of  a  new  building  for  the  purpose  of 
relieving  the  present  congestion  in  the  schools  was 
distinctly  recognized  and  clearly  placed  before  the 
voters.  The  cost  of  the  new  building  was  estimated  at 
$250,000.  The  failure  to  submit  to  the  meeting  a  prop- 
osition for  the  erection  of  the  new  building  does  not 
affect  the  validity  of  the  resolution  selecting  the  site, 
and  such  failure  is  not  sufficient  to  require  setting 
aside  the  action  of  the  meeting. 

It  must  be  assumed  that  the  board  of  education 
intends  so  far  as  lies  within  its  power  to  perform  its 
duty  in  providing  proper  buildings  for  the  housing  of 
its  pupils  and  it  must  also  be  assumed  that  in  voting 
the  necessary  appropriation  for  an  adequate  site  for 
such  school  building  the  voters  of  the  district  intended 
to  indicate  their  purpose  to  erect  a  proper  building 
upon  such  site.  Immediate  action  should  be  taken  at 
an  early  date  to  insure  the  erection  of  such  building. 
If  the  board  fails  or  refuses  to  call  a  meeting  for  such 
purpose  within  a  reasonable  time,  the  matter  may  be 
again  brought  to  the  attention  of  the  Commissioner 
of  Education,  and  such  action  will  be  taken  thereon 
as  may  be  deemed  appropriate.  It  would  not  be  proper, 
however,  to  delay  or  impede  the  purchase  of  the 
present  site  by  continuing  this  restraining  order  until 
the  appropriation  for  the  new  building  is  voted.  The 
site  has  been  duly  designated  by  a  resolution  regularly 
adopted  at  a  special  district  meeting  called  and  held 
for  that  purpose.  A  contract  has  been  regularly 
entered  into  for  the  purchase  of  said  site.  The  con- 
tinuance of  the  restraining  order  might  have  the  effect 
of  nullifying  the  action  of  the  meeting  which  so  far 
as  has  been  shown  was  legally  called  and  conducted. 
Therefore  the  action  of  the  meeting  must  stand.  The 
board  of  education  acted  within  its  legal  rights  and 
in  pursuance  of  the  powers  and  duties  conferred  upon 
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the  board  ilnder  the  provisions  of  the  Education  Law 
when  it  entered  into  the  contract  for  the  purchase  of 
such  site.    Such  purchase  should  now  be  completed. 

It  is  ordered  that  the  stay  order  granted  herein  on 
the  22d  day  of  March,  1920,  be  and  the  same  is  hereby 
vacated  and  the  appeal  herein  dismissed. 


In  the  Matter  of  Constbuing  Section  350  of  the  Tax 
Law  Relating  to  the  Meaning  of  the  Word  '  *  Eesi- 
dent'^^ 

(Attomey-General,  April  2,  1920) 

All  persons  who  were  residents  in  1919  or  who  were  or 
became  residents  between  January  1  and  Mareh  15,  1920,  are 
deemed  to  be  residents  of  the  State  for  the  purpose  of  the  1919 
income  tax. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request 
the  following  reply  was  transmitted : 

Newton,  Attorney-General,  by  Iviks,  Deputy. —  I 
have  examined  the  letters  from  different  sources  to 
the  Income  Tax  Bureau  with  respect  to  the  meaning 
of  the  word  *'  resident  *^  as  used  in  the  Income  Tax 
Law. 

Section  351  of  the  law  imposes  a  tax  upon  **  every 
resident  of  the  state,"  etc.  Section  350,  P.  7,  provides 
**  The  word  '  resident  ^  applies  only  to  natural 
persons  and  includes  for  the  purpose  of  determining 
liability  to  the  tax  imposed  by  this  article  upon  or 
with  reference  to  the  income  of  any  taxable  year,  com- 
mencing with  the  year  nineteen  hundred  and  nineteen, 
-    ■  ■■■■  ■  ■       ■  ■         I 

*  See  23  State  Dept.  Rep.  149.— [Bepr. 
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any  person  who  shall,  at  any  time  on  or  after  Janu- 
ary first  and  not  later  than  March  fifteenth  of  the 
next  succeeding  calendar  year,  be  or  become  a  resi- 
dent of  the  state/' 

I  do  not  consider  this  a  case  where  the  rule  inclusio 
nnius  est  exclusio  alterius  applies.  On  the  contrary,  I 
think  the  intent  of  the  Legislature  was  to  extend  the 
conmionly  accepted  meaning  of  the  word  '*  resident/' 
If  no  definition  had  been  inserted  in  the  statute,  the 
term  **  resident ''  would  of  necessity  be  construed  in 
its  commonly  accepted  meaning — but  the  Legislature 
wished  the  term  also  to  include  those  moving  into  the 
State  within  two  and  a  half  months  after  the  end  of 
the  calendar  year. 

The  New  York  Licome  Tax  Law  imposes  a  tax 
annually  **upon  and  with  respect  to  his  (the  tax- 
payer's) entire  net  income,"  and  provides  **  Such  tax 
shall  first  be  levied,  collected  and  paid  in  the  year  nine- 
teen hundred  and  twenty  upon  and  with  respect  to  the 
taxable  income  for  the  calendar  year  nineteen 
hundred  and  nineteen,  or  for  any  taxable  year  ending 
during  the  year  nineteen  hundred  and  nineteen." 
§  351.  The  tax  now  in  process  of  collection  is  a  tax 
for  1919,  upon  the  income  of  1919 ;  and  not  a  tax  for 
1920  measured  by  1919  income.  In  Massachusetts  the 
nature  of  the  tax  is  different — they  levy  a  tax  in  and 
for  1920,  and  measure  it  by  the  income  of  1919 — so  it 
properly  is  only  levied  against  persons  resident  in 
1920.  Our  tax  is  like  the  property  tax  in  the  city  of 
Albany — where  the  1919  taxes  do  not  become  payable 
until  1920,  but  are  nevertheless  1919  taxes,  assessed 
on  1919  values  and  (in  case  of  personalty)  1919 
ownership. 

Examination  of  the  minutes  of  the  meetings  of  the 
joint  legislative  committee  which  prepared  the  Income 
Tax  Law  shows  that  there  was  some  confusion  in  the 
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minds  of  those  present  as  to  the  nature  of  the  tax — 
whether  it  was  to  be  on  the  Massachusetts  plan  or  on 
the  plan  eventually  adopted.  Professor  Bullock,  the 
expert  from  Massachusetts  retained  by  the  comtmittee, 
seems  to  have  been  in  favor  of  the  Massachusetts 
plan,  and  to  have  suggested  that  residence  during  the 
first  six  months  of  the  year  be  the  criterion  for  tax- 
ability of  a  resident.  But  the  idea  of  the  members 
of  the  conmiittee  seems  to  me  to  have  been  that  the  tax 
for  each  year  (though  necessarily  payable  after  its 
termination)  should  be  based  on  the  income  for  that 
year — and  the  provision  defining  '*  resident'^  as  in- 
cluding one  moving  into  the  State  in  the  following 
year  was  intended  as  an  extension  of  the  ordinary 
meaning  of  the  word.  This  is  borne  out  by  the  fact 
that  as  originally  introduced  the  bill  provided  for  the 
inclusion  among  residents  of  persons  becoming  resid- 
ents within  the  first  six  months  of  the  succeeding 
year.  Senate  bill,  1919,  Int.  No.  1198,  Pr.  Nos.  1427, 
1829.  Later  this  was  amended  by  substituting  the 
present  provision,  probably  on  the  theory  that  the 
original  provision  carried  the  extension  too  far. 

That  it  was  not  the  intention  of  the  Legislature  to 
tax  as  residents  only  persons  residing  in  the  State 
within  the  first  two  and  a  half  months  of  the  year 
succeeding  the  calendar  year  (a  proposition  absurd  on 
its  face)  is  proven  by  reference  to  other  sections  of 
the  act.  For  example,  section  366  provides  for  with- 
holding at  the  source  on  certain  classes  of  income  un- 
less the  taxpayer  file  with  the  withholding  agent  a 
certificate  showing  that  he  is  a  resident.  If  residence 
were  determinable  only  by  reference  to  status  in  the 
ensuing  year,  a  certificate  of  residence  could  not  be 
filed  until  after  the  expiration  of  the  taxable  year — 
after  which  the  withholding  agent  would  not  be  in  a 
position  to  withhold  on  income  earned  during  that 
year. 
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It  is  perfectly  dear  that  section  366  intended  to 
relieve  residents  from  having  their  tax  withheld  at 
the  source — but  this  would  be  impossible  were  resi- 
dence only  determinable  after  the  termination  of  the 
year. 

For  these  reasons  I  am  satisfied  that  it  was  the 
intent  of  the  Le^rislature,  readily  shown  by  reference 
to  the  entire  act,  to  subject  to  the  tax  all  residents 
in  the  accepted  meaning  of  the  word  and  all  others 
who  might  become  residents  before  March  fifteenth  of 
the  next  year.  That  is,  the  1919  tax  should  be  paid  in 
1920  by  all  persons  who  were  residents  in  1919  or 
in  the  first  two  and  a  half  months  of  1920. 

Whether  the  Legislature  covld  for  1919  tax  as  a 
resident  a  person  who  was  not  a  resident  until  1920, 
is  another  question.  That  the  legislative  intent  was 
to  do  so  is,  however,  unquestionable.  Statutes  are 
entitled  to  a  presumption  of  constitutionality,  and  I 
am  not  prepared  to  declare  the  statute  unconstitu- 
tional in  this  regard. 

I,  therefore,  advise  you  that  you  should  treat  as 
residents  for  the  purpose  of  the  1919  tax — now  in 
the  process  of  collection  —  all  persons  who  were  resi- 
dents in  1919  or  who  were  or  became  residents  be- 
tween January  1  and  March  15,  1920. 


In  the  Matter  of  Construing  Article  VII,  Section  7  of 
the  Constitution  of  the  State  of  New  York  in  Rela- 
tion to  Building  Highways  Through  the  State  Forest 
Preserve 

(Attorney-General,  April  2,  1920) 

The  proyiflions  of  artiele  VII,  section  7,  of  the  State  Con- 
stitution prohibit  the  Conservation  Commission  from  allowing 
eontraotors  improving  highway  routes  through  parts  of  the 
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State  Forest  Preserve,  to  take  rock  and  stone  from  said  pre- 
serve adjacent  to  said  highways  for  the  construction  thereof. 
The  land  within  the  limits  of  said  highways,  however,  not  being 
a  part  of  the  Forest  Preserve  is  not  subject  to  said  prohibition. 

Hon.  George  D.  Pratt,  Conservation  Commissioner, 
submitted  an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  as  follows:  '*  Can  the  Conservation 
Commission  authorize  road  contractors,  under  con- 
tract to  improve  highway  routes  through  portions  of 
the  State  Forest  Preserve  to  take  rock  and  stone  from 
Forest  Preserve  land  adjacent  to  said  highway  or 
from  the  highway  itself  for  the  construction  thereof!  ^' 

Newton,  Attorney-General,  by  Cheney,  First 
Deputy. —  It  appears  by  a  communication  from  the 
Conservation  Commission  that  the  State  Highway  De- 
partment has  located  certain  highway  routes  which 
as  laid  out,  for  a  portion  of  their  extent,  pass  through 
parts  of  the  Forest  Preserve  and  the  State  Highway 
Department  has  made  contracts  for  the  construction 
thereof.  **  In  order  to  construct  these  roads,  it  is 
necessary  to  obtain  stone  and  rock  of  suitable  quality 
in  quantity  at  a  reasonable  distance  from  the  point  or 
points  of  construction.'^  A  question  arises  whether 
such  stone  and  rock  can  be  taken  from  the  Forest  Pre- 
serve on  or  adjacent  to  such  proposed  highways  by 
the  contractors  for  the  construction  work  referred  to. 

In  order  to  make  it  a  concrete  question,  I  have 
selected  the  facts  in  connection  with  proposed  high- 
way improvement  known  as  the  Morehouseville- 
Piseco,  Part  One,  County  Highway  No.  1458,  in  the 
county  of  Hamilton,  as  a  basis  for  discussion. 

I  understand  this  is  one  of  the  routes  where  the 
question  arises. 

An  examination  of  the  contract  for  this  improve- 
ment shows  that  attached  thereto  is  what  is  known  as 
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a  material  sheet  which  indicates  that  there  are  three 
stations  within  the  contract  limits  where  material 
satisfactory  to  the  State  can  be  secured.  These  are 
stations  Nos.  370,  559  and  600.  An  inspection  of  the 
blue  prints,  plans,  etc.,  in  the  State  Highway  Depart- 
ment show  that  two  of  these  stations,  namely,  370 
and  600,  are  on  private  property.  The  remaining  one, 
however.  No.  559,  is  located  on  Forest  Preserve  land 
and  is  2,900  feet  from  private  property  on  the  east, 
5,150  feet  from  private  property  on  the  west. 

With  regard  to  that  part  of  the  inquiry  referring 
to  the  material  within  the  limits  of  the  highway  to  be 
improved,  there  would  seem  to  be  no  question.  Such 
land  is  not  a  part  of  the  Forest  Preserve  and  if  the 
contractor  can  secure  stone  therefrom,  there  would 
seem  to  be  no  objection  to  his  taking  it. 

The  question,  however,  with  relation  to  the  stone 
and  rock  on  adjacent  Forest  Preserve  land,  is  essenti- 
ally different.  It  must  be  assumed  that  all  land  in  the 
Forest  Preserve  if  not  now  timbered  will  in  time, 
either  through  natural  or  artificial  means,  become  in 
fact  all  that  is  comprehended  within  the  meaning 
of  article  VII,  section  7,  of  the  State  Constitution, 
namely,  *  *  wild  forest  lands. '  * 

The  idea  of  the  protection  of  the  Forest  Preserve 
goes  not  only  to  the  protection  of  wild  game,  control 
of  water  supply,  rain  fall,  temperature,  timber,  etc., 
but  also  to  the  creation  and  maintenance  of  a  healthful 
play  ground  and  recreation  place  with  the  attributes 
of  a  wild  forest  park  as  distinguished  from  the  more 
or  less  familiar  urban  parks  so  conmion  throughout 
the  country.  The  preserve  should  not  only  have  its 
timber  supply  jealously  protected  but  every  effort 
should  be  made  to  have  it  retain  the  character  of  wild 
forest  lands  which  means  much  more  than  simply  the 
protection  of  the  trees  thereon. 
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When  the  Constitution  says  it  shall  be  *  *  forever 
kept  as  wild  forest  lands, '^  I  think  it  means  wild  forest 
with  all  the  significance  the  term  bears.  The  removal 
of  the  face  of  a  blnff  for  rock  in  a  specific  case  might 
not  to  any  great  degree  trench  upon  the  general 
theory  of  retention  of  the  preserve  as  wild  land,  but 
it  would  seem  to  be  a  step  in  the  wrong  direction,  a 
move  toward  commercialization  instead  of  toward 
preservation  and  might  become  the  opening  wedge  to 
other  and  greater  infractions  of  the  strict  rule  so  long 
considered  controlling.  It  would  become  a  precedent 
by  which  future  conduct  and  opinions  would  be  more 
or  less  influenced  and  controlled. 

On  March  17,  1908  (Attomey-Generars  Eeports, 
1908,  p.  144),  Attorney-General  Jackson  rendered  an 
opinion  to  the  State  Assembly  in  regard  to  highways 
in  the  preserve  and  at  page  146  says:  **  K  one  foot 
of  land  or  timber  is  allowed  to  be  taken,  there  will 
be  no  limit  to  the  encroachments  that  will  crowd 
through  the  door  of  such  precedent.  The  fact  that 
roads  and  paths  exist  through  the  forest  preserve 
does  not  indicate  an  intention  to  have  more  or  better 
roads  built.  There  are  houses  and  settlements  scat- 
tered all  through  and  surrounded  by  the  lands  of  the 
forest  preserve,  but  no  one  would  argue  that  the  build- 
ing of  more  houses  and  structures  on  the  forest  pre- 
serve is  the  proper  way  to  forever  keep  it  as  wild 
forest  lands/' 

I  find  that  on  June  14,  1910  (Attomey-GeneraPs 
Reports,  1910,  p.  766),  Attorney-General  O'Malley 
sent  to  Hon.  James  S.  Whipple,  then  Forest,  Fish 
and  Game  Commissioner,  an  opinion  in  answer  to  a 
question  almost  identical  with  the  one  here  raised.  It 
was  there  held  that  there  was  no  authority  on  the  part 
of  the  State  to  allow  the  removal  of  stone  from  Forest 
Preserve  land.    The  argument  and  opinion  set  forth 
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seem  applicable  to  the  present  state  of  facts.  The 
opiiiion  ends  with  the  following  statement:  '^  I  am 
therefore  of  the  opinion  that  it  was  clearly  the  intent 
of  the  framers  of  the  Constitution  to  preserve  the 
lands  constituting  the  forest  preserve  in  their  natural 
state  and  that  yon  have  no  authority  to  allow  county 
authorities  to  use  the  stone  in  the  ledge  referred  to/' 

Various  other  opinions  could  be  cited  on  the  gen- 
eral proposition  but  it  seems  unnecessary  to  do  so. 

The  only  argument  for  the  proposed  action  that  I 
can  find  is  one  of  expediency.  In  other  words,  it  is 
easier  and  cheaper  to  procure  the  supplies  at  points 
on  the  preserve  than  at  others  on  private  property. 
This  would  not  seem  to  be  a  strong  moving  factor  in 
support  of  such  action.  Reason  and  precedent  seem 
to  be  arrayed  against  allowing  it. 

I  conclude  that  if  the  contractor  can  secure  proper 
material  from  the  lands  within  the  limits  of  the  road- 
way itself,  no  objection  could  be  raised  but  that  you 
have  no  authority  to  allow  him  to  take  and  use  stone 
and  rock  from  Forest  Preserve  land. 


In  the  Matter  of  Construing  the  Revenue  Act  of  1918, 
Title  IX,  Section  905,  Relating  to  the  Purchase  by 
the  State  of  Supplies  for  State  Hospitals 

(Attomey-Oeneral,  April  6.  1920) 

Silverware  purchased  by  State  hospitals  is  subject  to  the 
Federal  tax  on  jewelry.    Revenue  Act  of  1918,  title  IX,  i  905. 

The  State  Hospital  Commission  submitted  an  in- 
quiry, together  with  a  request  for  an  opinion  thereon, 
as  follows: 

*  *  When  silverware  is  purchased  for  use  in  State 
Hospitals  is  it  subject  to  the  Federal  tax  on  jewelry  t '' 
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Newton,  Attorney-General,  by  Cheney,  First  Dep- 
uty.—  Section  905  of  title  IX  of  the  United  States 
Revenue  Act  of  1918  imposes  a  tax  * '  upon  all  articles 
commonly  or  commercially  known  as  jewelry,  whether 
real  or  imitation  j  •  •  • .  articles  made  of,  or  orna- 
mented, mounted  or  fitted  with,  precious  metals  or 
imitations  thereof  or  ivory  (not  including  surgical 
instruments);  •  •  •.^^  I  rendered  an  opinion,  dated 
March  9,  1920,  calling  attention  to  the  fact  that  imder 
the  Regulations  of  the  Treasury  Department  (Reg.  48, 
Art.  6 — May  5,  1919),  the  tax  did  not  apply  to  arti- 
cles sold  to  a  State  or  political  subdivision  for  use  in 
carrying  on  its  governmental  operations.  Since  then 
my  attention  has  been  called  to  an  amendment  of 
Regulation  48,  Article  6,  dated  July  22,  1919  (T.  D. 
2897),  in  which  the  exception  of  articles  sold  to  States 
and  political  subdivisions  is  omitted.  This  amend- 
ment was  based  upon  the  opinion  of  the  Attorney- 
General  of  the  United  States,  dated  July  7,  1909.  In 
view  of  the  amendment,  I  must  withdraw  my  opinion 
dated  March  9,  1920,  and  advise  that  the  tax  be  paid 
with  respect  to  articles  purchased  by  the  State. 

Since  the  tax  is  levied  upon  and  payable  by  the 
manufacturer  or  dealer,  the  fact  that  the  State  is  the 
ultimate  consumer  does  not  interfere  with  the  juris- 
diction of  the  United  States  to  impose  the  tax  any 
more  than  it  would  interfere  with  the  power  of  the 
United  States  to  impose  customs  duties  on  imports 
eventually  consumed  by  the  State  or  political  subdi- 
visions, or  excise  duties  on  distilled  liquors  eventually 
so  consumed. 
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In  the  Matter  of  Construing  Section  360,  Subdivi- 
sion 10,  OF  THE  Tax  Law 

(Attorney-General,  April  14,  1920) 

Contributions  to  the  National  Guard,  the  New  York  Guard 
and  the  American  Legion  are  not  deductible  under  subdivision 
10,  section  360  of  the  Tax  Law. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted: 

Newton,  Attorney-General,  \}y  Ivins,  Deputy. —  I 
have  considered  the  question  of  whether  contributions 
to  organizations  of  the  National  Guard,  the  New  York 
Guard,  civil  associations  connected  with  those  organi- 
zations, and  organizations  such  as  the  American 
Legion  are  deductible  items  under  subdivision  10  of 
section  360  of  the  Tax  Law.  That  subdivision  permits 
the  deduction  to  an  amount  not  in  excess  of  fifteen 
per  centum  of  the  taxpayer's  net  income  of  contribu- 
tions or  gifts  made  within  the  taxable  year  to  corpo- 
rations incorporated  by  and  associations  organized 
under  the  laws  of  this  State,  and  operated  exclusively 
for  religious,  charitable,  scientific  or  educational  pur- 
poses, or  for  the  prevention  of  cruelty  to  children  or 
animals. 

While  these  organizations  probably  do,  to  some 
extent,  result  in  educational  benefit  to  members,  I 
think  it  is  obvious  that  they  are  not  operative  exclu- 
sively for  educational  purposes,  or  for  any  other  of 
the  purposes  incorporated  under  subdivision  10.  This 
being  the  case,  contributions  to  such  organizations 
are  not  deductible  under  that  subdivision,  and  there 
is  no  other  provision  in  the  Income  Tax  Law  under 
which  they  could  be  deductible. 
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The  qnestion  of  whether  such  contribations,  some  of 
which  undoubtedly  result  to  some  extent  in  a  general 
public  benefit,  should  be  deductible  is  a  matter  not  for 
the  Comptroller,  the  Attomey-XJeneral,  or  the  courts 
to  pass  upon,  but  one  exclusively  within  the  jurisdic- 
tion of  the  Legislature.  The  Legislature  has  not  as 
yet  seen  fit  to  make  them  deductible,  and  until  it  does 
so,  I  must  advise  you  not  to  permit  the  deduction  of 
any  of  them  in  the  computation  of  net  incomes  under 
article  16  of  the  Tax  Law. 


Li  the  Matter  of  Con  oTruing  Article  XVI  or  the  Tax 
Law,  Relating  to  Secrecy  of  Licome  Tax  Returns 

(Attorney-General,  April  16,  1920) 

Income  tax  retoms  —  privileged  communications  —  when  Oomp- 
troUer  not  obliged  to  obey  snbpoena. 

Income  tax  retoms  are  privileged  communications  between 
the  taxpayer  and  the  Comptroller  and  cannot  be  used  in  a  col- 
lateral proceeding  as  evidence  without  the  consent  of  the  tax- 
payer. A  subpcena  requiring  the  Comptroller  to  produce 
certain  income  tax  returns  before  the  grand  jury  should  be 
disregarded.  A  subpoena  signed  only  by  a  district  attorney  is 
not  a  judicial  order  under  section  384  of  the  Tax  Law  and 
would  not  be  a  ''  proper  "  judicial  order  under  said  subdivision 
even  if  signed  by  the  court  except  in  a  case  arising  under  the 
Income  Tax  Law. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  and,  in  compliance  with  such  request, 
the  following  reply  was  transmitted : 

Newton,  Attorney-General,  by  Ivins,  Deputy. — I 
have  considered  the  question  raised  by  your  oral 
inquiry  with  respect  to  subpoenas  received  from  the 
district  attorney  of  New  York  county.     These  sub- 
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poenas  call  upon  you  to  produce,  before  the  grand  jury, 
the  income  tax  returns  of  certain  taxpayers.  The 
proceedings  before  the  grand  jury  do  not  arise  out  of 
any  violation  of  the  Income  Tax  Law,  but  the  returns 
are  sought  to  show  possible  evidence  of  other  crimes. 

I  advise  you  to  disregard  these  subpoenas  for  the 
following  reasons:  Section  384  of  the  Tax  Law 
provides : 

**  1.  Except  in  accordance  with  proper  judicial  order 
or  as  otherwise  provided  by  law,  it  shall  be  unlawful 
for  the  comptroller,  any  agent,  clerk,  or  other  officer 
or  employee  to  divulge  or  make  known  in  any  manner 
the  amount  of  income  or  any  particulars  set  forth  or 
disclosed  in  any  report  or  return  required  under  this 
article.  Nothing  herein  shall  be  construed  to  prohibit 
the  publication  of  statistics  so  classified  as  to  prevent 
the  identification  of  particular  reports  or  returns  and 
the  items  thereof,  or  the  inspection  by  the  attorney- 
general  or  other  legal  representatives  of  the  state  of 
the  report  or  return  of  any  taxpayer  who  shall  bring 
action  to  set  aside  or  review  the  tax  based  thereon, 
or  against  whom  an  action  or  proceeding  has  been 
instituted  in  accordance  with  the  provisions  of  sec- 
tions three  hundred  and  eighty  and  three  hundred  and 
eighty-one  of  this  chapter.  Reports  and  returns  shall 
be  preserved  for  three  years  and  thereafter  until  the 
comptroller  orders  them  to  be  destroyed. 

'  *  2.  Any  offense  against  subdivision  one  of  this  sec- 
tion shall  be  punished  by  a  fine  not  exceeding  one 
thousand  dollars  or  by  imprisonment  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court,  and 
if  the  offender  be  an  officer  or  employee  of  the  state 
he  shall  be  dismissed  from  office  and  be  incapable  of 
holding  any  public  office  in  this  state  for  a  period  of 
five  years  thereafter. ' ' 

I  think  that  a  **  proper  judicial  order'*  means  an 
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order  in  some  proceeding  under  the  Income  Tax  Law. 
I  do  not  regard  a  sabpoena  signed  only  by  a  district 
attorney  as  a  judicial  order,  nor  do  I  think  that  a 
subpcena,  even  if  signed  by  a  court,  is  a  '  *  proper '  * 
judicial  order  except  in  a  case  arising  under  the  Income 
Tax  Law. 

I  think  it  was  the  intent  of  the  Legislature  to  make 
the  returns  and  other  information  supplied  under  the 
Income  Tax  Law  privileged  communications  between 
the  taxpayer  and  the  Comptroller,  not  to  be  used  in 
collateral  proceedings  as  evidence,  without  the  con- 
sent of  the  taxpayer.  In  order  to  extend  the  privilege 
beyond  protecting  the  taxpayer  against  having  his 
returns  used  against  him  in  collateral  proceedings, 
and  to  secure  their  complete  secrecy,  a  very  severe 
penalty  is  imposed  on  anybody  divulging  or  making 
known  vn  any  manner  any  of  the  particulars  of  the 
returns. 

The  object  of  this  is  to  give  the  people  confidence 
and  to  lessen  the  natural  unpopularity  of  the  tax. 
The  Legislature  in  effect  says  to  the  taxpayer:  If 
you  will  file  a  return  and  pay  your  tax,  you  need  not 
fear  that  statements  in  the  return  will  ever  be  used 
against  you  in  any  other  connection.  Should  the 
returns  be  subject  to  subpoena  in  collateral  proceed- 
^gs,  a  great  incentive  would  be  added  to  existing 
incentives  to  refrain  from  filing  returns,  and  the 
number  of  evasions  of  the  tax  would  accordingly 
increase. 

If  the  returns  are  subject  to  subpoena  in  collateral 
actions,  they  might  as  well  be  generally  open  to  public 
inspection,  for  nobody  could  say  until  after  a  return 
had  been  produced  in  court  and  examined  by  counsel 
and  the  judge,  whether  it  was  relevant  to  the  proceed- 
ing before  the  court.  And  there  would  be  nothing  to 
prevent  the  demand  by  attorneys  for  the  production, 
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in  an  examination  before  trial,  on  a  motion,  at  a  trial, 
or  in  other  proceedings,  of  any  number  of  returns, 
made  by  persons  directly  or  remotely  connected  with 
parties  to  the  proceeding.  In  a  ' '  John  Doe '  ^  pro- 
ceeding like  that  now  being  conducted  before  the 
grand  jury  in  New  York  county,  where  no  real  party 
defendant  is  named  until  an  indictment  is  found,  the 
district  attorney  could  call  for  all  the  returns  in  your 
files — a  situation  obviously  never  intended  by  the 
Legislature  to  become  possible. 

The  addition  of  subdivision  3  of  section  384  (Laws 
1920,  chapter  60),  does  not  modify  my  view.  The  pur- 
pose of  that  subdivision  is  to  make  possible  the  check- 
ing up  of  Federal  returns  and  State  returns,  or  of 
returns  to  this  State  and  another  State,  for  the  pur- 
pose of  better  enforcement  of  income  tax  laws  only. 

In  my  opinion  you  should  not  produce  any  returns 
in  any  collateral  proceedings,  and  I  advise  you  not  to 
do  so  unless  and  until  the  courts  or  the  Legislature 
overrule  my  views. 


In  the  Matter  of  Construing  Section  21-a  of  the  CJivil 

Sebvige  Law 

(Attorney-General,  April  19,  1920) 

War  veterans  in  the  civil  service. 

A  civil  war  veteran,  in  order  to  be  entitled  to  retirement  by 
the  State  under  section  21-a  of  the  Civil  Service  Law,  must 
be  in  the  employ  of  the  State  for  a  continuous  period  of  ten 
years  at  the  time  of  application  for  retirement. 

Dr.  M,  H.  Cole,  Assistant  Surgeon  of  the  New  York 
State  Soldiers'  and  Sailors'  Home,  Bath,  N.  Y.,  sub- 
mitted an  inquiry,  together  with  a  request  for  an 
opinion  thereon,  as  follows : 

*'An  honorably  discharged  soldier  of  the  United 
States  in  the  late  civil  war  was  employed  for  a  con- 
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tinuous  period  of  over  ten  years  in  a  county  position, 
after  which  he  was  transferred  to  a  State  position  and 
served  for  two  years.  Is  he  entitled  to  retirement 
from  the  State  position!  '' 

Newton,  Attorney-General,  by  Cheney,  First 
Deputy. —  Section  21-a  of  the  Civil  Service  Law  as 
added  by  Laws  of  1916,  chapter  438,  and  amended  by 
Laws  of  1917,  chapter  768,  provides : 

**  Every  soldier,  sailor  or  marine  of  the  army  or 
navy  of  the  United  States  in  the  late  civil  war  honor- 
ably discharged  from  service  who  shaU  have  been 
employed  for  a  continuous  period  of  ten  years  or  more 
in  the  civil  service  of  the  state  of  New  York  and  the 
several  cities  and  counties  thereof  and  who  shall  have 
reached  the  age  of  seventy  years  upon  his  own  request, 
or  if  employed  in  manual  labor  upon  being  incapacitated 
for  performing  manual  labor,  shaU  be  retired  from 
his  employment  by  the  state  of  New  York  and  the 
several  cities  and  counties  thereof,  and  thereafter  and 
during  his  life  the  state  department  or  institution  and 
the  several  cities  and  cotmties  which  employed  him  at 
the  time  of  his  retirement  shall  pay  to  him  in  the  same 
manner  that  the  salary  or  wages  of  his  former  position 
were  customarily  paid  to  him  an  annual  sum  equal  in 
amount  to  one-half  the  salary  or  wages  paid  to  him  in 
the  last  year  of  his  employment;  provided,  however, 
that  the  amount  so  to  be  paid  to  such  retired  veteran 
shall  not  exceed  the  sum  of  one  thousand  dollars  per 
annmn.''  The  amendments  of  1917  are  shown  in 
italics. 

As  originally  passed  this  section  provided  for  retire- 
ment only  of  State  employees.  The  amendment  was 
intended  to  permit  similar  retirement  of  city  and 
county  employees,  but  I  do  not  think  that  it  was 
'intended  to  permit  one  who  served  some  time  in  a  city 
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or  county  and  some  time  mider  the  State  to  add  up  the 
time  served  under  two  or  three  different  governments 
for  the  purpose  of  drawing  a  pension  from  the  last 
one  xmder  which  he  served.  I  do  not  think  the  Legisla- 
ture intended  to  permit  a  man  who  had  served  for 
almost  ten  years  or  over  ten  years  under  a  city  or 
county  government  to  accept  an  appointment  under 
the  State  government  and  immediately  retire  at  the 
expense  of  the  State.  In  order  to  be  entitled  to  retire 
at  the  expense  of  the  State,  he  should  have  served  a 
continuous  period  of  ten  years  under  the  State  govern- 
ment and  still  be  in  the  State  service  at  the  time  of 
applying  for  retirement. 


In  the  Matter  of  Constbuino  ARTiciiE  XVI  of  the  Tax 
Law,  Relating  to  Withholding  at  Source  under  Keim- 
posed  Tax  on  Non-residents 

(Attorney-General;  April  22;  1920) 

Income  tax — non-residents  —  nnconstitntionality  cured  —  Laws  of 
1920,  chapter  191. 

The  provisions  of  the  Tax  Law  relating  to  the  income  tax 
upon  non-residents  declared  to  be  unconstitutional  by  the 
Supreme  Court  of  the  United  States  in  Travis  v.  Yale  dt  Towne 
^fg-  Co.  have  been  cured  of  their  defects  by  chapter  191  of  the 
Laws  of  1920  (effective  April  14;  1920).  Employers,  there- 
fore; should  withhold  the  tax  from  the  compensation  of  non- 
residents for  the  year  1920  except  where  the  employee  ceased 
to  be  employed  and  was  fully  paid  prior  to  April  14,  1920. 

Hon.  Eugene  M.  Travis,  State  Comptroller,  submit- 
ted an  inquiry,  together  with  a  request  for  an  opinion 
thereon,  and,  in  compliance  with  such  request,  the 
following  reply  was  transmitted : 

Newton,  Attorney-General,  by  Ivins,  Deputy. —  The 
income  tax  upon  non-residents  imposed  by  chapter  627 
of  the  Laws  of  1919  (Article  XVI  of  the  Tax  Law)  was 
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held  unconstitutional  by  the  Supiome  Court  of  the 
United  States  {Travis  v.  Ycde  <&  Towne  Mfg.  Co.)  on  the 
ground  that  non-residents  were  discriminated  against 
in  not  receiving  the  same  exemptions  as  granted  to 
residents  by  section  362.  This  defect  in  the  statute  has 
been  cured  by  chapter  191  of  the  Laws  of  1920  (effective 
April  14y  1920)  which  amends  section  362,  striking  out 
the  word  *  *  resident.  *  *  The  same  chapter  adds  section 
351-A,  reimposing  the  tax  on  non-residents  for  1919 
and  for  each  year  thereafter.  Section  366,  as  originally 
passed,  is  still  on  the  statute  books,  and  in  view  of  the 
language  of  the  Supreme  Court  in  the  case  referred 
to,  I  regard  it  as  in  full  force.  The  court  said :  *  *  The 
contention  that  an  unconstitutional  discrimination 
against  non-citizens  arises  out  of  the  provision  of 
Section  366,  confining  the  withholding  at  source  to  the 
income  of  non-residents  is  unsubstantial.  That  pro- 
vision does  not  in  any  wise  increase  the  burden  of  the 
tax  upon  non-residents.     •     •     •  »» 

Thus  it  becomes  the  duty  of  employers  of  non-resi- 
dents to  withhold  from  their  compensation  1  per  cent 
on  the  first  $10,000  and  2  per  cent  on  the  balance  paid 
in  any  taxable  year.  ( See  Income  Tax  Letter  No.  1 ;  20 
State  Dept.  Rep.  222.) 

Since  the  tax  is  an  annual  one,  it  is  not  practicable 
for  employers  now  to  withhold  for  1919,  and  I  do 
not  consider  them  required  to  do  so.  But  they  should 
withhold  for  the  entire  year  1920,  except  in  cases 
where  the  employee  ceased  to  be  employed  and  was 
fully  paid  prior  to  April  fourteenth.  What  I  said 
under  questions  2  and  3  in  Income  Tax  Letter  No.  1, 
supra,  applies  pqually  well  to  present  withholding  for 
the  1920  tax. 

There  is  pending  in  the  Legislature  an  amendment 
to  section  366,  which  will  exempt  from  withholding  the 
amount  of  the  exemptions  granted  to  the  taxpayer 
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under  section  362  ($1,000  for  single  men,  $2,000  for 
married  men  and  heads  of  families,  plus  $200  for  each 
dependent).  Many  withholding  agents  may  prefer  to 
await  the  passage  of  this  amendment  before  beginning 
to  withhold.  The  only  risk  they  will  run  in  so  doing 
is  the  risk  of  having  an  employee  resign  (after  having 
earned  $1,000  or  over)  and  not  leave  enough  compen- 
sation still  in  the  hands  of  the  employer  to  cover  the 
tax  on  compensation  (less  the  exemption,  should  the 
amendment  pass)  paid  between  January  first  and  the 
time  of  resignation. 


In  the  Matter  of  the  Claim  of  Helen  Canfield,  for 
Compensation  under  the  Workmen's  Compensation 
Law,  against  J.  P.  Baumann  &  Sons,  Employer, 
and  Allied  Mutuals  Liability  Insubange  Com- 
pany, Insurance  Carrier 

Case  No.  870-A 

(State  Industrial  Commission,  December  18,  1919) 

An  employee  injured  while  going  out  of  a  shed  on  her 
employer's  plant  with  her  bicycle  on  her  way  home  to  lunch 
is  within  the  Compensation  Law  and  entitled  to  an  award. 

Sayer,  C,  dissents. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Albany,  N.  Y.,  on  February 
19,  1919;  at  Glens  Falls,  N.  Y.,  on  March  27,  1919;  at 
Albany,  N.  Y.,  on  April  2,  1919;  at  New  York  city 
on  July  28,  1919,  and  July  30,  1919;  and  at  Albany, 
N.  Y.,  on  November  24, 1919,  and  December  18, 1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Indus- 
trial Commission. 
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Arthur  Butler  Graham,  attorney  for  employer  and 
insurance  carrier. 

W.  M.  Cameron,  attorney  for  claimant. 

By  thb  Commission. — All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows: 

On  August  21,  1917,  the  day  on  which  Helen  Can- 
field  sustained  the  injuries  herein  referred  to,  she 
resided  at  6  Williams  street,  Glens  Falls,  N.  Y.,  and 
was  employed  as  a  machine  operator  by  J.  P.  Baumann 
&  Sons,  with  plant  and  principal  place  of  business  at 
Maple  street,  Glens  Falls,  N.  Y. ;  said  employer  being 
engaged  in  the  business  of  dressmaking. 

On  August  21,  1917,  while  engaged  in  the  regular 
course  of  her  employemnt,  and  while  leaving  the  plant 
of  her  employer,  for  the  purpose  of  going  home  to  her 
lunch,  the  claimant  herein  went  to  a  shed  on  the  lower 
floor  of  the  building  in  which  she  was  employed,  and 
which  was  provided  by  the  employer  for  its  employees 
for  storing  bicycles,  upon  which  it  was  customary  for 
employees  to  ride  back  and  forth  from  their  homes 
to  the  employer's  plant;  and  in  going  out  of  the  said 
shed  with  a  bicycle,  before  she  had  gotten  on  the  same, 
the  claunant  herein  fell  on  a  cement  side  walk,  caus- 
ing her  to  sustain  a  fracture  of  the  left  arm  about  an 
inch  below  the  elbow,  as  a  result  of  which  she  sus- 
tained 30  per  cent  loss  of  use  of  the  left  arm. 

The  average  weekly  wage  of  Helen  Canfield  was 
the  sum  of  eight  dollars  and  sixty-five  cents. 

The  injuries  sustained  by  Helen  Canfield  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of 
her  employment. 

It  does  not  appear  whether  written  notice  of  injury 
was  given  to  the  employer  within  the  time  prescribed 
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by  section  18  of  the  Compensation  Law,  but  inasmuch 
as  the  employer  had  actual  knowledge  of  the  injury 
and  furnished  medical  aid  and  attention,  neither  the 
employer  nor  insurance  carrier  was  prejudiced  by  the 
lack  of  such  notice,  if  any. 

Award  of  compensation  is  hereby  made  against  J. 
P.  Baumann  &  Sons,  employer,  and  Allied  Mutuals 
Liability  Insurance  Company,  insurance  carrier,  to 
Helen  Canfield,  injured  employee,  for  ninety-three 
and  six-tenths  weeks  at  the  rate  of  five  dollars  and 
seventy-seven  cents  per  week,  for  the  loss  of  30  per 
cent  use  of  left  arm. 

The  failure,  if  any,  to  give  written  notice  of  injury 
to  the  employer  within  the  time  prescribed  by  section 
18  of  the  Compensation  Law  is  hereby  excused  on  the 
ground  that  neither  the  employer  nor  insurance 
carrier  was  prejudiced  by  the  lack  of  such  notice,  if 
any. 

Sayeb,  Commissioner,  dissents. 


In  the  Matter  of  the  Claim  of  Helen  G.  O^Connell, 
Widow,  on  Behalf  of  Herself  and  Infant  Son,  for 
Compensation  under  the  Workmen's  Compensation 
Law,  on  Account  of  the  Death  of  John  J.  O'Con- 
NELL,  against  Adirondack  Electric  Power  Cor- 
poration, Employer  and  Self -Insurer 

Death  Case  No.  12576 

(State  Industrial  Commission,  December  23,  1919) 

Mental  and  nervoiiB  excitement  overtaxing  the  heart  and  caosing 
the  death  of  an  employee  while  working  dniing  an  emergency 
is  an  injury  arising  ont  of  and  in  the  course  of  employment. 

Deceased  was  the  chief  operator  of  an  electrio  power  plant 
which  became  disorganized  by  a  high  wind  dislocating  its  poles 

45 
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and  shutting  off  its  service  more  or  less  for  about  forty-five 
minutes.  During  this  period  deceased  worked  rapidly  and 
incessantly  endeavoring  to  locate  the  trouble  and  the  nervous 
and  mental  strain  produced  an  accelerated  pulse  resulting  in 
cardiac  dilatation  of  a  weak  heart  causing  death.  Held,  that 
the  injuries  which  resulted  in  the  death  of  deceased  were  acci- 
dental injuries  and  arose  out  of  and  in  the  course  of  his 
employment. 

Sayer,  C;  dissents. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Albany,  N.  Y.,  on  April  22, 
1919,  June  2,  1919,  and  August  13,  1919,  and  at  New 
York  city,  N.  Y.,  on  December  23,  1919. 

Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 

Brackett,  Todd,  Wheat  &  Wait,  attorneys  for  em- 
ployer and  self -insurer. 

"■  ■  —m 

I 

Thomas  F.  Galvin,  attorney  for  claimant. 

By  the  Commission. —  All  the  evidence  submitted 
before  this  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision,  as  follows: 

On  January  24,  1919,  the  day  when  John  J. 
0 'Council  received  the  injuries  which  resulted  in  his 
death,  the  same  day  he  resided  at  78  Liberty  street, 
Troy,  N.  Y.,  and  was  employed  by  the  Adirondack 
Electric  Power  Corporation  engaged  in  the  business 
of  manufacturing  electricity  and  transmitting  electric 
power,  with  a  plant  and  place  of  business  located  at 
Watervliet,  N.  Y.  John  J.  0 'Council  was  employed 
as  chief  operator  at  the  plant  of  his  employer. 

On  January  24,  1919,  the  Adirondack  Electric 
Power  Corporation  was  engaged  in  the  business  of 
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manufacturing  and  distributing  electric  light  and 
power  to  traction  companies,  manufacturing  plants 
and  business  places  in  the  vicinity  of  Troy  and 
Albany,  N.  Y.  It  also  furnished  light  and  power  to 
the  United  States  Arsenal  at  Watervliet,  N.  Y.  It  was 
John  J.  O'ConnelPs  duty  to  see  that  the  plant  of  his 
employer  operated  eflSciently  and  that  power  and  light 
was  furnished  to  its  customers.  On  January  24,  1919, 
the  day  when  John  J.  0 'Conn ell  received  the  injuries 
which  resulted  in  his  death,  a  high  wind  was  blowing 
in  the  neighborhood  of  Troy  and  Albany,  which  re- 
sulted in  a  dislocation  of  one  of  the  poles  that  sup- 
ported the  wires  of  the  Adirondack  Electric  Power 
Corporation  and  this  accident  disorganized  its  system 
in  the  vicinity  of  Troy  and  Watervliet,  causing  the 
power  to  be  shut  off  from  the  traction  company  in 
Troy  and  as  a  result  the  cars  of  that  company  failed 
to  operate  for  about  eleven  minutes  and  the  United 
States  Arsenal  at  Watervliet  and  other  plants  and 
places  of  business  were  also  deprived  of  light  and 
power  and  the  entire  system  of  furnishing  light  and 
power  was  more  or  less  disorganized  for  about  forty- 
five  minutes.  During  the  period  that  the  system  was 
disorganized,  John  J.  O'Connell  was  compelled  to 
work  rapidly  so  as  to  locate  the  trouble  and  have  the 
same  remedied  as  soon  as  possible.  He  used  the  tele- 
phone incessantly,  telephoning  to  sub-stations  and 
various  points  along  the  lines,  to  locate  the  wire 
trouble.  The  nervous  and  mental  strain  under  which 
John  J.  O'Connell  was  forced  to  work  during  the 
forty-five  minutes  that  the  system  was  disorganized 
caused  him  to  perspire  freely  and  breathe  quickly,  all 
of  which  produced  an  accelerated  pulse  and  because 
his  heart  was  previously  diseased,  the  unexpected  ex- 
citement that  resulted  from  the  break  down  in  the 
transmission  of  light  and  power  resulted  in  cardiac 
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dilatation  which  was  the  immediate  cause  of  death. 
The  proximate  cause  of  John  J.  O'Connell's  death 
was  the  mental  and  nervous  excitement  heretofore 
described,  that  accelerated  the  pulse  which  overtaxed 
his  previously  diseased  heart  which  resulted  in 
cardiac  dilatation. 

The  average  weekly  wage  of  John  J.  O'Connell  was 
the  sum  of  twenty-three  dollars  and  eight  cents. 

The  injuries  which  resulted  in  the  death  of  John  J. 
O'Connell  were  accidental  injuries  and  arose  out  of 
and  in  the  course  of  his  employment. 

John  J.  O'Connell  left  him  surviving  Helen  G. 
O'Connell,  widow,  age  thirty  years,  and  John  J. 
O'Connell,  Jr.,  dependent  son,  age  one  year,  the 
claimants  herein. 

It  does  not  appear  whether  written  notice  of  death 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Compensation  Law  but  the  em- 
ployer was  not  prejudiced  by  the  lack  of  such  notice, 
if  any. 

Award  of  compensation  is  hereby  made  against  the 
Adirondack  Electric  Power  Corporation,  employer 
and  self -insurer,  to  Helen  G.  O'Connell,  widow,  age 
thirty  years  at  the  rate  of  $6,924  weekly  during 
widowhood  with  two  years  compensation  in  one  sum 
upon  remarriage  and  to  John  J.  O'Connell,  Jr.,  de- 
pendent son,  age  one  year,  at  the  rate  of  $2,308  weekly 
until  he  shall  arrive  at  the  age  of  eighteen  years  and 
in  case  of  the  subsequent  death  of  Helen  G.  0  'Council, 
the  widow,  then,  payments  to  John  J.  0  ^Connell,  Jr., 
shall  be  increased  until  he  shall  be  receiving  a  sum 
equal  to  15  per  cent  of  the  above  mentioned  average 
weekly  wage,  and  to  Helen  G.  O'Connell  the  sum  of 
$100  on  account  of  the  funeral  expenses  of  John  J. 
O'Connell,  deceased. 

The  failure,  if  any,  to  give  written  notice  of  death 


.  Gbat  v.  Semet-Solvay  Co.  709 


State  Industrial  Commission  [Vol.  22] 

to  the  employer  within  thirty  days  thereafter  is  ex- 
cused on  the  ground  that  the  employer  was  not  pre- 
judiced by  the  lack  of  such  notice,  if  any. 

Sayeb,  Commissioner. — Upon  further  reflection  and 
consideration  of  the  full  record,  I  am  of  the  opinion 
that  an  accident  has  not  been  established  within  the 
meaning  of  the  law,  and,  therefore,  dissent. 


In  the  Matter  of  the  Claim  of  Ora  L.  Gray,  Widow,  for 
Compensation  under  the  Workmen's  Compensation 
Law  on  Account  of  the  Death  of  Robert  J.  Gray, 
against  Semet-Solvay  Company,  Employer  and 
SeH-Insurer 

Case  No.  10627 

(State  Industrial  Commission,  December  30,  1919) 

Death  by  Inhalation  of  poisonons  f nmes  —  award  made. 

A  watchman  while  employed  in  a  narrow  valley  about  a 
quarter  of  a  mile  from  his  employer's  plant  inhaled  a  large 
quantity  of  poisonous  fumes  which  were  ejected  from  the  plant 
and  settled  suddenly  in  the  valley.  He  immediately  became  ill 
and  s3niiptoms  of  gas  poisoning  developed  causing  his  death 
about  six  weeks  after  the  occurrence.  Held,  that  inhalation  of 
air  saturated  with  an  unexpected  and  dangerous  quantity  of 
noxious  and  poisonous  fumes  was  the  proximate  cause  of  death. 
Award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Syracuse,  N.  Y.,  on  Decem- 
ber 17,  1918,  February  11,  1919,  February  14,  1919, 
March  15,  1919,  March  19, 1919,  and  at  New  York  city, 
N.  Y.,  October  22,  1919,  November  25,  1919,  and 
December  30, 1919. 
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Bernard  L.  Shientag,  counsel  to  the  State  Industrial 
Commission. 

H.  Duane  Bruce,  attorney  for  employer  and  self- 
insurer. 

H.  M.  Stone,  attorney  for  claimants. 

By  the  Commission. — All  the  evidence  submitted 
before  the  Commission  having  been  heard  and  duly 
considered,  the  Commission  makes  its  conclusions  of 
fact,  award  and  decision  as  follows : 

On  July  15,  1918,  the  day  when  Robert  J.  Gray 
received  the  injuries  which  resulted  in  his  death  on 
September  1, 1918,  he  resided  at  Marcellus,  Onondaga 
county,  N.  Y.,  and  was  employed  by  Semet-Solvay 
Company,  engaged  in  the  manufacture  of  chemicals 
with  a  plant  and  place  of  business  at  Splitrock,  N.  T. 

On  July  15,  1918,  the  Semet-Solvay  Company  manu- 
factured chemicals  used  in  explosives  in  which  nitric 
acid  was  one  of  the  ingredients,  and  during  the  course 
of  manufacturing  nitric  acid  fumes  were  generated  and 
were  ejected  into  the  circumambient  atmosphere. 

Robert  J.  Gray  was  employed  as  a  patrolman  or 
watchman  near  the  plant  of  his  employer,  his  duties 
being  to  prevent  unauthorized  ingress  or  egress  to  or 
from  his  employer's  plant,  and  was  working  in  a  nar- 
row valley  some  hundreds  of  feet  in  length  at  about 
one-quarter  of  a  mile  from  the  plant  of  his  employer. 
The  fumes  that  were  generated  during  the  course  of 
manufacturing  at  his  employer's  plant  were  heavy  and 
poisonous,  and  descended  toward  the  ground  and  lin- 
gered in  the  valley  where  Robert  J.  Gray  was 
employed.  These  fumes  had  a  nitric  acid  and  benzoyl 
base. 

Prior  to  July  15,  1918,  Robert  J.  Gray  possessed 
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good  health,  strong  body,  and  was  free  from  disease 
or  physical  defect. 

On  July  15,  1918,  Robert  J.  Gray  was  working  for 
his  employer  near  his  employer's  plant  about  one- 
quarter  of  a  mile  therefrom  in  a  narrow  valley  several 
hundred  feet  in  length,  and  while  engaged  in  the  regu- 
lar course  of  his  employment  an  extraordinary  quantity 
of  poisonous  fumes,  containing  benzoyl  and  nitric  acid, 
were  ejected  from  the  plant  of  his  employer  into  the 
air  and  settled  suddenly  in  the  valley  where  he  was 
employed,  and  he  inhaled  a  large  quantity  of  these 
poisonous  fumes  and  inmiediately  became  sick  and  dis- 
abled and  suffered  pain  in  his  head,  left  side  and 
shoulder  and  was  confined  to  his  bed,  and  on  July  17, 
1918,  symptoms  of  gas  poisoning  developed ;  prominent 
among  the  symptoms  were  the  pain  in  the  head,  side, 
shoulder  and  groins;  a  yellow  covered  membrane 
covered  the  interior  of  his  mouth ;  his  skin  assumed  a 
yellowish  hue;  black  and  blue  spots  appeared  on  his 
lower  extremities,  and  after  July  17, 1918,  he  was  often 
in  a  semi-comatose  condition,  and  his  health  and  physi- 
cal strength  declined  rapidly  up  to  the  day  of  his  death 
on  September  1, 1918.  The  inhalation  of  air  saturated 
with  an  unexpected  and  dangerous  quantity  of  noxious 
and  poisonous  fumes  was  the  proximate  cause  of  the 
death  of  Robert  J.  Gray. 

The  injuries  which  resulted  in  the  death  of  Robert 
J.  Gray  were  accidental  injuries  and  arose  out  of  and 
in  the  course  of  his  employment. 

The  average  weekly  wage  of  Robert  J.  Gray  was 
the  sum  of  twenty-three  dollars  and  ten  cents. 

It  does  not  appear  whether  written  notice  of  death 
was  given  to  the  employer  within  the  time  prescribed 
by  section  18  of  the  Workmen's  Compensation  Law, 
but  the  employer  was  not  prejudiced  by  such  failure, 
if  any,  because  verbal  notice  of  injury  was  given  to  a 
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foreman  of  the  employer,  and  agents  of  the  employer 
had  knowledge  of  the  condition  of  Robert  J.  Gray 
prior  to  his  death. 

Robert  J.  Gray  left  him  surviving  Ora  L.  Gray, 
widow,  aged  forty-eight  years,  and  no  surviving  child 
or  children  under  the  age  of  eighteen  years. 

Award  of  compensation  is  hereby  made  against 
Semet-Solvay  Company,  employer  and  self-insurer,  to 
Ora  L.  Gray,  widow,  aged  forty-eight  years,  at  the 
rate  of  $6.92  per  week  during  widowhood  with  two 
years'  compensation  upon  remarriage;  and  to  Charles 
E.  Jones  of  Marcellus,  N.  Y.,  the  sum  of  $100  on  account 
of  the  funeral  expenses  of  Robert  J.  Gray,  deceased. 

The  prosont  payments  pursuant  to  said  award  are 
due  and  payable  in  the  sum  of  $470.56  for  sixty-eight 
weeks  covering  a  period  from  September  1,  1918,  to 
December  21,  1919.  These  payments  pursuant  to  said 
award  in  the  sum  of  $13.84  are  to  be  made  every  two 
weeks  beginning  September  1, 1918,  during  the  time  set 
forth  in  the  preceding  paragraph,  subject,  however, 
to  the  contingencies  therein  expressed. 

The  failure  to  give  written  notice,  if  any,  is  hereby 
excused  on  the  ground  that  the  employer  was  not  prej- 
udiced by  such  failure,  because  verbal  notice  of  injury 
had  been  given  to  a  foreman  of  the  employer  within 
thirty  days  after  the  injury,  and  agents  of  the  employer 
had  knowledge  of  Robert  J.  Gray's  condition  prior  to 
his  death. 


